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December  Term,  1839. 

JOHN  GLENN,  TRUSTEE  or  M.  DORSET,  vs.  ANN  CLAPP,  EX- 
ECUTOR OF  AARON  CLAPP, — December  1839. 

It  is  a  clear  proposition,  that  a  suit  in  equity  abates  by  the  death  of  any  of 
the  parties  materially  interested,  and  the  insolvency  or  bankruptcy  of  a 
plaintiff  or  defendant  makes  it  necessary,  that  the  trustee,  or  assignee, 
should  be  brought  before  the  court. 

When  the  complainants  in  a  bill  for  a  sale  die,  before  the  sale,  but  after  a  de- 
cree, the  proceedings  should  be  revived,  before  any  thing  further  is  done. 

An  admission  or  agreement,  by  the  surviving  parties  to  the  suit,  that  the  in- 
terest of  the  deceased  party  has  been  extinguished  or  satisfied,  will  not 
dispense  with  the  necessity  of  bringing  his  representatives  before  the  court. 

When  a  suit  has  abated  after  decree,  it  is  settled,  that  the  defendants,  or  either 
of  them,  where  more  than  one,  may  file  a  bill  and  revive  and  prosecute  the 
decree. 

The  abatement  of  a  suit,  before  the  sale,  when  relied  on  as  an  exception,  and 
made  before  final  ratification,  is  a  sufficient  reason  for  setting  aside  the 
sale. 

After  however  setting  aside  a  sale  upon  that  ground,  as  formally  irregular, 
the  court  may  revive  the  terms  of  the  contract  with  the  same  purchaser, 
if  advantageous  to  the  parties  concerned,  who  would  then  be  in  court, 
prepared  to  protect  their  interests. 

It  is  no  objection  to  a  sale  made  under  a  decree,  that  a  bill  was  depending  at 
the  time  to  vacate  the  decree,  where  the  grounds  for  impeaching  it  are  not 
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stated,  and  it  does  not  appear  that  any  order  was  passed  to  restrain  the 
proceedings  of  the  trustee. 

The  court  will  not  set  aside  a  sale,  in  all  othef  respects  unexceptionable,  for 
inadequacy  of  price,  unless  so  grossly  inadequate,  as  to  indicate  a  want  of 
reasonable  judgment  and  discretion  in  the  trustee* 

But  if  any  other  just  cause  appears  to  doubt  the  propriety  of  the  sale,  inade- 
quacy of  price  would  be  a  consideration  very  proper  to  be  viewed  in  con. 
nexion  with  it. 

That  a  cloud  rested  upon  the  title  at  the  time  of  the  sale,  which  might  proba- 
bly with  some  exertion  be  removed,  is  a  ground  for  ordering  a  second  sala. 

If,  after  distribution  of  the  purchase  money,  the  purchaser  should  be  evicted 
by  a  superior  title,  he  must  submit  to  the  loss ;  but  if  while  the  fund  is  yet 
in  court,  the  purchaser  is  disturbed  in  his  possession,  or  exposed  to  be  dis- 
turbed, by  one  having  a  clear  title  to  the  estate,  which  was  unknown  to  the 
purchaser  at  the  time  of  the  sale,  the  sale  should  be  rescinded,  and  the 
inoney  restored. 

APPEAL  from  the  equity  side  of  Baltimore  County  Court. 

On  the  21st  March  1832,  Thomas  Morris  and  William 
Egerton  exhibited  their  bill  of  complaint,  suggesting  that  a 
certain  Michael  Dorsey  being  indebted  to  them  on  the  5th 
November  1831,  in  the  sum  of  $312.90,  to  secure  the  same, 
executed  a  mortgage  of  certain  property  in  the  city  of  Balti- 
more; that  two  days  before  the  execution  of  said  mortgage, 
that  is  to  say,  on  the  3rd  November  1831,  the  said  Michael 
Dorsey  executed  another  mortgage  of  the  same  property  to 
one  Aaron  Clapp.  The  bill  prayed  for  a  subpoena  for  Clapp 
and  Dorsey,  and  a  sale  of  the  property  and  payment  of  com- 
plainant's debt.  The  mortgage  of  the  5th  November  1831, 
was  exhibited  with  the  bill.  The  defendants  answered  the 
bill,  and  on  the  3rd  April  1832,  Baltimore  county  court  de- 
creed a  sale  of  the  property,  and  directed  the  proceeds  to  be 
brought  into  court  for  distribution.  On  the  19th  March  1834, 
the  trustee  reported  a  sale  made  on  the  13th  of  that  month, 
for  $490  to  Thomas  Harwood,  and  the  court  passed  the  usual 
order  of  ratification  nisi.  Before  the  time  expired  under  this 
order,  to  wit,  on  the  28th  March  1834,  John  Glenn,  trustee 
of  the  said  Michael  Dorsey,  filed  in  said  cause  the  following 
exceptions,  and  prayed  that  the  sale  made  and  reported  by  R. 
Purviance,  junior,  may  not  be  ratified  and  confirmed,  for  the 
following  reasons. 
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1.  That  a  bill  was  pending  to  vacate  the  deed  and  decree, 
under  which  said  sale  took  place,  when  the  same  was  made. 

2.  Because  the  price  paid  for  the  property  did  not  exceed 
half  its  value. 

And  he  prays  that  the  trustee  may  state,  whether  he  does 
not  consider  the  property  worth  nine  hundred  dollars,  or  nearly 
that  sum. 

Afterwards,  on  the  23rd  of  March  1837,  Robert  Purviance, 
junior,  the  trustee  aforesaid,  filed  in  said  cause  his  answer  to 
the  exceptions  aforesaid,  viz:  that  the  lot  by  him  sold  was  a 
front  lot,  with  the  improvements  of  a  small  dwelling  erected 
upon  it,  it  being  the  same  that  is  described  in  the  mortgage 
deed  filed  in  the  cause,  but  this  lot  had  connected  with  it 
another  lot  held  by  Michael  Dorsey,  under  some  agreement, 
or  contract  of  lease  from  the  Baltimore  Water  Company,  which 
other  lot  extended  within  a  few  feet  of  the  back  steps  of  the 
said  front  house,  and  was  absolutely  essential  to  the  comfor- 
table enjoyment  of  the  front  house  by  the  tenant;  said  Dorsey 
having  possession  of  both;  but  the  back  lot  not  being  inclu- 
ded in  the  mortgage,  trustee  had  no  right  to  sell  it,  and  the 
same  being  claimed  by  Mr.  John  Boggs,  under  a  levy,  or  an 
actual  sale  made  on  a  judgment  against  said  Michael  Dorsey. 
Trustee  has  enquired  about  the  date  of  said  levy  and  sale,  but 
has  not  been  able  to  obtain  the  same,  not  knowing  the  name 
of  the  magistrate  who  rendered  the  judgment,  or  the  consta- 
ble who  levied  the  execution,  and  the  trustee  not  deeming  it 
proper  to  refer  to  Mr.  Boggs  upon  the  subject.  With  regard 
to  the  value  of  the  property,  trustee  is  not  prepared  to  speak 
positively,  he  certainly  would  consider  it  worth  much  more 
than  $490,  but  does  not  think  it  worth  nine  hundred  dollars, 
the  back  yard  being  partially  cut  off,  as  above  mentioned. 
Something  either  was  mentioned  about  the  title  to  the  prop- 
erty, or  some  impression  prevailed  among  the  company,  that 
there  would  be  a  difficulty— -trustee  after  this  long  interval  of 
time  not  recollecting  precisely  what  was  said,  or  whence  the 
impression  was  derived,  but  it  was  this  impression,  or  the  cut- 
ting of  the  yard  as  above,  which  caused  the  lot  to  be  sold  for 
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less  than  its  intrinsic  worth ;  the  property  is  liable  for  the  dower 
of  the  wife  of  Michael  Dorsey. 

The  said  Glenn  then  filed  the  following  petition,  to  wit: 
The  petition  of  John  Glenn,  permanent  trustee  of  Michael  Dor- 
sey, humbly  shows,  that  since  the  decree  obtained  in  this  cause, 
Michael  Dorsey  has  become  an  insolvent  debtor,  and  your  pe- 
titioner has  been  appointed  his  permanent  trustee,  and  duly 
given  bond  as  such.  That  since  the  decree  was  rendered  in 
this  cause,  the  amount  for  which  the  same  was  rendered,  has 
been  fully  satisfied  and  paid,  which  fact  this  petitioner  has  only 
ascertained  this  day.  He  also  states  that  both  Morris  and 
Egerton  are  dead,  that  Egerton  was  the  surviving  partner, 
and  that  the  executors  of  his  last  wrill  and  testament  are  Ar- 
chibald Stirling  and  Franklin  Anderson,  and  that  both  said 
complainants  died  before  the  sale  was  made  by  the  trustee, 
and  that  both  defendants  are  dead.  That  the  property  sold 
was  disposed  of  largely  below  its  value.  He  therefore  prays, 
that  the  sale  reported  may  not  be  ratified,  and  that  the  decree 
may  be  entered  satisfied,  and  that  the  executors  of  said  survi- 
ving partner  may  answer  the  allegations  of  this  petition,  and 
he  will  pray. 

And  on  the  same  day  Jinn  Clapp,  executrix  of  the  said 
Jlaron  Clapp,  appeared  and  suggested  the  death  of  Aaron 
Clapp,  and  filed  her  letters  testamentary  as  executrix  aforesaid. 

The  cause  thus  standing,  on  the  29th  March  1837,  the  court 
(MAGRUDER,  A.  J.)  passed  the  following  order: 

In  the  matter  of  the  exceptions  to  the  ratification  of  the 
sale,  reported  by  the  trustee  on  the  19th  March  1834 — excep- 
tions filed  by  John  Glenn,  permanent  trustee  of  Michael  Dor- 
sey, set  down  for  hearing  on  the  23rd  March  1837,  and  argued 
same  day — I  do  not  think  that  either  of  the  exceptions  can  be 
sustained,  nor  that  there  is  any  thing  in  the  answer  of  the  trus- 
tee filed  23rd  March  1837,  nor  in  the  petition  of  John  Glenn, 
permanent  trustee  of  M.  Dorsey,  filed  same  day,  to  interpose 
any  obstacle  to  the  ratification  of  the  sale.  The  rights  of 
claimants  to  the  fund  in  court,  are  subject  to  be  enquired  into 
before  the  auditor,  and  proper  parties  may  be  made  at  any 
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time,  for  the  purpose  of  settling  those  rights.  In  relation  to 
the  fact  set  forth  in  the  petition  of  the  permanent  trustee  of 
Dorsey ',  that  the  mortgage  debt  due  to  Morris  fy  Egerton  has 
been  fully  paid,  and  that  the  decree  ought,  therefore,  to  be  en- 
tered satisfied — I  am  of  opinion  that  if  there  were  an  answer 
to  the  petition  admitting  that  fact,  it  could  not  avail  to  prevent 
a  ratification  of  the  sale,  because  I  consider  the  decree  to  have 
passed  as  well  for  the  benefit  of  Clapp,  the  first  mortgagee,  as 
for  that  of  the  complainants,  looking  at  the  statements  to  that 
effect  set  forth  in  the  bill  of  complaint,  and  in  the  answer  of 
Clapp.  It  is  therefore,  this  29th  day  of  March  1837,  ordered 
by  the  court,  that  the  said  exceptions  be,  and  the  same  are, 
hereby  overruled.  No  order  for  the  final  ratification  of  the  sale 
can  be  made  at  this  time,  because  it  does  not  appear  from  the 
papers,  or  from  any  of  the  proceedings,  that  there  has  been 
publication  of  the  order  of  ratification  nisi,  passed  on  the  19th 
March  1834,  in  a  newspaper,  as  thereby  prescribed.  When 
that  is  shewn  to  have  been  done,  by  the  filing  of  the  certificate 
of  the  printer,  in  the  usual  way,  a  final  order  will  be  made. 

And  afterwards,  on  the  twenty-third  day  of  September  1837, 
the  said  Robert  Purviance,  Jr.,  trustee  as  aforesaid,  filed  in 
said  cause  the  proof  of  the  order  nisi,  ratifying  the  sale  made 
by  him  in  1834,  and  the  court  (MAGRUDER  and  PURVIANCE, 
A.  J.)  passed  an  order  finally  ratifying  the  sale  made  by  the 
trustee.  Glenn,  the  trustee  of  Dorsey,  appealed  from  this  or- 
der, and  also  from  the  order  dismissing  his  petition. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  and  CHAMBERS,  J. 

By  McMAHON  for  the  appellant,  and 
By  T.  S.  ALEXANDER  for  the  appellee. 

CHAMBERS,  J.,  delivered  the  opinion  of  the  court. 

It  is  a  clear  proposition,  that  a  suit  in  equity  abates  by  the 
death  of  any  of  the  parties  materially  interested.  The  books 
of  practice  also  inform  us,  that  the  insolvency  or  bankruptcy 
of  a  plaintiff  or  defendant,  renders  the  suit  so  far  defective, 
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that  the  trustee,  or  assignee,  must  be  brought  before  the  court. 

That  Morris  and  Egerton,  the  complainants  in  the  bill,  died 
before  the  sale  by  the  trustee,  is  expressly  alleged  in  the  peti" 
tion  filed  by  the  appellant;  when  the  defendants  died,  is  not 
stated  by  the  petition,  although  it  states  the  fact  of  their  death. 
There  is  nothing  in  the  record  to  show  the  period  at  which 
Michael  Dorsey,  one  of  the  defendants,  became  insolvent,  but 
it  does  appear  that  the  sale  was  made  by  the  trustee  on  the 
13th  March  1834,  and  that  on  the  28th  of  the  same  month, 
the  trustee  of  said  insolvent  appeared  in  court  and  filed  ex* 
ceptions  to  the  sale. 

It  is  admitted  in  the  argument,  that  the  proceedings  should 
have  been  revived  before  the  sale,  but  it  is  alleged,  that  the 
abatement  was  only  technical,  inasmuch  as  the  claim  of  Mor- 
ris Sf  Egerton  had  been  discharged,  and  that  the  subsequent 
proceedings  ought  not  to  be  set  aside  now  for  this  cause.  The 
evidence  of  this  payment  to  Morris  $  Egerton  is  to  be  found 
alone  in  the  petition  of  the  appellant,  and  it  is  said  by  coun- 
sel on  both  sides,  that  as  the  court  below  has  acted  upon  the 
petition,  assuming  its  facts,  because  it  has  not  allowed  the  op- 
portunity to  sustain  them  by  proof,  we  are  to  receive  this  evi- 
dence as  conclusive, 

To  whatever  extent  this  may  be  the  case,  so  far  as  regards 
the  respective  interests  of  the  parties  now  before  the  court,  we 
cannot  admit  that  the  rights  of  Morris  $>"  Egerton's  represen- 
tatives are  concluded  by  allegations  made  in  the  cause  after 
they  had  ceased  to  be  parties  to  it.  It  is  precisely  upon  the 
ground,  that  great  injustice  will  result  by  permitting  the  rights 
of  absent  and  ignorant  claimants  to  be  finally  decided  by  the 
evidence  of  other  and  often  interested  persons,  that  the  rules 
have  been  adopted,  regulating  the  abatement  of  causes,  and 
requiring  proper  parties  to  be  brought  before  the  court.  The 
first  principles  of  justice  demand  that,  before  the  court  shall 
finally  and  conclusively  adjudicate  upon  the  rights  of  the  rep- 
resentatives of  a  deceased  party,  an  opportunity  shall  be  af- 
forded them  to  vindicate  those  rights,  quite  as  much  as  they 
demand,  that  all  other  persons  shall  have  the  opportunity  to 
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defend  their  property  before  its  title  is  decided  upon  by  the 
court.  The  necessity  then  of  affording  to  the  legal  represen- 
tatives of  Morris  fy  Egerton  an  opportunity  to  contest  this 
question  of  payment,  illustrates  the  propriety  of  bringing  them 
into  court. 

The  claim  of  the  appellant  in  this  case;,  to  the  surplus  of 
salej  after  discharging  whatever  may  be  due  on  Clapp's  mort- 
gage, depends  upon  the  payment  or  non-payment  of  the  Morris 
fy  Egerton  debt :  that  is  to  say,  these  two  parties  are  adverse 
claimants,  so  far  as  we  have  any  information  in  the  cause,  de- 
rived from  Morris  £f  Egerton^  or  any  one  authorised  to  speak 
for  them.  The  interest  of  Jl.  Clapp's  representatives,  is  not 
in  the  smallest  degree  affected  by  a  confession,  that  the  debt 
of  Morris  fy  Egerton  is  paid.  Can  we  then,  in  this  condition 
of  the  case,  assume  the  fact  of  payment  to  Morris  Sf  Egerton 
as  established  by  the  assertion  of  the  adverse  party,  admitted 
by  a  stranger,  who  has  no  interest,  (unless  indeed  it  be  to  ex- 
pedite the  payment  of  his  own  debt  by  the  admission,)  be- 
cause it  shows  the  objection  to  be  merely  technical,  and  there- 
by avoids  the  delay  of  making  new  parties? 

We  cannot  consider  the  payment  to  Morris  fy  Egertonj  so 
far  proved,  as  to  consider  it  a  mere  matter  of  form,  to  bring  in 
their  representatives,  to  admit  or  deny  it.  Every  party  must 
be  considered  a  material  party,  whose  interest,  as  claimed  by 
him  on  the  record,  is  material,  so  far  as  respects  the  question 
of  abatement; 

It  is  settled  law,  that  where  a  suit  has  abated,  after  decree, 
the  defendants  (or  either  of  them,  where  more  than  one,)  may 
file  a  bill,  and  revive  and  prosecute  the  decree;  and  it  is  urged 
hence,  that  the  failure  to  file  such  a  bill  by  the  appellant,  has 
been  the  occasion  of  all  the  difficulty  complained  of  in  the 
cause,  and  is  a  sufficient  reason  to  refuse  his  application  to  re- 
verse the  proceedings  below.  While  we  admit  the  right  of 
the  appellant,  as  the  proper  representative  of  Michael  Dorsey , 
to  file  a  bill  of  revivor,  we  are  by  no  means  prepared  to  say 
he  was  compelled  to  do  so.  He  came  into  court  under  the 
invitation  impliedly,  if  not  expressly  given,  by  the  order  of 
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confirmation  rasi,  and  objected  to  the  ratification.  His  peti- 
tion may  be  regarded  in  the  same  character  as  a  further  excep- 
tion to  the  sale.  This  was  sufficient  to  put  the  court  in  pos- 
session of  the  fact.  After  a  suggestion  of  the  death  of  a  ma- 
terial party  made  by  one  who  is  competent  to  make  such  sug- 
gestion, the  court  cannot  proceed  in  the  cause  until  satisfied 
the  suggestion  is  unfounded  in  fact,  except  only  to  take  the 
necessary  steps  to  bring  proper  parties  before  them. 

If,  however,  there  was  a  necessity  imposed  upon  a  defen- 
dant, to  revive  the  proceedings  abated  by  a  plaintiff's  death, 
in  any  case,  it  would  be  a  difficult  matter  to  sustain  the  pre- 
tensions of  the  present  appellee  in  this  respect.  Her  intestate 
was  a  defendant  also.  She  too  had  the  same  privilege  to  re- 
vive the  proceedings.  She  demands  further  proceedings,  and 
the  confirmation  of  the  sale,  and  payment  of  her  claim.  So 
her  counsel  insists  before  us,  she  is  entitled  to  demand;  and 
this  for  the  reason  that  the  appellant,  who  represents  a  co-de- 
fendant, and  who  only  claims  that  all  proceedings  shall  be  ar- 
rested till  proper  parties  are  made,  will  not  file  a  bill  to  revive, 
and  thereby  make  it  necessary  for  her  to  do  so. 

These  considerations  lead  us  to  the  result,  that  the  court  be- 
low should  have  suspended  its  proceedings  upon  the  sugges- 
tion of  the  death  of  the  complainants  in  the  cause,  until  new 
parties  were  made,  and  their  subsequent  orders  must  be  re- 
versed. 

The  making  of  new  parties  will  necessarily  bring  before  the 
court  the  questions  affecting  the  sale,  and  whether  it  must  be 
set  aside,  either  on  account  of  the  previous  abatement  of  the 
suit  by  the  death  of  the  complainant,  or  for  the  reasons  alleged 
in  the  exceptions  first  filed. 

We  think  the  abatement  of  the  suit  before  the  sale,  where 
that  circumstance  is  relied  on  as  an  exception,  and  made  be- 
fore final  ratification,  is  a  sufficient  reason  for  setting  aside  the 
sale.  But  it  is  to  be  considered,  that  the  true  character  of 
such  a  sale  is,  that  it  is  a  transaction  between  the  court  and 
the  purchaser:  that  a  private  sale  may  be  made,  as  well  as  a 
public  sale,  if  the  court  deem  it  advantageous,  and  that  after 
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setting  aside  the  sale  as  formally  irregular,  the  court  might  re- 
vive the  terms  of  the  contract  with  the  same  purchaser,  if  no 
other  objections  existed,  and  those  terms  were  deemed  advan- 
tageous to  the  parties  who  are  thus  in  court,  prepared  to  pro- 
tect their  interests  in  this,  as  in  every  other  respect. 

Without  intimating,  therefore,  even  a  conjecture,  as  to  the 
course  which  in  this  case  may  be  pursued,  it  is  apparent  that 
a  contingency  may  occur,  in  which  it  may  be  necessary  that 
our  views  be  expressed  in  regard  to  the  other  objections  taken 
to  this  sale. 

The  first  exception,  to  wit,  that  a  bill  was  pending  at  the 
time  of  the  sale  to  vacate  the  decree,  and  the  deed  upon  which 
it  was  founded,  has  not  been  relied  on.  The  fact  that  such  a 
bill  was  pending,  without  disclosing  the  grounds  upon  which 
it  proceeds,  and  without  stating  that  it  had  resulted  in  any  order 
to  restrain  proceedings  under  the  decree,  could  furnish  no  rea- 
son for  setting  aside  the  sale. 

The  second  exception,  is  the  inadequacy  of  price.  The 
trusteee  was  called  upon  to  answer  this  objection,  and  says  he 
considers  the  property  certainly  worth  more  than  $490,  the  sum 
at  which  it  was  sold,  but  less  than  $900,  the  value  alleged  by 
the  petition,  and  the  trustee  alleges  that  he  is  not  prepared  to 
speak  positively  of  its  value.  The  court  will  not  set  aside  a  sale 
in  all  other  respects  unexceptionable,  for  inadequacy  of  price, 
unless  the  sum  reported  by  the  trustee,  is  so  grossly  inade- 
quate as  to  indicate  a  want  of  reasonable  judgment  and  dis- 
cretion in  the  trustee.  But  where  any  other  just  cause  appears 
to  doubt  the  propriety  of  the  sale,  it  is  a  consideration  very 
proper  to  be  viewed  in  connexion  with  it,  that  the  sale  has 
been  also  made  at  a  reduced  price.  The  answer  of  the  trus- 
tee in  this  case  discloses,  we  think,  sufficient  grounds,  when 
taken  in  connexion  with  the  fact,  that  the  sum  bid  is  confessed- 
ly below  the  real  value  of  the  property,  to  justify  the  court  below 
in  ordering  another  sale.  The  title  was  evidently  clouded, 
"an  impression  prevailed  among  the  company  that  there  would 
be  a  difficulty,"  and  the  adjacent  lot  "absolutely  essential  to 
the  comfortable  enjoyment"  of  the  lot  sold,  was  involved  in 
2  v.ll 
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still  more  doubt,  as  to  its  title,  in  consequence  of  an  alleged 
judgment  and  execution,  which  the  trustee  might  probably 
with  some  little  exertion  be  able  to  explain. 

It  is  true,  as  alleged  in  the  argument,  that  in  chancery  sales 
in  this  State,  there  is  no  examination  into  the  title  by  an  offi- 
cer of  the  court,  as  in  England,  and  if  after  distribution  of  the 
purchase  money,  the  purchaser  should  be  evicted  by  a  superior 
title,  he  must  submit  to  the  loss,  and  has  no  redress;  but  if 
while  the  fund  is  yet  in  court,  the  purchaser  is  disturbed  in  his 
possession,  or  exposed  to  be  so  disturbed,  by  one  having  a 
clear  title  to  the  estate,  which  title  was  entirely  unknown  to 
the  purchaser  at  the  time  of  sale,  we  think  the  plain  principles 
of  justice  require  the  sale  to  be  rescinded,  and  the  purchase 
money  to  be  restored.  As  between  the  parties  to  whom  the 
proceeds  of  sale  are  ultimately  to  be  paid,  and  the  purchaser, 
the  transaction  is  so  far  in  fieri,  that  a  total  failure  of  consid- 
eration, should  prevent  them  from  receiving  the  stipulated  price. 

The  court  should  not  therefore  in  this  case  be  restrained  from 
setting  aside  the  sale,  from  any  apprehension,  that  a  defect  in 
the  title  might  be  exposed  at  another  sale,  and  a  less  sum  be 
realized.  The  trustee  should  use  reasonable  efforts  to  disem- 
barrass the  title  of  any  supposed  difficulty.  If  the  title  is  not 
good,  fair  dealing  requires  it  to  be  known,  if  the  knowledge 
of  it  is  conveniently  to  be  acquired;  if  it  be  good,  the  parties 
entitled  ought  to  receive,  and  the  purchaser  to  pay  a  just 
equivalent;  and  bidders  will  then  be  placed  on  more  equal 
terms,  as  well  those  who  may  have  had  the  means  to  investi- 
tigate  the  title  fully,  as  those  who  have  not. 

Entertaining  the  opinion,  that  the  court  below  was  wrong  in 
dismissing  the  petition,  which  suggested  the  death  of  the  com- 
plainant, and  in  proceeding  to  ratify  the  sale,  we  must  reverse 
the  orders  passed  in  respect  thereto ;  and  remand  the  cause  for 
such  further  proceedings,  as  the  parties  may  pursue,  consis- 
tently with  the  foregoing  views.  The  costs  in  this  court  to  be 
paid  by  the  appellee. 

ORDERS  REVERSED  AND  CAUSE  REMANDED. 
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W.  A.  MOALE  vs,  J.  S.  HOLLINS. — December  1839. 

The  substitution  of  a  debtor's  obligation  of  a  higher  nature,  for  a  debt  due  by 
him  of  inferior  degree,£extinguishes  the  original  liability;  and  the  same 
effect  takes  place,  when  the  substituted  higher  obligation  is  executed  by  one 
of  two  partners,  or  other  persons  jointly  bound. 

And  a  judgment  obtained  upon  the  original  obligation,  against  all  or  either  of 
the  debtors,  will  produce  a  similar  result. 

Where  the  ostensible  partner  had  given  notes  in  the  partnership  name,  for 
merchandize  purchased  for  the  uses  of  the  partnership,  upon  which  the 
payee  in  ignorance  of  the  partnership  sued  and  recovered  judgment  against 
the  former  alone,  it  was  held,  in  an  action  afterwards  brought  against  the 
dormant  partner,  that  the  liability  of  the  latter  upon  the  notes,  Was  extin- 
guished by  the  judgment. 

Quere — Whether  in  an  action  against  a  firm,  where  one  of  the  defendants  is 
a  dormant  partner,  and  the  business  has  been  transacted  solely  in  the  name 
of  the  ostensible  partner,  it  is  incumbent  on  the  plaintiff  to  prove,  that  the 
contract  sued  on,  was  entered  into  on  account  of  the  partnership. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  Jlssumpsit,  commenced  on  the  14th 
November  1836,  by  the  appellant  against  the  appellee.  The 
plaintiff  declared  for  goods  sold,  &c.,  upon  the  money  counts, 
and  upon  an  insimul  comptitasset.  The  defendant  pleaded 
non-assumpsit,  on  which  plea  issue  was  joined. 

The  case  was  submitted  to  the  county  court  upon  the  folj 
lowing  statement  of  facts: 

It  is  admitted  in  this  cause  that  Robert  S.  Hollins  and  John 
S.  Hollins  the  defendant,  were  partners  in  the  business  of 
manufacturers  of  cotton  goods,  and  that  they  carried  on  their 
said  business  in  the  name  solely  of  Robert  S.  Hollins;  that 
while  the  said  John  and  Robert  were  partners  as  aforesaid,  but 
which  fact  of  partnership  was  unknown  to  said  William  Jl. 
Moale,  and  did  not  become  known  to  him  until  the  1st  of  July 
1834,  the  said  Robert  purchased  for  the  business  purposes,  and 
uses  in  fact,  of  said  partnership,  but  without  disclosing  that 
fact,  a  quantity  of  cotton,  for  the  sum  of  $3,161.97,  which 
cotton  was  delivered  to  said  Robert,  and  used  in  the  business 
aforesaid,  and  that  said  cotton  was  sold  on  a  credit  of  six 
months;  and  that  said  Robert  accordingly  made  and  delivered 
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to  said  plaintiff  for  said  purchase,  his  (said  Robert's)  three 
promissory  notes — one  dated  the  llth  of  May  1833,  payable 
six  months  after  date,  for  $330.21,  and  two  others  dated  the 
12th  July,  in  the  year  1833,  payable  six  months  after  date, 
each  for  1,415.88.  It  is  further  admitted  that,  said  notes  not 
being  paid,  the  plaintiff  still  being  ignorant  of  the  fact  of  a 
partnership  as  aforesaid,  instituted  suit  against  said  Robert  S. 
Hollins  upon  said  notes,  in  Baltimore  county  court,  on  the  2nd 
April,  in  the  year  1834,  and  recovered  judgment  thereon 
against  said  Robert,  on  the  2nd  December  1834,  subject  to  the 
release  of  said  Robert  under  the  insolvent  laws  of  Maryland. 
for  the  benefit  of  which  said  Robert  had,  after  the  institution  of 
suit  aforesaid,  applied,  and  that  said  judgment  remains  unsatis- 
fied. It  is  agreed  that,  if  the  court  shall  be  of  opinion  that  on 
the  above  facts  the  plaintiff  is  entitled  to  recover,  judgment 
shall  be  rendered  in  his  favor  for  the  damages  in  the  declara- 
tion, to  be  released  on  payment  of,  &c.;  and  if  the  court  shall 
be  of  opinion  that  the  plaintiff  is  not  entitled  to  recover,  then 
judgment  shall  be  rendered  for  the  defendant.  It  is  agreed 
that  either  party  may  appeal  from  the  judgment  of  the  court 
in  the  premises. 

The  county  court  rendered  judgment  for  the  defendant,, 
and  the  plaintiff  thereupon  prosecuted  this  appeal. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  NELSON  and  MAYER  for  the  appellant,  who  cited  Shee- 
hy  vs.  Mandeville  fy  Jamison,  6  Cranch,  264.  Drake  vs. 
Mitchell,  3  East.  251.  Williams  vs.  Hodgson,  2  Harr.  and 
John.  474.  Tom  vs.  Goodrich,  2  John.  Rep.  213.  15  East. 
62.  Patapsco  Insurance  Co.  vs.  Smith,  et  al.,  6  Harr.  fy  John. 
166.  Rice  vs.  STiute,  5  Burr.  2611.  Robertson  vs.  Smith, 
18  Johns.  Rep.  459,  480.  1  Johns.  Rep.  291.  Act  of  1833, 
ch.  276. 

J.  S.  NICHOLAS  for  the  appellee,  cited  Collyer  on  Part- 
nership, 212.  Williams  vs.  Hodgson,  4  Harr.  #  John.  477, 
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Willings  fy  Francis  vs.  Consequa,  1  Pet.  Ch.  Rep.  301.  Ro- 
bertson vs.  Smith,  18  John.  459.  Penny  vs.  Martin,  4  John. 
Ch.  Rep.  566.  Smith  et  al.  vs.  Black,  9  Serg.  $  Raw.  143. 
Act  of  1836,  ch.  219,  repealing  act  of  1833,  ch.  276.  Hy- 
singer  vs.  Baltzells,  3  Gill  fy  John.  162.  Lewis  vs.  Hoblit- 
zell's  Adm'r,  6  Gill  &  John.  259. 

DORSET,  J.,  delivered  the  opinion  of  this  court. 

There  does  not,  in  this  case,  arise  any  question,  whether  the 
contract,  for  the  enforcement  of  which  this  action  was  insti- 
tuted, was  in  its  inception  binding  upon  both  the  partners,  it 
being  explicitly  admitted  in  the  case  stated,  that  the  purchase 
was  made  for  the  business  purposes  "of  the  partnership,  and 
that  the  article  purchased  was  so  applied."  It  is  unnecessary 
for  us  therefore  to  examine  the  numerous  authorities,  which 
have  been  cited  to  show,  that  in  a  suit  against  a  firm,  where 
one  of  the  defendants  is  a  dormant  partner,  and  the  business 
has  been  transacted  solely,  in  the  name  of  the  ostensible  part- 
ner, it  is  incumbent  on  the  plaintiff  to  prove,  that  the  contract 
sought  to  be  enforced,  was  entered  into  on  account  of  the  part- 
nership. In  truth  there  are  but  two  questions  which  this  court 
are  called  on  to  decide;  the  one,  a  matter  of  fact,  to  be  dispo- 
sed of  by  an  inspection  of  the  case  stated;  the  other  a  ques^ 
tion  of  law,  as  to  the  extinguishment  of  the  original  contract,- 
by  the  rendition  of  the  judgment  against  the  ostensible  partner,, 
should  the  court  find  the  facts  to  be  as  asserted  by  the  appellee^ 
The  fact  in  dispute  in  this  case  is,  whether  the  promissory  notes 
given  by  Robert  S.  Hollins,  and  on  which  the  judgment  was 
rendered,  were  given  by  him  as  the  notes  of  the  firm,  under 
the  partnership  signature,  or  were  given  as  his  individual  notes, 
by  way  of  collateral  security  for  the  payment  of  a  partnership 
liability.  A  determination  of  this  controversy,  can  only  be 
made  by  an  examination  of  the  facts  in  the  case  stated.  It 
states,  that  Robert  8.  Hollins  and  John  S.  Hollins  the  defen- 
dant, were  partners  in  the  business  of  manufacturers  of  cotton 
goods,  and  that  they  carried  on  their  said  business  in  the  name 
solely  of  Robert  S.  Hollins;  that  while  said  John  and  Robert, 
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were  partners  as  aforesaid,  "the  said  Robert  purchased  for  the 
business  purposes  and  uses  in  fact  of  said  partnership,"  a  quan- 
tity of  cotton  for  the  sum  of  three  thousand  one  hundred  and 
sixty-one  dollars  and  ninety-seven  cents,  which  cotton  was  de- 
livered to  said  Robert,  and  used  in  the  business  aforesaid,  and 
that  said  cotton  was  sold  on  a  credit  of  six  months,  and  the 
said  Robert  accordingly  made  and  delivered  to  said  plaintiff 
for  said  purchase,  his  (said  Robert's)  three  promissory  notes 
amounting  to  the  said  sum  of  $3,161.97  payable  six  months 
after  this  date.  The  legal  construction  of  these  facts  is,  that 
the  notes  were  given  in  the  partnership  name  for  a  partnership 
debt.  There  is  not  a  fact  in  the  statement  which  could  sug- 
gest for  a  moment,  a  different  interpretation  to  the  acts  of  the 
contracting  parties.  If  in  a  suit  on  these  notes  against  both 
partners,  the  facts  in  the  case  stated  had  been  in  evidence  be- 
fore the  jury,  it  would  have  been  competent  for  the  court,  if 
applied  to  for  the  purpose,  to  have  directed  the  jury,  that  if 
they  believed  those  facts,  the  plaintiff  was  entitled  to  recover. 
Thus  determining,  that  there  was  no  inference  of  any  other 
fact  left  open  for  the  rinding  of  the  jury. 

Upon  this  assumption  of  the  facts  in  the  case,  does  the  judg- 
ment recovered  against  the  ostensible  partner,  interpose  any 
obstacle  to  a  recovery  against  the  present  defendant,  is  the 
question  of  law  we  are  called  on  to  consider?  That  the  sub- 
stitution of  a  debtor's  obligation  of  a  higher  nature,  for  a  debt 
due  by  him  of  inferior  degree,  works  an  extinguishment  of  his 
original  liability,  has  not  been,  and  upon  authority  could  not 
be  controverted.  And  that  the  same  extinguishment  takes  place 
when  the  substituted  obligation  of  a  higher  nature,  is  execu- 
ted by  one  of  two  partners,  or  other  persons  jointly  bound,  is 
now  well  settled.  See  the  cases  of  Williams  vs.  Hodgson,  2 
Harr.  $  John.  474.  U.  S.  vs.  Astley  #  others,  3  Wash.  C.  C. 
Rep.  518,  and  Tom  vs.  Goodrich,  2  Johns.  213.  If  the  reduc- 
tion of  a  simple  contract  debt  to  a  specialty  in  such  cases,  works 
its  extinction,  it  is  difficult  to  conceive  a  reason  why  a  judg- 
ment obtained  thereon,  (a  security  of  a  still  higher  nature) 
should  not  produce  the  same  result.  Tis  true  the  doctrine  of 
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extinguishment  or  merger,  when  applied  to  matters  of  this  sort, 
is  purely  technical,  and  may  on  some  occasions  be  productive 
of  inconvenience  and  injustice.  But  we  sit  here  not  to  make 
or  amend,  but  to  expound,  the  law.  Such  as  we  find  it  we 
must  declare  it.  We  regard  the  case  before  us,  therefore,  not 
only  as  falling  within  the  principle  established  in  the  cases 
above  referred  to;  but  as  fully  settled  by  decisions  on  the  very 
point  now  at  issue.  See  the  cases  of  Smith  fy  al.  vs.  Slack, 
9  Serg.  Sf  Rawle,  142.  Robertson  vs.  Smith,  18  Johns.  459, 
and  Willings  Sf  Francis  et  al.  vs.  Consequa,  1  Peters'  C.  C. 
Rep.  301.  Concurring  with  the  county  court  we  affirm  their 
judgment. 

JUDGMENT  AFFIRMED. 


H.  GROVERMAN  AND  WIFE  vs.  CATHARINE  DIFFENDERFFER,. 
et  al. — December  1839. 

Where  the  husband  seeks  by  a  bill  in  Chancery  to  recover  a  sum  or  sums  of 

money  due  to  his  wife,  the  equity  of  the  wife  to  a  settlement  is  unquestion. 

able,  and  in  such  cases,  it  is  the  invariable  practice  to  include  a  provision 

for  the  issue  of  the  marriage. 
Upon  a  bill  filed  by  husband  and  wife,  to  recover  the  wife's  estate,  the  court 

would  not  be  justified,  in  making  the  terms  of  the  settlement  conform  to 

the  allegations  of  the  bill,  in  the  absence  of  proof. 
The  averments  of  the  bill,  after  marriage,  in  relation  to  the  character  of  the 

settlement  to  be  made  upon  the  wife,  should  not  be  taken  as  evidence,  and 

form  the  foundation  of  a  decree. 
Such  a  practice  would  strip  her  of  the  customary  guards,  which  a  Court  of 

Chancery,  for  the  wisest  purposes,  has  thrown  around  her  interests. 
In  decreeing  a  settlement,  the  court  should  be  guided  by  the  ante-nuptial 

agreement,  if  there  be  one.     If  no  such  agreement  is  proved,  the  Rottle. 

ment  should  conform  to  the  equity  of  the  wife,  unless  she  waive  the  same, 

in  the  accustomed  mode. 

APPEAL  from  the  Court  of  Chancery. 
The  bill  in  this  cause  was  filed  on  the  15th  June  1835,  upon 
the  equity  side  of  Baltimore  county  court,  and  transmitted  to 
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the  Court  of  Chancery  on  the  9th  of  December  following.  The 
complainants  therein,  the  appellants,  alleged  that,  in  the  year 
1805,  Charles  Rogers  died  seized  of  real  estate,  having  de- 
vised the  same  to  his  children,  Jinn  Martin,  Mary  Lee,  Sarah 
Bailey,  and  Catharine  Dijfenderjfer  wife  of  John;  that./2rm  and 
Mary  died  without  issue,  and  that  by  a  decree  of  this  court, 
Araminta  Winder,  sole  heiress  of  Sarah  Bailey,  became  enti- 
tled to  a  certain  portion  of  the  trust  fund  arising  from,  and 
constituted  by,  the  estate  of  Charles  Rogers,  and  that  the  chil- 
dren of  the  said  Catharine  Diffenderffer,  namely,  Amelia,  (now 
Groverraan)  Michael  and  Charles  R.  Diffenderffer,  to  two  thirds 
of  the  rents  and  profits  of  such  trust  funds  from  the  30th  June 
1818,  that  John  Diffenderffer,  father  of  Amelia,  claiming  the 
same  as  the  natural  guardian  of  the  said  Amelia,  or  as  trustee 
for  her,  received  her  share  of  the  rents  and  profits  of  the  said 
estate,  and  at  no  time  accounted  to  her.  The  bill  then  pro- 
ceeded to  charge,  that  her  father  had  conveyed  certain  real 
property  to  her  as  a  payment,  at  an  enormous  and  defective 
valuation,  and  procured  a  release  from  her,  she  being  ignorant 
of  the  contents  of  both  papers,  and  solely  induced  to  sign 
the  latter  by  his  misrepresentations.  And  after  setting  forth 
in  detail  the  particulars  of  his  misconduct,  it  further  charges, 
that  the  said  Amelia  being  about  to  be  married  to  the  said 
Groverman,  the  said  John  Diffenderffer  proposed  to  the  com- 
plainants, that  a  marriage  settlement  should  be  made  of  the 
said  Amelia'' s  property,  at  the  same  time  presenting  to  com- 
plainants a  draft  of  a  conveyance  to  effect  that  object,  and 
assuring  them,  that  it  would  secure  the  property  to  the  said 
Amelia  so  as  to  preclude  the  possibility  of  its  being  involved 
by  her  intended  husband's  debts,  and  to  leave  to  her  the  ab- 
solute power  of  disposing  of  it  in  any  form  by  will  or  other- 
wise in  favor  of  her  husband  or  of  any  one  else;  that  being 
themselves  ignorant  of  the  true  import  of  legal  phraseology, 
and  incompetent  properly  to  construe  instruments,  such  as  that 
now  mentioned,  confiding  in  the  accuracy  of  the  said  Diffen- 
derffer^ s  representations,  caused  no  examination  to  be  made  into 
the  terms  and  legal  import  of  the  said  conveyance  in  trust, 
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acceded  to  the  request  of  the  said  John  S.  Diffenderffer,  and 
upon  the  faith  of  his  representations  signed  said  settlement. 
The  bill  then  charged  the  marriage  settlement  to  be  fraudulent 
and  void,  and  contrary  to  the  intentions  of  both  husband  and 
wife;  that  soon  after  its  execution  the  parties  intermarried: 
the  bill  charged  also  the  death  of  John  Diffenderffer ',  and  pray- 
ed supboena  against  his  heirs;  that  the  deed  from  John  Deffen- 
derffer  to  his  daughter  might  be  vacated ;  that  the  marriage 
settlement  might  be  so  modified  as  to  carry  into  execution  the 
understanding  of  the  grantors  previous  to  its  execution ;  that 
the  release  from  Amelia  to  said  John  might  be  given  up  to  be 
cancelled;  that  an  account  might  be  taken,  a  receiver  appoint- 
ed, and  for  general  relief. 

With  this  bill  was  exhibited  the  deed  of  31st  December 
1834,  from  John  Diffenderffer  to  Amelia  H.  Diffenderffer ,~  pur- 
porting to  be  in  consideration  of  $8000  paid  by  Amelia  to 
the  said  John,  and  conveying  to  her  in  fee,  certain  real  prop- 
erty in  Baltimore.  The  release  of  Amelia  to  John,  dated  2nd 
January  1835,  acknowledging  to  have  received  from  the  said 
John  $12,000,  "which  I  have  agreed  to  accept,  and  do  hereby 
accept,  in  full  payment  and  satisfaction  of  the  balance  of  the 
amount  due  in  virtue  of  a  decree,  &c.,  and  release  of  all  claims 
under  such  decree.  The  last  will  and  testament  of  John  Dif- 
enderffer,  by  which,  after  a  devise  of  $500  to  the  complainant, 
he  bequeathed  his  estate  chiefly  to  Catharine  R.  Diffenderffer , 
his  second  wife,  and  her  children. 

The  infant  defendants  answered  by  guardian,  and  an  ex  parte 
commission  was  ordered  against  Catharine  R.  Diffenderffer  and 
the  other  adult  defendants. 

Under  the  commission  a  great  variety  of  proof  was  taken. 
The  marriage  contract  impeached  by  the  bill,  was  dated  the 
llth  February  1835,  and  conveyed  the  property  of  the  said 
Amelia  to  John  Diffenderffer,  Jacob  Boyer  and  Charles  R.  Dif- 
fenderffer in  trust,  to  the  use  of  Amelia  H.  Diffenderffer  and 
her  heirs,  until  her  marriage,  and  after,  then  in  trust,  for  the 
sole  and  separate  use  of  the  said  Amelia  for  life,  with  power 
to  collect  rents,  demise  and  lease,  and  to  devise  the  same,  in 
3  v.ll 
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case  she  should  leave  more  than  one  child,  among  all  her  chil- 
dren, or  to  any  one  of  them,  or  to  any  other  person  or  persons, 
that  she  might  deem  advisable — after  her  death  in  default  of 
a  will,  then  in  trust  for  the  use  of  any  child  or  childen  she  may 
have';  and  if  she  should  die  without  leaving  any  child  or  de- 
scendant, then  the  whole  of  the  said  lands  to  be  held  in  trust 
for  the  use  of  the  said  John  and  his  heirs  if  he  shall  be  then 
living;  if  not,  then  the  settlement  provided  for  the  descent  of 
the  said  property  to  other  relations,  some  of  the  whole  blood, 
and  some  of  the  half  blood  of  the  said  Amelia.  This  deed 
was  executed  by  the  said  H.  Groverman  and  wife. 

At  December  1837  the  Chancellor  (BLAND)  decreed  that  the 
release  from  the  complainant  Amelia  to  her  father,  be  declared 
void  and  of  none  effect;  that  the  deed  of  llth  February  1835, 
purporting  to  be  a  settlement  of  the  property  of  the  said  plain- 
tiff Amelia,  in  contemplation  of  her  marriage,  then  shortly  to 
be  had  and  solemnized  with  the  plaintiff,  Henry  Groverman, 
be  and  the  same  is  hereby  declared  null  and  void,  in  so  far  as 
the  same  may  be  at  variance  with  a  settlement  of  all  her  pro- 
perty, by  a  deed  to  be  executed  by  the  said  Henry  Groverman 
and  Amelia  H.  his  wife,  unto  the  said  Jacob  Boyer  and  Charles 
R.  Diffenderffer,  to  be  held  in  trust,  to  apply  the  rents  and 
profits  and  dividends  thereof,  to  the  separate  use  of  the  said 
Amelia  during  her  life,  without  power  in  her  to  make  any  in- 
cumbrance  or  anticipation  thereof,  remainder  to  such  of  her 
children  or  their  descendants,  in  such  proportions  and  manner 
as  she  shall,  by  an  instrument  of  writing  executed  and  signed, 
&c.,  declare  and  appoint;  and  on  her  failing  to  make  any  such 
appointment,  then  to  her  heirs  and  next  of  kin  on  the  part  of 
her  mother,  according  to  the  acts  of  assembly  in  such  case 
made  and  provided,  in  relation  to  the  descent  and  succession 
of  real  and  personal  estate,  in  like  manner  as  if  she  had  died 
unmarried  and  intestate.  The  decree  then  proceeded  to  ap- 
point a  receiver  of  the  rents,  &c.,  refer  the  cause  to  the  audi- 
tor, and  declaring  the  principles  on  which  the  said  deceased 
John  Diffenderffer^ *s  representatives  should  now  account  with 
the  complainants,  with  the  usual  authority  to  take  proof. 
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From  this  decree  the  complainants  appealed. 

The  cause  was  submitted  to  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  MAYER  and  WARD  on  a  written  argument  for  the  appel- 
lants. 

The  appellants  were  plaintiffs  below,  claiming  among  other 
things,  that  an  ante-nuptial  settlement  executed  by  them  should 
be  vacated.  This  settlement  was  a  deed  of  trust  from  the 
plaintiffs  to  Jacob  Boyer  and  John  Diffenderffer  and  Cfiarles 
Rogers  Diffenderffer,  conveying  to  them  all  Mrs.  Groverman's 
(then  Miss  Diffenderffer's}  real  estate,  to  be  enjoyed  by  her  for 
life,  and  devisable  by  her;  and,  in  case  of  no  devise,  then,  1st, 
to  her  children — 2nd,  if  no  children,  to  John  Diffenderffer 
aforesaid,  her  father,  and  his  heirs,  if  he  should  survive  her; 
and  if  he  should  not,  then — 3rd,  to  Charles  Rogers  Diffenderf- 
fer and  his  issue,  and  in  case  of  his  leaving  no  children,  then 
4th,  to  Rosalba  Diffenderffer  (half  sister  of  Mrs.  Groverman,) 
and  her  heirs.  The  devising  power  of  Mrs.  Groverman  under 
the  deed  may  be  construed  to  be  limited  to  the  event  of  her 
having  more  than  one  child  at  her  death.  The  bill  seeks  to  set 
aside  this  deed  on  the  ground  of  imposition  by  John  Diffen- 
derffer, the  father  of  Mrs.  Groverman,  and  who  was  a  trustee 
and  cestui  que  trust  in  the  settlement. 

The  chancellor  has  decreed  that  the  deed  be  set  aside ;  but 
proceeds  then  to  prescribe  a  new  settlement  of  the  estate  of 
Mrs.  Groverman,vfhich  is,  that  "all  the  property"  of  Mrs.  Gro- 
verman be  conveyed  to  secure  to  her  use  for  life  the  rents,  pro- 
fits and  dividends,  with  power  to  her  to  dispose  of  it  by  will 
among  such  children  as  she  may  have,  and,  in  default  of  dis- 
position in  that  way  among  her  children,  then  to  her  heirs  or 
next  of  kin  on  part  of  her  mother,  according  to  the  acts  of  as- 
sembly relating  to  descent  and  succession  of  real  and  personal 
estate. 

There  is  no  testimony,  nor  any  admission,  of  any  agreement 
between  the  plaintiffs,  or  between  them  and  Diffenderffer ,  or 
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any  one  else,  for  an  ante-nuptial  settlement.  Nothing  bearing 
upon  an  assent  or  a  wish,  as  to  such  an  arrangement,  exists  in 
the  case,  except  what  may  be  deduced  from  the  allegation  in 
the  bill,  which  is,  "Your  oratrix  and  orator  aver  that  they  were 
then  informed"  [when  the  deed  was  presented  for  their  execu- 
tion] "by  said  Diffenderfflr"  [the  father]  "that  the  object  and 
effect  of  said  conveyance  in  trust  were  to  secure  to  your  ora- 
trix the  use  of  her  estate,  so  as  to  preclude  the  possibility  of 
its  being  involved  for  her  intended  husband's  liabilities,  and  to 
leave  to  her  the  absolute  power  of  disposing  of  it  in  any  form, 
by  will  or  otherwise,  in  favor  of  your  orator  when  her  husband, 
or  of  any  one  else." 

The  settlement  in  fact,  which,  according  to  this  averment  of 
the  bill,  was  meant,  was  the  ordinary  settlement  in  this  State, 
which  assures  the  estate  to  the  separate  use  of  the  wife  during 
her  life,  without  liability  for  the  rent  or  future  husband's  debts 
or  engagements,  with  power  to  her  to  dispose  of  it  by  deed  or 
will,  or  writing  in  nature  of  a  will,  and,  in  default  of  appoint- 
ment, to  her  children  and  their  heirs,  or  the  persons  and  their 
heirs  who  by  the  laws  of  Maryland  may  at  her  death  be  her 
heirs  and  next  of  kin. 

Although  the  Court  of  Chancery  here  has  vacated  the  deed, 
it  makes  a  settlement  very  little  better  than  the  fraudulent  one 
set  aside,  except  so  far  as  it  excludes  the  father  and  his  heirs, 
and  Mm.  Grovermari's  brother  and  half  sister.  There  appears 
no  reason  why  the  ordinary  settlement  should  not  be  here 
adopted  and  Mrs.  Groverman  preserve  her  right  over  her  own 
property,  guarding  it  only  against  her  husband's  debts,  and 
making  her  dispositions  of  her  property  dependent  on  her  ex>- 
clusive  pleasure,  excepting  only  that  she  be  prevented  from 
making  any  mortgage  or  pledge  of  any  part  of  her  estate,  or 
its  rents  or  income,  for  the  liabilities  of  any  husband;  a  provi- 
sion which  perhaps  ought  to  be  introduced  into  all  settlements, 
beside  the  usual  general  provision,  that  the  estate  is  not  to  be 
liable  for  the  husband's  liabilities. 

Mrs.  Groverman  has  not  forfeited  her  rights  of  property  in 
ier  estate;  but  the  settlement  prescribed  debars  her  of  all  the 
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usual  rights  of  disposing  of  it,  and  through  her  trustees  of 
making  any  change  of  investment,  no  matter  how  advantage- 
ous or  even  vitally  important  a  disposition  of  it  might  at  any  time 
prove.  Why  not  adopt  the  terms  of  the  understanding  for  a 
settlement  as  alleged  in  the  bill,  and  to  which  the  fraudulent 
settlement  is  prayed  to  be  modified,  and  which  terms  conform 
to  the  usual  limitations  guarding  the  estate  against  the  hus- 
band's involvements,  but  continuing  to  the  wife  her  rightful 
claim  and  her  control  over  it  ?  If  any  misconduct  of  the  hus- 
band were  shown,  there  might  be  reasons  for  peculiar  strict- 
ness as  against  him,  but  even  then  the  wife's  disposing  pow- 
ers ought  not  to  be  interfered  with.  But  here  there  is  no  im- 
peachment of  him;  and  both  husband  and  wife  are  before  the 
court  in  the  most  favorable  light. 

Beside  the  terms  of  the  decree  would  seem  to  require  a  set- 
tlement by  the  husband  and  wife  of  uall  the  property"  of  the 
wife,  embracing  thus  the  personal  as  well  as  real  estate,  while 
only  the  latter  is  comprehended  in  the  deed  of  settlement  com- 
plained of.  In  this  respect,  too,  the  decree  should  be  reform- 
ed, and  the  settlement  to  be  made,  limited  to  the  real  estate. 
It  is  also  suggested  that  the  parties  should  have  liberty  to  name 
trustees  to  the  chancellor,  and  they  should  not  as  a  matter  of 
course  have  Charles  Rogers  Diffenderffer  and  Jacob  Boyer,  the 
trustees  of  the  repudiated  deed,  set  over  the  estate. 

We  beg  leave  to  submit  to  the  court,  that  the  power  of  the 
court  to  prescribe  a  settlement  attaches  here  only,  from  the  ad- 
mitted understanding  set  forth  in  the  bill;  and  which  must, 
then,  be  in  all  respects  conformed  to;  and  does  not  derive  itself 
from  the  general  principle  that  where  a  husband  seeks  to  re- 
cover his  wife's  fortune,  and  must,  from  the  nature  of  the  estate 
or  claim,  apply  to  equity,  a  settlement  will  be  enforced.  This 
is  a  complaint  by  husband  and  wife,  and  an  attempt  only  to 
disenthral  an  estate  already  in  her. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 
The  decree  of  the  chancellor,  so  far  as  it  has  placed  in  trust 
all  the  property  of  Mrs.  Groverman,.  and  as  to  the  limitations 
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of  trust  by  it  prescribed,  is  objected  to  by  this  appeal,  and  it 
is  insisted  that,  as  the  ante-nuptial  settlement  has  been  set 
aside  as  fraudulent,  and  there  is  no  proof  in  the  record  of  the 
terms  originally  agreed  on,  as  the  terms  of  settlement,  the 
chancellor  had  no  other  guide,  than  the  terms  set  out  in  the 
complainant's  bill,  and  that  his  decree  should  have  carried 
them  out,  at  least  substantially. 

The  bill  filed  in  this  cause  seeks  to  set  aside  an  ante-nuptial 
settlement  as  fraudulent,  and  also  a  release  executed  by  Mrs. 
Groverman  to  John  Diffenderffer  her  father,  anterior  to  the 
marriage,  and  it  further  seeks  to  recover  from  the  estate  of  her 
father,  all  sums  of  money  due  to  her  from  her  father,  as  guar- 
dian or  trustee,  in  pursuance  of  a  decree  of  the  Court  of  Ap- 
peals at  December  term  1831.  So  that  the  equity  of  the  wife 
to  some  settlement  is  unquestionable:  the  husband  seeking  not 
only  to  remove  out  of  the  way  fraudulent  deeds,  but  to  recover 
the  wife's  portion  from  the  estate  of  her  father. 

What  shall  be  the  nature,  extent,  and  character  of  this  set- 
tlement which  is  to  be  made,  must  depend  upon  the  proof  here- 
after exhibited  in  the  cause,  and  the  extent  of  the  recovery  to 
be  had.  The  husband  seeking  equity  is  compelled  to  do 
equity,  and  a  court  of  equity  will  make  him  provide  for  her, 
and  where  a  settlement  is  decreed,  it  is  the  invariable  practice 
to  include  a  provision  for  the  issue  of  the  marriage,  unless  the 
wife  waives  the  right  to  the  settlement,  according  to  the  man- 
ner prescribed  by  the  practice  of  a  court  of  equity. 

The  settlement  decreed  by  the  chancellor  was  not,  we  pre- 
sume, founded  upon  the  wife's  equity.  The  deed  declared  to 
be  fraudulent  and  void,  principally,  if  not  entirely,  embraced 
real  estate.  If  these  are  to  be  settled  on  the  wife,  it  should 
be  in  pursuance  of  some  understanding  or  agreement,  proven 
to  have  existed  anterior  to  the  marriage. 

We  can  perceive  no  evidence  in  the  record,  which  will  au- 
thorize us  to  sanction  the  terms  of  the  decree,  nor  do  we  think 
we  should  be  justified  in  making  the  settlement  conform  to  the 
allegation  of  its  terms  in  the  bill,  in  the  absence  of  proof.  It 
would  lead  to  pernicious  consequences,  if  the  averment  by  the 
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wife,  after  marriage,  in  relation  to  the  character  of  a  settlement 
to  be  made  upon  her,  should  be  taken  as  evidence,  and  form 
the  foundation  of  a  decree.  Although  such  might  be  the  result 
here,  the  danger  would  be,  that  her  admissions,  thus  made  in 
a  bill,  would  tend  to  strip  her  of  those  customary  guards,  which 
a  court  of  chancery  for  the  wisest  purposes  has  thrown  around 
her  interests. 

We  think  that  this  decree  should  be  reversed,  so  far  as  the 
same  settles  all  the  property  of  the  wife  in  the  mode  therein 
designated,  and  that  it  should  be  remanded  to  the  Chancery 
Court,  that  proof  should  be  taken  of  the  ante-nuptial  agree- 
ment, if  any  existed,  and  that  it  may  be  decreed  in  conformi- 
ty to  such  proof,  and  that  if  no  proof  shall  be  found  to  exist, 
of  such  agreement,  that  then  the  chancellor  may  in  the  pro- 
gress of  the  cause,  when  he  shall  have  the  necessary  evidence 
before  him,  decree  such  a  settlement  as  shall  conform  to  the 
wife's  equity,  unless  the  same  shall  be  waived  in  the  accus- 
tomed mode. 

DECREE  REVERSED  IN  PART  AND  CAUSE  REMANDED. 


NATHAN  WARFIELD  AND  WIFE — Ex  PARTE. — Dec.  1839. 

Where  a  will,  giving  a  pecuniary  legacy  to  a  female,  contains  no  provision 
that  it  shall  be  settled  to  her  separate  use,  and  the  money  so  bequeathed, 
by  a  contingency  not  contemplated  by  the  testator,  is  brought  into  the 
Court  of  Chancery  by  the  consent  of  the  legatee  after  her  intermarriage, 
the  husband,  upon  the  joint  petition  of  himself  and  wife,  may  withdraw 
it,  without  any  part  being  retained  for  settlement  upon  the  wife. 

If  in  such  a  petition  the  consent  of  the  wife  does  not  satisfactorily  appear, 
or  the  fact  of  her  having  attained  the  competent  age  is  not  clearly  shewn, 
the  chancellor  should  not  at  once  dismiss  the  petition  upon  either  ground, 
but  it  should  be  held  over,  for  an  opportunity  of  removing  the  objection 
by  proof. 

APPEAL  from  the  Court  of  Chancery. 

On  the  5th  October  1838,  the  appellants  filed  their  petition 
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in  the  Court  of  Chancery  alleging,  that  Caroline  B.  the  wife  of 
Nathan,  is  entitled  to  a  certificate  of  State  of  Maryland  stock 
amounting  to  $5000,  as  will  appear  by  an  order  passed  in  the 
cause  of  John  W.  Dorsey  vs.  Rezin  Hammond  and  others,  and 
the  original  certificate  on  file  in  the  said  cause.  That  the  pe- 
tioner  Caroline  is  desirous  that  $2000  of  said  certificate  should 
be  converted  into  money,  and  paid  to  her  husband  Nathan  to 
relieve  him  from  debt.  Prayer  for  a  sale  of  $2000,  and  pay- 
ment to  Nathan.  There  was  a  privy  examination  of  the  wife 
before  a  justice  of  the  peace,  certified  to,  and  annexed  to  the 
petition  showing  her  consent. 

The  treasury  certificate  referred  to  in  the  petition,  bore  date 
the  23rd  February  1832,  and  recited  there  was  due  unto  Car- 
oline B.  Hammond  $5000,  subject  to  the  conditions  &c.,  spe- 
cified in  the  will  of  Matthias  Hammond  deceased. 

On  the  5th  October  1838,  the  Chancellor  (BLAND)  dismis- 
sed this  petition. 

The  petitioners  appealed  from  the  order,  and  sent  up  with 
the  record  so  much  of  the  proceedings  in  the  case  of  John  W. 
Dorsey  vs.  Hammond  and  others,  as  were  necessary  to  bring 
to  the  notice  of  this  court  the  points  of  their  case. 

These  proceedings  comprised  the  decree  of  the  Court  of 
Chancery  of  the  19th  March  1827,  for  the  sale  of  the  real  es- 
tate of  Matthias  Hammond  of  which  he  died  seized,  with  a 
notice  to  creditors  to  file  their  claims;  the  trustee's  report  of 
sales;  the  final  ratification  of  the  sale  on  the  10th  December 
1827;  various  proceedings  before  the  auditor,  distributing  the 
sales  of  the  said  real  estate;  and  on  the  16th  December  1831, 
the  Chancellor  (BLAND),  upon  the  petition  of  the  infant  heirs 
of  Matthias  Hammond,  passed  the  following  order: 

"On  the  aforegoing  application  it  is  ordered,  that  the  soli- 
citor of  the  petitioner,  be  and  he  is  hereby  authorised  and  di- 
rected to  invest  the  said  sum  of  money  left  unappropriated, 
and  directed  to  be  brought  into  court  by  the  order  of  the  28th 
March  1828,  in  the  name  and  for  the  use  of  the  said  Caroline 
B.  Hammond,  subject  to  the  conditions,  contingencies  and 
terms,  specified  in  the  will  of  the  said  Matthias  Hammond,  in 
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the  next  loan  which  may  be  called  for  and  made  by  this  State, 
after  deducting  from  the  said  amount,  all  costs  properly  charge- 
able against  the  same,  and  also  the  sum  of  $200  which  is 
hereby  allowed  to  the  said  Thomas  S.  Alexander,  as  a  com- 
pensation for  his  professional  services  in  relation  to  the  same, 
expressly  upon  the  ground,  of  its  having  been  contracted  for, 
and  assented  to  by  the  mother  and  next  friend  of  the  said  Car- 
oline B.  Hammond ,  as  expressed  in  her  letter  filed  on  the  10th 
instant." 

On  the  1st  March  1832,  the  solicitor  reported  upon  oath, 
that  he  had  invested  the  sum  of  $5,052  as  directed,  and  the 
same  was  ratified  by  the  chancellor,  and  the  register  directed 
to  record  and  preserve  the  certificate  of  the  stock  safely  and 
securely,  subject  to  the  further  order  of  this  court. 

At  July  Term  1833,  the  appellants  filed  their  petition,  pray- 
ing the  Chancellor  to  pass  an  order,  declaring  the  right  of  the 
petitioners  to  the  legacy  under  the  will  of  Matthias  Hammond, 
and  to  the  interest  or  dividends  accruing  thereon. 

Whereupon  the  Chancellor  (BLAND)  passed  the  following 
order: 

"It  appears  from  the  case  stated,  by  the  aforegoing  peti- 
tion, that  the  petitioner,  Caroline  B.  Warfield,  is  entitled  by 
virtue  of  her  equity  in  this  court,  to  have  the  whole  or  at  least 
a  reasonable  proportion  of  the  sum  of  money  mentioned  in  the 
said  petition  settled  upon  her,  for  her  separate  use,  exclusive- 
ly of  her  said  husband,  unless  she  shall  relinquish  her  right 
to  have  the  same  so  settled;  therefore,  it  is  ordered,  that  this 
matter  stand  over  until  a  copy  of  the  aforegoing  petition,  to- 
gether with  a  copy  of  this  order,  shall  have  been  served  on  the 
said  Caroline  B.  Warfield,  and  after  the  same  shall  have  been 
deliberately  read  over  by  her,  or  to  her,  she  shall  be  interro- 
gated by  a  justice  of  the  peace,  separately,  apart  from  and  out 
of  the  hearing  of  her  said  husband,  whether  she  doth  freely 
or  without  threats  or  fear  of  his  displeasure,  relinquish  all  her 
right  and  claim  to  the  money  or  investment  in  the  said  petition 
mentioned,  unto  him,  without  reserving  to  herself  her  right  to 
have  a  settlement  made  on  herself  of  the  whole,  or  any  part 
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thereof  or  not;  and  the  said  justice  shall  thereupon  certify  to 
this  court  her  answer  thereto,  annexed  to  a  copy  of  this  peti- 
tion, and  this  order,  under  his  hand  and  seal." 

Upon  the  passage  of  this  order,  the  appellants  filed  another 
petition,  suggesting  the  previous  proceedings,  and  that  the 
said  Caroline  B.  was  still  an  infant  under  twenty-one  years  of 
age,  though  married,  and  praying  that  the  Chancellor  would 
review  his  order  of  July  1833,  and  pass  such  order,  as  the 
petition,  and  this  supplement  may  authorize. 

Thereupon  on  the  8th  July  1833,  the  Chancellor  ordered, 
"that  the  interest  or  dividend  only  of  the  investment  or  some 
of  money  mentioned  in  the  said  petition,  filed  on  the  first  in- 
stant, be  and  the  same  are  hereby  declared  to  be  payable  to, 
and  receivable  by  the  said  petitioner  Caroline  B.  Warfield;  and 
it  is  further  ordered,  that  the  order  of  \hefirst  instant  be,  and 
the  same  is  hereby  rescinded  and  annulled,  and  that  the  dis- 
position of  the  principal  of  the  said  investment  or  sum  of  mo- 
ney, be,  and  the  same  is  hereby  suspended  until  after  the  said 
Caroline  B.  Warfield  shall  have  attained  the  full  age,  and 
until  the  further  order  of  this  court." 

The  will  of  Matthias  Hammond  contained  the  following 
devise,  after  a  direction  to  his  executors  to  pay  his  just  debts. 

"I  give  and  devise  unto  my  two  sons  Denton  and  Matthias 
Hammond  their  heirs  and  assigns  for  ever,  all  my  estate,  both 
real  and  personal;  provided,  that  each  of  them  pay  to  their 
sister  Caroline  Brown  Hammond,  on  the  day  of  her  marriage, 
or  the  age  of  twenty-one  years,  the  sum  of  five  thousand  dol- 
lars current  money." 

The  appeal  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  S.  PINKNEY  for  the  appellants. 

DORSEY,  J.,  delivered  the  opinion  of  the  court. 

No  grounds  being  stated  by  the  Chancellor  for  the  dismis- 
sal of  the  appellants'  petition,  in  reviewing  his  order,  we  are 
by  no  means  certain,  that  the  abbreviated  record  now  before  us 
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presents  all  the  facts  which  may  have  influenced  his  determi- 
nation. But  whether  the  record,  in  this  respect,  be  imperfect 
or  not,  we  cannot  look  beyond  it;  and  the  Chancellor's  order 
must  stand  or  fall,  according  to  its  merits,  in  the  aspect  in 
which  it  is  now  brought  before  us. 

In  inducing  the  wife  to  unite  in  the  petition,  there  are  no 
circumstances  to  give  rise  to  the  presumption,  that  fraud,  un- 
conscionable advantage,  or  undue  influence,  had  been  practised 
upon  her.  It  would  appear  then,  that  the  order  must  have 
been  passed  either  because  no  assent  of  the  wife  would  have 
warranted  the  granting  of  the  prayer  of  the  petitioners;  or 
that  the  assent  given  was  not  sufficient  for  that  purpose;  or 
that  the  petition  did  not  state  that  Caroline  B.  Warfield  had 
arrived  at  the  age  necessary  to  give  validity  to  her  assent.  Upon 
neither  of  these  grounds  do  we  think  the  order  can  be  sustain- 
ed. The  will  of  Matthias  Hammond,  under  which  the  fund  in 
question  became  the  property  of  the  wife,  directed  it  to  be  paid 
to  her,  on  her  day  of  marriage  or  maturity.  It  contemplated 
no  settlement  to  her  separate  use;  and  although  the  fund,  by  a 
contingency  not  contemplated  by  the  testator,  had  been  brought 
into  the  Chancery  Court,  by  the  consent  of  the  wife  properly 
given ;  the  husband  was  entitled  to  receive  it  without  any  por- 
tion of  it  being  retained  for  investment,  as  the  separate  estate 
of  the  feme  covert.  If  the  evidence  of  the  wife's  assent  which 
accompanied  the  petition,  was  not  satisfactory  to  the  chancel- 
lor, instead  of  the  immediate  dismissal  of  the  petition  for  such 
defect,  he  ought  to  have  retained  it  until  such  an  examination 
of  the  feme  covert  could  have  been  had  under  his  direction,  as 
would  have  satisfied  his  conscience,  as  to  the  character  of  her 
consent.  If  the  petition  was  dismissed  because  it  did  not 
state  Caroline  B.  Warfield^  arrival  to  the  age  of  majority,  we 
do  not  think  the  order  of  dismissal  can  be  sustained  on  that 
ground.  Sufficient  appeared  in  the  record  to  impair,  if  not  to 
repel,  the  presumption  of  her  continued  infancy.  Her  father's 
will  was  admitted  to  probate  in  1819.  The  application  in  her 
behalf,  for  the  investment  of  the  fund  in  question,  filed  in  1831, 
states  her  then  age  to  be  about  seventeen;  and  the  petition  of 
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Warfield  and  wife  was  filed  in  October  1838.  Under  such  cir- 
cumstances, if  the  Chancellor  entertained  doubts,  on  the  score 
of  her  age,  as  to  the  competency  of  Mrs.  Warfield  to  give  the 
assent  in  question,  instead  of  instantaneously  dismissing  the 
petition,  he  should  have  held  it  over,  and  given  the  petitioners 
an  opportunity  of  removing  by  proof  all  doubts  upon  the  sub- 
ject. 

This  court  will  sign  a  decree  reversing  the  order  appealed 
from,  and  remanding  the  cause  to  the  Court  of  Chancery,  that 
such  further  proceedings  may  be  had  therein  as  the  nature  of 
the  case  may  require. 

ORDER  REVERSED  AND  CAUSE  REMANDED. 


THE  FRANKLIN  BANK  OF  BALTIMORE  vs.  THE  PENNSYLVA- 
NIA, DELAWARE  AND  MARYLAND  STEAM  NAVIGATION  COM- 
PANY.— December,  1839. 

In  general,  the  declarations  of  third  persons  are  inadmissible  evidence,- 
though  the  rule  which  excludes  them,  does  not  apply  to  the  authorised  de- 
clarations, or  representations  of  an  agent. 

The  rule  arising  from  the  relation  of  principal  and  agent  is,  that  the  decla- 
rations or  representations  of  an  agent,  made  in  the  course  of,  and  accom- 
panying the  transaction  which  is  the  subject  of  enquiry,  and  acting  within 
the  scope  of  his  authority,  may  be  proved  as  part  of  the  res  gestaR. 

But  the  rule  does  not  extend  to  declarations,  or  representations,  made  after 
the  transaction,  though  in  relation  to  it ; — such  declarations  constituting; 
no  part  of  the  res  gestce,  and  not  being  binding  on  the  principal. 

The  credit  of  a  witness  cannot  be  impeached,  by  proving  antecedent  state- 
ments, inconsistent  with  his  testimony  upon  the  stand,  without  first  inter- 
rogating him  upon  the  subject  on  cross  examination,  that  he  may  have  an 
opportunity  of  explaining,  what  might  otherwise  appear  contradictory. 

A  party  cannot  discredit  his  own  witness,  or  shew  his  incompetency,  though 
he  may  call  other  witnesses  to  contradict  him  as  to  a  fact  material  to  the 
issue,  in  order  to  shew  how  the  fact  really  is. 

APPEAL  from  Baltimore  County  Court. 
This  was  a  special  action  on  the  case,  in  which  the  plain- 
tiffs below,  the  appellants,  declared  against  the  appellees. 
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1st.  Upon  the  delivery  of  a  package  of  bank  notes  by  the 
plaintiffs  to  the  defendants,  at  their  special  instance  and  re- 
quest, to  be  carried  from  Baltimore  to  Philadelphia.  2nd  count 
like  the  first,  with  an  additional  allegation,  that  the  defendants 
were  to  deliver  the  said  bank  notes  to  the  plaintiffs  at  Phila- 
delphia. Breach,  that  the  defendants  neither  safely  nor  se- 
curely carried  them  to  Philadelphia,  nor  delivered  them  there, 
but  conducted  themselves  so  negligently  in  the  premises,  that 
the  same  were  lost.  Plea,  that  the  defendants  did  not  under- 
take in  manner  and  form  as  alleged,  &c. 

At  the  trial  the  plaintiffs,  to  support  the  issue  on  their  party 
gave  in  evidence  to  the  jury,  by  James  L.  Hawkins,  cashier  of 
the  Franklin  Bank  of  Baltimore,  the  plaintiffs,  that  on  the  mor- 
ning of  the  18th  November  1834,  he  took  a  sealed  package 
addressed  to  J.  B.  Mitchell,  cashier  of  the  Mechanics'1  Bank  of 
Philadelphia,  containing  bank  notes  amounting  to  $3,960y 
which  the  witness  had  himself  counted,  before  he  sealed  saicJ 
packet  to  the  office  of  the  defendants  in  the  city  of  Baltimore? 
and  requested  Col.  Thos.  Sheppard,  the  agent  of  said  defen- 
dants, to  take  charge  of  the  same,  in  order  to  its  being  con- 
veyed by  the  steam  boat  line  of  said  defendants,  to  the  person 
to  whom  it  was  addressed  at  Philadelphia.  That  said  Shep- 
pard being  at  the  time  occupied  by  business  at  the  office,  gaver 
witness  a  key,  and  directed  a  negro  man  in  the  employment 
of  defendants,  to  go  with  witness  and  show  him  the  trunk  on- 
board said  boat,  in  which  packages  of  value  were  put;  re- 
questing witness  to  place  said  package  of  bank  notes  in  said 
trunk  or  chest,  which  witness  accordingly  did,  and  having: 
locked  the  chest,  returned  the  key  to  said  Sheppard.  That 
witness  wrote  to  said  Mitchell  on  the  17th  November,  advising' 
him  of  his  intention  to  send  a  package  containing  the  said  sum 
in  notes,  by  the  boat  of  next  morning,  which  letter  was  mailed 
on  the  17th  or  18th.  The  witness  further  stated,  that  he  had 
frequently  sent  packages  of  bank  notes  to  the  Mechanics' 
Bank  of  Philadelphia  by  the  same  conveyance,  which  had  al- 
ways arrived  safely;  that  he  never  paid  any  freight  or  compen- 
sation to  the  defendants  for  their  conveyance,  nor  had  any 
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such  freight  ever  been  demanded  by  them  or  any  of  their 
agents; — that  the  package  in  question  was  never  received  by 
the  Philadelphia  bank  or  any  of  its  officers,  but  the  witness 
supposes  was  stolen.  The  plaintiffs  further  offered  in  evidence 
the  proceedings  under  a  commission  executed  in  Philadelphia, 
with  the  interrogatories,  and  the  depositions  taken  under  it. 

These  it  is  thought  unnecessary  to  introduce,  as  those  por- 
tions of  the  evidence  upon  which  the  questions  decided  arose, 
are  recapitulated  by  the  judge  who  delivered  the  opinion  of 
this  court. 

In  the  progress  of  the  trial,  the  defendants'  counsel  object- 
ed to  the  admissibility  of  a  part  of  the  plaintiffs'  proof,  and 
the  court  below  (ARCHER,  C.  J.  and  PURVIANCE,  A.  J.)  sus- 
tained the  objection  and  excluded  it. 

The  plaintiffs  excepted,  and  the  verdict  and  judgment  being 
against  them,  they  prosecuted  the  present  appeal. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
and  CHAMBERS,  J. 

By  MEREDITH  for  the  appellants,  and 
By  McMAHON  for  the  appellees. 

BUCHANAN,  C.  J.,  delivered  the  opinion  of  the  court. 

The  suit  is  to  recover  the  value  of  a  package  of  bank  notes, 
which  it  is  alleged,  the  defendants  undertook  to  carry  safely 
from  Baltimore,  and  deliver  at  Philadelphia,  and  which  is  char- 
ged to  have  been  lost  by  reason  of  gross  negligence. 

It  is  only  necessary  to  take  notice  of  those  portions  of  the 
evidence  offered  at  the  trial,  upon  which  the  questions  present- 
ed arise.  It  was  proved  by  the  cashier  of  the  plaintiffs,  that 
on  the  18th  of  November  1834,  he  took  the  package  in  ques- 
tion, addressed  to  J.  J5.  Mitchell,  cashier  of  the  Mechanics' 
Bank  of  Philadelphia,  to  the  office  of  the  defendants  in  Balti- 
more, and  requested  their  agent  at  that  place  to  take  charge 
of  it  for  the  purpose  of  its  being  conveyed  by  their  steam  boat 
line,  to  the  person  to  whom  it  was  addressed  at  Philadelphia ; 
that  the  agent  gave  him  the  key  of  a  trunk  on  board  the  boat, 
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in  which  he  requested  him  to  place  the  package,  which  he  did; 
and  having  locked  the  trunk,  he  returned  the  key  to  the  agent. 
It  was  further  proved,  that  the  package  was  never  received  by 
the  Mechanics'  Bank  of  Philadelphia,  or  by  any  of  its  officers. 
The  plaintiffs  also  offered  in  evidence  a  commission  issued  to, 
and  executed  in  Philadelphia  with  the  depositions  taken  un- 
der it;  among  which  is  a  deposition  of  J.  B,  Mitchell,  the 
cashier  of  the  Mechanics'  Bank  of  Philadelphia,  taken  on  the 
24th  of  June  1835,  and  another,  the  deposition  of  Nathan 
Davidson,  proved  to  have  been  the  agent  of  the  defendants  at 
Philadelphia,  taken  on  the  8th  of  July  1835.  Both  of  whom 
were  produced  and  examined  on  the  part  of  the  plaintiffs. 
Mitchell  swears,  among  other  things,  that  he  was  absent  from 
Philadelphia  from  about  the  10th  until  the  27th  of  November 
1834;  that  on  his  return  he  found  two  letters  at  the  Mechanics' 
Bank,  addressed  to  him  from  the  cashier  of  the  plaintiffs ;  the 
first  of  the  17th  of  November  1834,  advising  him  of  the  for- 
warding of  the  package  by  the  steam  boat  line  of  the  defen- 
dants, which  had  been  received  at  the  bank,  and  opened  in  his 
absence,  which  it  was  the  duty  of  the  president  to  do;  and  the 
second  of  the  21st  of  the  same  month,  requesting  him  to  make 
inquiry  at  the  office  of  the  steam  boat  line,  by  which  the  pack- 
age had  been  forwarded;  that  within  a  day  or  two  after  his  re- 
turn, he  applied  at  the  office,  to  Davidson  the  agent  of  the  de- 
fendants, for  the  package,  and  thinks  he  showed  him  the  let- 
ter from  the  cashier  of  the  plaintiffs  of  the  21st  of  November 
1834,  who  told  him,  that  on  the  evening  of  the  18th  of  No- 
vember 1834,  there  were  a  number  of  persons  in  the  office, 
when  the  trunk  was  opened  by  the  clerk,  and  the  packages 
handed  out  by  the  porter  to  the  clerk;  that  there  was  a  pack- 
age addressed  to  Mr.  Mitchell;  but  whether  to  Mr.  Mitchell 
the  witness,  or  to  a  dry  goods  merchant  of  that  name,  he  did 
not  know,  nor  did  he  know  that  it  contained  bank  notes;  and 
that  the  package  was  thrown  upon  the  desk,  and  which  was 
the  last  that  he,  Davidson,  knew  of  it.  But  he  says  that  he 
does  not  recollect  whether  what  Davidson  said  in  that  conver- 
sation, was  spoken  as  of  his  own  knowledge,  or  as  derived 
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from  his  clerk :  that  the  cashier  of  the  plaintiffs  had  been  in 
the  common  practice  of  forwarding  his  packages  by  that  steam 
boat  line,  which  were  sometimes  sent  to  him  by  the  porters  of 
the  steam  boat  office ;  that  at  other  times  he  called  and  receiv- 
ed them  himself,  and  that  sometimes  the  porter  of  the  bank 
was  sent  down  to  the  steam  boat  office  for  them.  And  it  ap- 
pears from  other  evidence  taken  under  the  commission,  that  a 
porter  to  the  Mechanics'  Bank  had  before  been  twice  sent  to 
the  office  of  the  defendants  for  the  package  in  question,  but 
failed  to  obtain  it.  Davidson,  in  his  answer  to  the  second  in- 
terrogatory propounded  on  the  part  of  the  plaintiffs — "Have 
you  any  knowledge  or  recollection  of  a  package  directed  to  J. 
B.  Mitchell,  esquire,  cashier  of  the  Mechanics'  Bank  of  Phila- 
delphia, being  in  a  trunk  or  chest  kept  as  the  depository  of 
small  packets  on  board  the  steam  boat  belonging  to  the  Citi- 
zens' Union  Line,  which  arrived  at  Philadelphia  from  Balti- 
more with  passengers  in  the  afternoon  or  evening  of  the  18th  of 
November  1834?  If  yea,  was  or  was  not  the  said  package 
taken  from  the  said  trunk  or  chest  by  the  porter  of  the  defen- 
dants, or  by  some  other  and  what  person  in  their  employment, 
and  by  him  delivered  to  their  agent  or  clerk,  and  what  after- 
wards became  of  said  packet  ?  State  your  whole  knowledge 
respecting  said  packet  fully  and  particularly" — swears,  that 
"he  has  no  knowledge  whatever  of  the  matters  inquired  of  in 
that  interrogatory,"  which  is  repeated  in  different  parts  of  his 
deposition.  And  in  the  course  of  his  examination  he  says, 
among  other  things,  that  he  thinks,  and  is  positive,  that  on  the 
night  of  the  24th  November  1834,  he  received  a  letter  from 
the  agent  of  defendants  in  Baltimore,  informing  him  that  an 
officer  of  the  plaintiffs  had,  on  the  18th  of  the  same  month, 
put  into  their  chest  a  package  of  money  for  the  Mechanics' 
Bank  of  Philadelphia,  which  the  plaintiffs  had  been  advised 
by  letter  had  not  come  to  hand,  and  requesting  him  to  inquire 
into  the  affair,  and  that  that  was  the  first  knowledge  he  had  of 
the  matter;  which  was  confirmed  on  the  same  evening  by  the 
president  of  the  Mechanics'  Bank,  in  a  conversation  with  him. 
But  as  soon  as  he  received  the  letter  of  the  agent  in  Baltimore 
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of  the  24th  of  November  1834,  he  enquired  of  the  clerks  in 
the  employment  of  the  defendants,  whether  they  had  seen  such 
a  package?  who  replied  they  had  not,  and  that  he  had  had  no 
other  conversation  with  any  of  the  clerks  on  the  subject.  That 
some  eight  or  ten  days  afterwards,  the  cashier  of  the  Mechan- 
ics9 Bank  (J.  B.  Mitchell]  called  on  him,  and  enquired  if  he 
had  heard  any  thing  of  the  lost  package;  that  he  told  him  he 
had  not,  and  that  he  had  had  no  communication  since  that  time, 
with  him  or  any  one  else  on  the  subject.  Those  two  witnes- 
ses then,  Mitchell  and  Davidson,  are  clearly  at  variance  with 
each  other,  and  what  they  have  respectively  sworn  to,  cannot 
be  reconciled.  Those  parts  of  the  deposition  of  Mitchell, 
which  state  the  declarations  of  Davidson,  the  agent  of  the  de- 
fendants at  Philadelphia,  in  reference  to  the  arrival  of  the 
package,  and  his  account  of  what  became  of  it  afterwards, 
being  objected  to  by  the  defendant's  counsel,  they  wrere  reject- 
ed by  the  court,  as  inadmissible, — which  presents  the  ques- 
tion, whether  proof  of  Davidsons  declarations  or  admissions, 
made  at  the  time  they  were,  should  have  been  permitted  to  go 
to  the  jury,  to  charge  the  defendants. 

In  general,  declarations  or  statements  by  third  persons  are 
inadmissible;  that  however  is  not  an  universal  principle,  and 
does  not  apply  to  the  authorised  declarations  or  representations 
of  an  agent.  The  rule  springing  from  the  relation  of  princi- 
pal and  agent  being,  that  the  representations  or  declarations 
of  an  agent,  made  in  the  course  of,  and  accompanying  the  trans- 
action which  is  the  subject  of  inquiry,  and  acting  within  the 
scope  and  limits  of  his  authority  may  be  proved.  But  it  does 
not  extend  to  declarations  or  representations  made  after  the 
transaction,  though  in  relation  to  it;  and  the  principle  upon 
which  the  declarations  or  representations  of  an  agent,  within 
the  scope  of  his  authority,  are  permitted  to  be  proved,  is,  that 
such  declarations,  as  well  as  his  acts,  are  considered  and  treat- 
ed as  the  declarations  of  his  principal.  What  is  so  done  by 
an  agent,  is  done  by  the  principal  through  him,  as  his  mere 
instrument.  So  whatever  is  said  by  an  agent,  either  in  the 
making  a  contract  for  his  principal,  or  at  the  time,  and  accom- 
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panying  the  performance  of  any  act,  within  the  scope  of  his 
authority,  having  relation  to,  and  connected  with,  and  in  the 
course  of  the  particular  contract  or  transaction  in  which  he  is 
then  engaged,  is  in  legal  effect,  said  by  his  principal,  and  ad- 
missible in  evidence;  not  merely  because  it  is  the  declaration 
or  admission  of  an  agent;  but  on  the  ground,  that  being  made 
at  the  time  of,  and  accompanying  the  contract  or  transaction, 
it  is  treated  as  the  declaration  or  admission  of  the  principal, 
constituting  a  part  of  the  res  gestte,  a  part  of  the  contract  or 
transaction,  and  as  binding  upon  him  as  if  in  fact  made  by 
himself.  But  declarations  or  admissions  by  an  agent,  of  his 
own  authority,  and  not  accompanying  the  making  of  a  con- 
tract, or  the  doing  of  an  act,  in  behalf  of  his  principal,  nor 
made  at  the  time  he  is  engaged  in  the  transaction  to  which  they 
refer,  are  not  binding  upon  his  principal,  not  being  part  of  the 
res  gestce,  and  are  not  admissible  in  evidence.  But  come  with- 
in the  general  rule  of  law,  excluding  hearsay  evidence;  being 
but  an  account  or  statement  by  an  agent,  of  what  has  passed 
or  been  done  or  omitted  to  be  done,  not  a  part  of  the  transac- 
tion, but  only  statements  or  admissions  respecting  it — and  if 
they  relate  to  any  thing  resting  in  his  knowledge  material  to 
either  party,  it  must  be  proved  by  his  testimony,  and  not  by 
evidence  of  his  mere  assertions,  which  is  no  proof  of  it.  This 
distinction  between  the  declarations  or  admissions  of  an  agent, 
accompanying  the  making  of,  and  constituting  therefore  a  part 
of  the  contract  or  transaction,  and  such  as  are  made  at  another 
time,  runs  through  the  books,  and  is  clearly  settled.  The 
City  Bank  of  Baltimore  vs.  Bateman,  7  Harr.  8f  John.  104. 
Langhorn  vs.  Jlllnutt,  4  Taunton,  511.  Masters  vs.  Abraham, 
1  Esp.  375.  Fairlie  vs.  Hastings,  10  Vesey  Jr.  123.  Beth- 
am  vs.  Benson,  5  Eng.  Com.  Law.  Rep.  454.  Westcott  vs. 
Bradford,  4  Washington  C.  C.  Rep.  492.  2  Starkie  on  Evid. 
60,  61.  In  Biggs  and  others  vs.  Lawrence,  3  Term.  Rep. 
454,  Justice  Butter  permitted  a  receipt  given  by  an  agent 
for  goods  directed  to  be  delivered  to  him,  to  be  read  in  evi- 
dence against  the  principal.  But  that  decision  is  condemned 
by  Dallas,  Chief  Justice,  in  Betham  vs.  Benson,  5  Eng.  Com. 
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Law  Rep.  and  disapproved  of  in  Fairlievs.  Hastings,  10  Vesey 
Jr.',  and  in  Boarman  vs.  Radinius,  7  Term.  Rep.  665,  it  is  said 
to  have  passed  without  much  observation,  and  that  Lord  Ken- 
yan, who  was  on  the  bench  at  the  time,  had  since  frequently 
ruled  the  contrary,  without  its  having  ever  been  questioned, 
Biggs  and  aL  vs.  Lawrence,  may  therefore  be  considered  as 
overruled. 

The  evidence  offered  in  this  case  and  rejected  by  the  court 
below,  is  of  a  conversation  alleged  to  have  taken  place  be- 
tween Davidson,  the  agent  of  the  defendants,  and  the  witness, 
some  eight  or  ten  days  after  the  transaction  to  which  it  relates, 
and  after  the  loss  of  the  package  in  question,  when  the  agency 
for  the  delivery  of  it  to  the  person  to  whom  it  was  addressed 
had  ceased,  not  constituting  a  part  of  the  transaction,  but  a 
subsequent  account  only  of  what  had  before  occurred  respect- 
ing it.  It  cannot  therefore  be  treated  as  a  statement  or  ad- 
mission by  the  defendants,  and  as  such  binding  upon  them, 
and  admissible  in  evidence ;  but  must  be  considered  as  a  mere 
narrative  of  facts  by  Davidson,  of  his  own  authority,  to  be  pro- 
ved by  him  on  oath,  if  within  his  own  knowledge,  or  by  some 
other  witness,  and  not  by  evidence  of  his  statement  of  them, 
which  is  forbidden  by  the  general  rule  of  law  in  relation  to 
hearsay  evidence.  That  portion  therefore  of  Mitchell's  evi- 
dence, which  was  objected  to  at  the  trial,  was  properly  reject- 
ed, as  inadmissible  to  bind  or  affect  the  defendants. 

But  it  has  been  argued,  that  it  should  have  been  received 
to  contradict  the  testimony  of  Davidson,  which  would  have 
been  altogether  irregular. 

The  credit  of  a  witness  may  be  impeached  by  cross  exami- 
nation, or  by  general  evidence  to  affect  his  credit ;  or  by  con- 
tradictory evidence,  or  proof  of  what  he  has  antecedently  said, 
which  is  inconsistent  with  his  testimony  on  the  stand.  To 
prepare  the  way,  and  as  a  foundation  for  which  latter  mode  of 
impeaching  his  credit,  he  should  be  asked  the  question  on 
cross  examination,  that  he  may  have  an  opportunity  of  ex- 
plaining what  might  otherwise  appear  to  be  contradictory, 
which  was  not  done. 
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Looking  to  the  order  of  time  in  which  those  two  witnes- 
ses, /.  B.  Mitchell  and  Davidson  were  examined — the  first  on 
the  24th  June  1825,  and  the  other  on  the  8th  of  July  follow- 
ing— Davidson's  deposition  would  have  the  aspect  of  evi- 
dence, contradictory  of  what  Mitchell  had  before  sworn  to,  in 
relation  to  the  statement  concerning  the  package  ascribed  to 
him.  But  whether  if  Davidson  had  been  called  and  exam- 
ined on  the  part  of  the  defendants,  and  on  cross  examination, 
questioned  in  relation  to  that  statement,  the  evidence  of  Mitch- 
ell which  had  been  given  before,  could  have  been  properly  re- 
sorted to,  for  the  purpose  of  discrediting  him,  is  not  material 
in  this  case.  It  is  a  general  rule  of  law  founded  on  reason  and 
good  sense,  and  to  effect  the  ends  of  justice,  that  a  party  can- 
not discredit  his  own  witness,  or  show  his  incompetency; 
though  he  is  not  bound  by  whatever  his  witness  may  say,  who, 
under  a  defect  of  memory,  may  make  statements  adverse  to  his 
interests.  Therefore,  if  the  witness  gives  evidence  against 
him,  he  may  call  other  witnesses,  not  to  discredit  him  gene- 
rally, but  to  contradict  him  as  to  a  fact  material  to  the  issue, 
to  which  he  has  deposed,  in  order  to  show  how  the  fact  really 
is,  and  it  was  upon  that  principle,  that  in  Friedlander  vs.  The 
London  Assurance  Co.,  24  Eng.  Com.  Law  Rep.  193,  cited 
and  relied  on  by  the  counsel  for  the  plaintiffs,  the  evidence 
proposed  was  determined  to  be  admissible,  the  object  of  which 
was,  not  to  discredit  the  witness,  by  evidence  of  what  he  had 
previously  said,  but  to  show  what  the  facts  really  were,  by 
contradicting  him  as  to  the  facts,  to  which  he  had  deposed. 
But  this  is  not  like  that  case.  Here  it  is  attempted  to  be 
shown,  that  the  plaintiff  should  have  been  permitted,  not  to 
contradict  his  own  witness,  by  proof  of  what  the  facts  were 
in  relation  to  the  lost  package,  contrary  to  what  he  had  sworn, 
but  to  discredit  him,  by  evidence  of  what  he  had  before  sakl 
respecting  it;  which  cannot  be.  The  judgment  must  there- 
fore be  affirmed. 

JUDGMENT  AFFIRMED, 
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NATHAN  WATERS  et  al.  vs.  CHARLES  DUVALL. — Dec.  1839. 

The  principle  is  well  established,  that  to  enable  the  sheriff  to  sell  land,  and 
vest  a  valid  title  in  the  purchaser,  a  seizure  is  indispensable,  and  that  with, 
out  a  valid  seizure  the  purchaser  acquires  no  title. 

If  a  levy  be  made  upon  part  of  a  tract  of  land,  without  defining  in  the  return 
tho  part  levied  upon,  a  sale  made  without  describing  specifically  the  land 
sold  will  be  void ; — and  if  the  sheriff  levies  upon  a  part  of  a  tract  of  land, 
without  describing  the  part  levied  upon,  and  subsequently,  upon  a  vendi. 
tioni  exponas,  returns  that  he  has  sold  the  whole  tract,  the  sale  will  be 
equally  void. 

A  sheriff  cannot  sell  what  he  has  not  levied  upon,  and  the  purchaser's  title 
will  be  defective  unless  the  properly  seized  is  described  with  sufficient  cer- 
tainty, either  in  the  return  of  the  sale,  or  in  the  deed  given  by  the  sheriff 
to  the  purchaser. 

APPEAL  from  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  3rd  July  1835,  by 
Charles  Duvall,  alleging  that,  on  the  30th  December  1826,  he 
attended  the  sale  of  certain  lands,  &c.,  the  property  and  estate 
of  Nathan  Waters,  by  the  sheriff  of  Prince  George's  county, 
and  purchased  the  same  for  $1350:  that  said  sale  was  made 
at  the  instance  of  Samuel  Peach,  who,  at  April  term  1824,  ob- 
tained a  judgment  against  the  said  Nathan  Waters  for  $7247 
87,  with  interest  from,  &c.,  upon  which  execution  issued,  and 
was  levied  upon  the  property  of  said  Nathan  Waters.  That 
notwithstanding  the  said  sale,  the  possession  of  the  said  lands 
and  tenements  is  now  withheld  from  the  complainant  by  the 
said  Nathan  Waters,  a  certain  Nathan  J.  Waters,  and  also  by 
the  widow  and  children  of  a  certain  Samuel  Ratcliffe,  who 
married  the  daughter  of  the  said  Nathan  Waters,  under  pre- 
tence of  a  purchase  from  the  said  Nathan  Waters,  previous  to 
the  rendition  of  the  said  judgment  for  value,  which  is  false, 
dishonest  and  fraudulent,  as  against  the  complainant,  and  the 
then  creditors  of  Nathan  Waters,  and  especially  as  against  the 
said  Peach.  That  Nathan  Waters,  and  Nathan  J.  Waters  and 
Samuel  Ratcliffe,  confederated  to  make  a  deed  of  said  property 
shortly  before  the  said  judgment,  to  cheat  and  defraud  the 
creditors  of  the  said  Nathan  Waters,  and  now  held  the  same  in 
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conformity  to  such  fraudulent  agreement.  The  bill  then  pro- 
ceeded to  charge  other  acts  of  fraud,  and  the  conveyance  to  be 
fraudulent  in  hindrance  of  creditors,  with  relation  to  the  said 
lands,  and  prayed  that  the  several  fraudulent  conveyances 
might  be  vacated;  for  a  discovery  and  account  of  rents  and 
profits;  for  a  surrender  of  the  premises,  and  for  general  relief. 

The  complainants  exhibited  the  judgment  at  law  of  Samuel 
Peach  against  Nathan  Waters,  rendered  on  the  12th  April  1824, 
and  a  fieri  facias  issued  thereon  17th  August  1824.  At  Octo- 
ber term  1824,  Thomas  Osbourn,  the  sheriff  of  Prince  George's 
county,  returned  this  writ  "Levied  as  per  schedule  and  stayed 
by  injunction."  The  schedule  showed  a  levy,  as  follows: 

"  One  negro  man  named  John. 

"  One  ditto  Jack. 

"  One  tract  of  land  called  Pasture  Enlarged,  two  hundred 
acres. 

"  One  ditto  Osbourn's  Lot,  and  part  of  Pleasant  Grove,  52 
acres. 

"  Part  of  D avail's  Pleasure,  130  acres. 

"  Part  of  Tukesbury,  50  acres. 

"  Part  of  Tukesbury  and  Part  of  Walker's  Delight,  150 
acres. 

"  Part  of  Friendship,  containing  150  acres." 

The  injunction,  which  had  been  obtained  by  Waters,  being 
dissolved,  on  the  20th  March  1825,  Samuel  Peach  sued  out 
another  writ  of  fieri  facias,  directed  to  George  Semmes,  sheriff 
of  Prince  George's  county,  which  was  returned,  "Levied  as  per 
schedule,  and  not  sold  for  the  want  of  bidders." 

The  levy  was  as  follows: 

"  One  tract  of  land  called  Pasture  Enlarged,  200  acres. 

"  One  ditto  Osbourne's  Lot  and  Part  of  Pleasant  Grove,  52 
acres. 

"  Part  of  Duvall's  Pleasure,  150  acres. 

"  Part  of  Tukesbury,  50  acres. 

"  Part  of  Tukesbury  and  Walker's  Delight. 

"  Part  of  a  tract  of  land  called  Friendship,  180  acres." 

On  the  13th  July  1825,  and  4th  December  1826,  writs  of 
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venditioni  exponas  were  issued  on  this  levy,  to  which  latter 
writ  the  sheriff  made  the  following  return,  viz: 

"Made  by  a  sale  to  Doctor  Charles  Duvall  on  the  30th  De- 
cember 1826,  of  all  the  interest  of  the  defendant  in  and  to  the 
following  parcels  of  land: 

"One  tract  called  Pasture  Enlarged,  containing  200  acres 
more  or  less. 

"One  tract  of  land  called  Osbourn's  Lot  and  part  of  Plea- 
sant Grove,  containing  50  acres  more  or  less. 

"One  tract  of  land  called  DuvaWs  Purchase,  a  part  of  Du- 
vaWs Purchase  containing  150  acres  more  or  less,  and 

"One  tract  of  land  called  Tukesbury  and  part  of  Tukesbury 
and  Walker's  Delight,  containing  150  acres  more  or  less,  and 

"A  tract  of  land  called  Friendship,  containing  180  acres 
more  or  less, — the  sum  of  $1350  which  has  been  paid  to  me 
by  the  said  Charles  Duvall,  and  by  me  to  the  plaintiff's  at- 
torney." 

On  the  llth  Oct.  1827,  George  Semmes,  sheriff  of  Prince 
George's  county,  executed  a  deed  to  the  complainant  Charles 
Duvall,  for  the  land  purchased  at  the  sale  under  the  vendiexp. 
in  which  the  premises  sold  were  described  as  follows : 

One  tract  of  land  called  Pasture  Enlarged,  containing  200 
acres  more  or  less.  One  tract  of  land  called  Osbourn's  Lot 
and  part  of  Pleasant  Grove,  containing  52  acres  more  or  less. 
One  tract  of  land  called  DuvaWs  Pleasure  or  part  of  DuvaWs 
Pleasure,  containing  150  acres,  more  or  less.  One  tract  of 
land  called  Tukesbury  and  part  of  Tukesbury  and  Walkers  De- 
light, containing  150  acres  more  or  less;  and  a  tract  of  land 
called  Friendship,  containing  108  acres; — the  said  tracts,  parts 
of  tracts,  or  parcels  of  land,  being  the  property  of  him  the  said 
Nathan  Waters,  and  comprehending  the  whole  of  his  interest 
or  right,  in  and  to  each  and  all  of  them." 

On  the  18th  June  1835,  the  said  George  Semmes  executed, 
in  character  of  late  sheriff  of  Prince  George's  county,  another 
deed  to  the  said  Charles  Duvall,  in  which  the  property  levied 
upon  and  sold  as  aforesaid,  was  described  as  follows : 

"Pasture  Enlarged,  containing  200  acres;  Osbourn's  Lot 
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and  Pleasant  Grove,  (called  in  the  said  sheriff's  schedule  Os- 
bourn's  Lot  and  part  of  Pleasant  Grove)  containing  52  acres ; 
DuvaWs  Pleasure,  (called  in  said  schedule  Part  of  Duvall's 
Pleasure,]  containing  150  acres;  Tewkesbury  and  Walker's  De- 
light, (called  in  the  aforegoing  schedule  Part  of  Tukesbury 
and  Part  of  Walkers  Delight,}  containing  together  200  acres, 
and  Friendship,  (called  in  said  schedule  Part  of  Friendship,] 
containing  182  acres." 

The  deed  of  the  17th  February  1824,  from  Nathan  Waters 
to  Nathan  J.  Waters  and  Samuel  Ratcliffe,  impeached  by  the 
bill,  conveyed  "all  that  part  of  a  tract  or  parcel  of  land  lying 
and  being,  &c.,  called  The  Pleasant  Grove,  whereon  W.  B.  & 
R.  T.  now  live,  containing  259f  acres;  also,  that  tract  called 
Walker's  Delight,  containing  100  acres;  all  that  part  of  a  tract 
or  parcel  of  land  called  Friendship,  containing  103  acres:  the 
same  being  the  land  I  purchased  of  Thomas  Jones  deceased ; 
also,  part  of  three  other  tracts  of  land,  called  Osbourn's  Lot, 
Beck's  Addition,  and  the  Parcel  Enlarged,  the  three  parts  con- 
taining 276  acres  more  or  less;  the  same  being  the  land  I  pur- 
chased from  the  heirs  of  John  Williams  deceased,  except  that 
part  of  the  said  Parcel  Enlarged,  which  I  heretofore  sold  to 
Osbourn  Belt,  which  is  not  yet  ascertained." 

On  the  9th  August  1825,  Samuel  Ratcliffe  conveyed  a  por- 
tion of  the  above  described  premises  to  Nathan  J.  Waters,  for 
a  nominal  money  consideration. 

On  the  29th  August  1825,  Nathan  J.  Waters  conveyed  to 
Samuel  Ratcliffe  his  interest  in  the  property  described  in  the 
deed  of  17th  February  1824,  not  conveyed  by  Ratcliffe  in  his 
deed  of  9th  August  1825. 

The  defendants  in  their  answers  denied  the  fraud  imputed  to 
them,  insisting  upon  the  fairness  and  bonafide  character  of  the 
deeds  under  which  they  claimed;  and  contended,  that  the  ex- 
ecutions and  levies  under  which  the  complainant  claimed,  were 
void  and  inoperative,  as  was  also  the  deed  executed  to  him  by 
the  sheriff. 

To  this  answer  the  complainants  put  in  the  general  replica- 
tion, and  a  commission  was  issued.  A  very  voluminous  body 
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of  evidence,  documentary  and  otherwise,  in  relation  to  the  con- 
dition, solvency  and  conduct  of  the  grantors  and  grantees  of 
the  impeached  deeds  was  returned,  but  as  the  decision  of  this 
•court  did  not  involve  the  consideration  of  that  part  of  the  evi- 
dence, the  reporters  do  not  deem  it  necessary  to  introduce  it 

At  December  term  1837,  the  Chancellor  (BLAND)  decreed 
that  the  deeds  of  the  17th  February  1824,  9th  August  1825, 
and  29th  August  1825,  be  and  the  same  are  hereby  severally 
set  aside,  and  declared  to  be  null  and  void,  to  all  intents  and 
purposes  whatever,  so  far  as  the  same  may  interfere  with,  or  in 
any  manner  affect,  the  right  and  claim  of  the  said  plaintiff, 
Charles  Duvall,  unto  the  several  parcels  of  land  specified  in 
the  said  return  to  the  said  writ  of  fieri  facias,  and  in  the  deeds 
from  the  said  sheriff;  by  which  it  appears  that  the  sakl  plain- 
tiff became  the  purchaser  thereof,  as  in  the  proceedings  men- 
tioned, and  that  the  defendants  pay  the  costs,  &c.  The  chan- 
cellor being  of  opinion  that  the  proofs  satisfactorily  sustain  the 
allegations  of  the  plaintiff,  that  the  several  deeds  in  the  decree 
mentioned  are  fraudulent  and  void,  as  against  the  claim  of  the 
plaintiff,  and  that  the  said  return  to  the  said  Jieri  facias,  and 
the  deeds  from  the  said  sheriff,  are  sufficiently  certain. 

From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  and  CHAMBERS,  J. 

By  T.  G.  PRATT  and  C.  C.  MAGRUDER  for  the  appellants, 
who  contended — 

1st.  That  the  allegations  of  fraud  in  the  bill  are  denied  by 
the  answers,  and  are  not  sustained  by  the  proof  taken  in  the 
cause. 

2nd.  That  the  deed  from  Nathan  Waters  to  Nathan  J,  Wa- 
ters and  Samuel  Ratcliffe,  conveys  a  part  of  a  tract  of  land 
called  "Parcel  Enlarged,"  and  a  parcel  of  land  called  "Beck's 
Jlddition,"  which  are  not  included  either  in  the  return  to  the 
writs  of  fieri  facias,  venditioni  exponas,  or  deed  from  the  sheriff 
to  the  appellee,  and  that  the  decree  of  the  Chancellor  is  at 
6  v.ll 
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least  erroneous  so  far  as  it  vacates  said  deed  in  reference  to 
those  parcels  of  land. 

3rd.  That  there  is  no  allegation  in  the  bill,  or  amended  bill, 
that  Nathan  Waters  had  not  sufficient  property  to  pay  his  debts, 
independent  of  the  land  called  "Friendship"  conveyed  by 
Philip  Snowden  to  the  appellant,  Nathan  J.  Waters,  in  1823, 
and  that  the  Chancellor  therefore  erred  in  vacating  that  deed, 

4th.  That  Nathan  Waters  never  had  title  to  the  parcel  of 
land  called  "Friendship,"  and  that  he  had  other  property  more 
than  sufficient  to  pay  his  debts.  It  will  therefore  be  insisted, 
that  the  decree  of  the  Chancellor  must  be  reversed  so  far  as 
it  vacates  the  deed  of  said  land  from  Philip  Snowden  to  said 
Nathan  J.  Waters. 

5th.  That  the  decree  of  the  Chancellor  (if  it  can  bear  that 
construction)  must  be  reversed  so  far  at  least  as  it  vacates  the 
deed  from  Nathan  Waters  to  JV*.  J.  Waters  and  S.  Ratcliffe,  in 
reference  to  any  portion  of  property  not  purchased  by  the  ap- 
pellee. 

6th.  It  will  be  insisted,  that  the  appellee  derived  no  title 
under  the  sale  made  by  the  sheriff  in  this  case,  and  conse- 
quently had  no  interest  in  the  lands  conveyed  in  the  deeds 
mentioned  in  the  Chancellor's  decree,  and  that  said  decree  is 
therefore  erroneous. 

7th.  That  the  sheriff's  return  to  the  writ  of  fieri  facias  does 
not  describe  the  property  levied  on  with  sufficient  certainty  to 
pass  any  title  to  the  appellee. 

8th.  That  the  writs  of  venditioni  exponas,  and  the  return 
of  the  sale  to  the  appellee  made  by  the  sheriff  to  the  last  of 
said  writs,  does  not  sufficiently  describe  the  property  to  pass 
any  title  to  the  appellee. 

9th.  That  the  deed  from  the  sheriff  to  the  appellee,  dated 
in  1835,  is  inoperative  and  inadmissible  in  evidence  for  any 
purpose,  and  does  not  cure  the  defects  in  the  returns  to  the 
writs  of  fieri  facias,  and  venditioni  exponas. 

10th.  That  although  the  sheriff  may,  by  his  return  to  a  ven- 
ditioni exponas,  or  by  a  deed  executed  in  due  time,  amend 
his  return  to  the  fieri  facias,  that  he  will  not  be  permitted  ei- 
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ther  by  his  return  to  the  rendition!  exponas  or  deed,  to  contra- 
dict his  return  to  the  fieri  facias. 

llth.  That  the  sheriff  in  making  a  sale  is  to  be  considered 
as  an  officer  of  the  law,  or  as  the  agent  of  the  parties,  and  in 
either  view,  that  his  declarations  can  only  be  admissible  when 
they  are  a  part  of  the  "res  gestce"  and  that  his  deed  of  1835, 
after  he  ceased  to  be  sheriff,  and  after  his  agency  in  reference 
to  the  sale  had  terminated,  cannot  be  received  as  admissible 
evidence  in  this  case. 

12th.  That  the  sale  made  in  this  case  is  invalid,  because 
the  property  sold  consisted  of  various  distinct  parcels  of  land 
distant  from  each  other,  and  were  at  the  instance  of  the  pur- 
chaser and  the  plaintiff's  attorney,  sold  in  mass,  and  for  less 
than  one-fifth  their  value. 

13th.  The  appellants  will  rely  upon  the  objections  in  the 
record  to  the  admissibility  of  the  proof  taken  by  appellee  un- 
der the  commissions  returned  in  this  case. 

14th.  It  will  be  insisted,  that  no  admission  made  by  the 
adult  defendants  in  their  answers,  can  affect  the  minor  defen- 
dants, 

15th.  That  the  appellee  was  not  a  creditor  of  Nathan  Wa- 
ters, and  that  it  was  not  competent  for  him  to  file  the  bill  in 
this  case. 

By  T.  F.  BOWIE  and  R.  JOHNSON  for  the  appellees,  who 
contended  that  the  evidence  in  this  cause  proves — 

1st.  That  the  deed  from  Nathan  Waters,  to  his  son  Nathan 
J.  Waters  and  his  son-in-law  Samuel  Ratcliffe,  dated  17th 
February,  1824,  was  made  without  any  valuable  consideration. 
That  said  Nathan  Waters  was  indebted  at  the  time  of  its  exe- 
cution, and  that  said  deed  was  made  with  the  view  to  hinder 
and  delay  the  creditors  of  the  said  grantor,  or  to  evade  the 
payment  of  his  debts,  and  is  therefore  fraudulent  and  void  as 
against  his  creditors,  as  well  as  those  who  were,  creditors  at 
the  time  of  its  execution,  as  against  his  subsequent  creditors. 

2nd.  That  the  deeds  of  partition  between  Nathan  J.  Waters 
and  Samuel  Ratcliffe  (grantees  in  the  first  deed)  of  the  same 


44  CASES  IN  THE  COURT  OF  APPEALS 

Waters  vs.  Duvall.— 1839. 

property  among  themselves  in  severally,  dated  24th  August, 
1825,  were  executed  in  furtherance  of  said  fraudulent  intent,, 
and  are  therefore  void  as  against  the  said  creditors  of  Nathan 
Waters,  the  original  grantor. 

3rd.  That  the  deed  from  Philip  Snowden  to  Nathan  J.  Wa- 
ters, dated  9th  June  1823,  for  the  tract  of  land  called  "Friend- 
ship,JJ  was  executed  without  any  valuable  consideration  being 
paid  for  the  same  by  the  grantee  therein,  Nathan  J.  Waters  ~ 
but  was  made  by  the  said  Philip  at  the  instance  and  by  the 
procurement  of  the  said  Nathan  Waters,  who  had  before  that 
time  purchased  the  said  land  from  the  said  Philip,  and  paid 
the  purchase  money  for  the  same ;  and  that  said  Nathan  Waters 
procured  its  conveyance  to  his  son  Nathan  J.  Waters,  the  gran- 
tee therein,  for  the  purpose  and  with  the  view  of  cheating  and 
defrauding  his  creditors,  and  that  therefore  said  deed  is  void 
as  against  said  creditors. 

4th.  That  the  lands  or  a  greater  part  of  them,  embraced  in 
the  foregoing  fraudulent  deeds,  were  levied  on,  and  sold  by 
the  sheriff  on  the  30th  December,  1826,  as  the  property  of 
said  Nathan  Waters,  under  a  judgment  rendered  at  April  term, 
1824,  of  Prince  George's  county  court,  at  the  suit  of  Samuel 
Peach,  who  was  a  creditor  of  the  said  Nathan  Waters  at  the 
time  of  the  execution  and  delivery  of  all  of  said  deeds,  and 
whose  suit  to  recover  his  said  debt  was  actually  pending  at 
the  time  of  the  execution  of  the  said  deeds  of  the  17th  Feb- 
ruary 1824,  and  9th  June,  1823.  That  the  appellee  became 
the  purchaser  at  the  said  sheriff's  sale,  of  a  portion  of  the  lands 
embraced  in  said  deeds,  and  claims  title  thereto  under  and  by 
virtue  of  said  sale. 

5th.  The  appellee  relies  on  the  judgment  of  Peach,  and  all 
the  proceedings  thereunder,  including  the  fieri  facias,  venditioni 
exponas,  and  the  sheriff's  return  thereto,  and  his-  two  several 
deeds,  the  one  bearing  date  the  llth  October,  1827,  and  the 
other  on  the  18th  June,  1835,  as  sufficient  evidence  of  said 
sale,  and  sufficiently  descriptive  of  the  lands  sold,  as  to  vest 
the  title  in  him  to  the  several  tracts  of  land  embraced  in  the 
said  deeds  and  sheriff's  returns.  That  being  so  entitled,  this 
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court  will  remove  the  obstructions  in  the  way  of  his  recover- 
ing possession  of  them  at  law,  by  affirming  the  Chancellor's 
decree  cancelling  the  deeds  fraudulently  conveying  said  lands 
to  the  appellants. 

6th.  If  the  appellee  is  entitled  to  any  of  the  lands  embra- 
ced in  said  fraudulent  deeds  by  virtue  of  the  sale  made  by  the 
sheriff,  the  decree  ought  to  be  affirmed,  because  if  said  deeds 
were  void  as  against  the  appellee's  title,  they  are  equally  so 
as  against  all  other  creditors  of  said  Nathan  Waters,  whose 
rights  should  be  protected  by  the  decree. 

STEPHEN,  J.,  delivered  the  opinion  of  this  court. 

Under  the  views  which  we  have  taken  of  this  case,  we  da 
not  deem  it  necessary  to  decide  many  of  the  questions  which 
were  argued  by  the  counsel  for  the  respective  parties  before 
this  court.  Whether  the  proof  establishes  the  fraudulent  cha- 
racter of  the  deeds,  so  far  as  the  rights  of  creditors  were  con- 
cerned, and  whether  they  ought  to  have  been  declared  void 
absolutely  and  totally  by  the  court  below,  or  only  partially,  so 
far  as  the  rights  of  the  appellee  were  concerned ;  whether  the 
appellee  as  a  purchaser  at  the  sheriff's  sale,  was  clothed  with 
all  the  rights  of  the  plaintiff  as  a  creditor,  and  therefore  entitled 
to  impeach  the  deeds  on  the  ground  of  fraud — are  questions- 
not  necessary  to  be  decided,  because,  upon  the  best  conside- 
ration we  have  been  able  to  give  the  case,  we  do  not  think  he 
has  shown  himself  to  have  such  a  standing  in  court,  as  to  be 
entitled  to  call  for  a  decision  upon  such  questions.  His  right 
to  impeach  the  deeds  as  fraudulent,  must  be  founded  upon  the 
fact,  that  he  has  obtained  a  valid  title  to  the  several  tracts  or 
parcels  of  land,  or  some  one  of  them,  contained  in  the  deeds 
as  a  purchaser  at  the  sheriff's  sale,  and  that  the  deeds,  if  not 
set  aside,  will  operate  to  the  prejudice  of  such  title,  and  de- 
prive him  of  the  fruits  of  his  purchase. 

The  first  question  therefore  which  presents  itself  is,  has  he 
acquired  such  a  title?  and,  after  a  careful  examination  of  all 
the  proofs  in  the  cause,  we  have  come  to  the  conclusion  that 
he  has  not.  The  second  fieri  facias  was  the  effective  writ,. 
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under  which  the  venditioni  exponas  issued,  by  the  command  of 
which  the  sale  was  made.  To  that  writ  the  sheriff  made  a  re- 
turn, that  he  had  seized  the  following  tracts,  or  parts  of  tracts 
of  land,  to  wit;  "one  tract  of  land  called  Pasture  Enlarged, 
containing  200  acres;  one  tract  of  land  called  Osbourn's  Lot 
and  part  of  Pleasant  Grove,  containing  52  acres;  Part  of 
DuvalVs  Pleasure,  containing  150  acres;  part  of  Tukesbury, 
containing  50  acres ;  part  of  Tukesbury  and  Walker's  Delight; 
and  part  of  a  tract  of  land  called  Friendship,  containing  180 
acres.  The  return  to  the  venditioni  exponas  states  the  sale  of 
the  following  tracts,  or  parts  of  tracts  of  land;  that  is  to  say — 
one  tract  of  land  called  Pasture  Enlarged,  containing  200  acres; 
one  tract  of  land  called  Osbourn's  Lot  and  part  of  Pleasant 
Grove,  containing  50  acres ;  one  tract  of  land  called  DuvaWs 
Purchase,  or  Part  of  DuvalVs  Purchase,  containing  150  acres; 
one  tract  of  land  called  Tukesbury  and  Part  of  Tukesbury  and 
Walkers  Delight,  containing  150  acres;  and  one  tract  of  land 
called  Friendship,  containing  180  acres.  In  the  first  deed  of 
the  sheriff,  executed  in  1827,  the  lands  are  described  to  be, 
one  tract  of  land  called  Pasture  Enlarged,  containing  200 
acres ;  one  tract  of  land  called  Osbourn's  Lot  and  part  of  Plea- 
sant Grove,  containing  52  acres;  one  tract  of  land  called  Du- 
valVs Pleasure  or  Part  of  DuvaWs  Pleasure,  containing  150 
acres ;  one  tract  of  land  called  Tukesbury  and  Part  of  Tukes- 
bury and  Walker's  Delight,  containing  150  acres,  and  a  tract 
of  land  called  Friendship,  containing  108  acres.  In  the  deed 
of  1835,  executed  by  the  sheriff,  the  lands  conveyed  are  de- 
scribed to  be,  tracts  of  land  called  Pasture  Enlarged,  Osbourn's 
Lot  and  Pleasant  Grove,  DuvalVs  Pleasure,  Tukesbury  and 
Walker's  Delight,  and  Friendship.  The  deed  of  the  17th  of 
February  1824,  from  Nathan  Waters  to  his  son  Nathan  J.  Wa- 
ters and  Samuel  Ratcliffe,  which  is  impeached  as  fraudulent, 
conveys  to  them  the  following  tracts  or  parts  of  tracts  of  land, 
to  wit;  "All  that  part  of  a  tract  or  parcel  of  land,  lying  and 
being  in  the  county  and  state  aforesaid,  called  the  Pleasant 
Grove,  whereon  William  Beck  and  Richard  Toogood  now  live, 
containing  259  acres  and  f  of  an  acre,  more  or  less;  also,  all 
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that  tract  or  parcel  of  land  lying  in  the  county  and  state  afore- 
said, called  Walker's  Delight,  containing  100  acres  of  land, 
more  or  less;  likewise  all  that  part  of  a  tract  or  parcel  of  land 
lying  in  the  county  aforesaid,  called  Friendship,  containing  103 
acres,  more  or  less;  also,  parts  of  three  other  tracts  of  land, 
called  Osbourn's  Lot,  Beck's  Addition,  and  the  Parcel  Enlarg- 
ed, containing  276  acres,  more  or  less.  The  deed  from  Snow- 
den  to  Nathan  J.  Waters,  made  in  1823,  is  for  the  tract  of  land 
called  Friendship.  These  are  the  deeds  which  the  complain- 
ant charges  in  his  bill  to  be  fraudulent,  and  which  he  seeks 
to  set  aside  upon  that  ground.  To  entitle  himself  to  impeach 
those  deeds,  or  either  of  them,  upon  the  ground  of  fraud,  it  is 
incumbent  upon  him  to  show  that  he  became  the  purchaser  at 
the  sheriff's  sale,  and  thereby  acquired  a  valid  title  to  the  lands 
therein  mentioned,  or  to  some  one  tract  or  part  of  a  tract,  con- 
veyed by  them  to  the  grantees  therein  named.  This  we  think 
upon  a  careful  examination  of  the  deeds,  and  the  executions 
and  returns  made  by  the  sheriff,  he  has  failed  to  do. 

It  seems  to  be  a  principle  well  established,  not  only  by  the 
decisions  of  this  State,  but  by  those  of  our  sister  States,  and 
by  the  laws  of  England,  that,  to  enable  the  sheriff  to  sell,  and 
vest  in  a  purchaser  at  his  sale  a  valid  title,  a  seizure  of  the  land 
sold  is  indispensable,  and  that  without  a  valid  seizure,  no  title 
can  be  acquired  by  a  purchaser  at  his  sale.  Upon  adverting 
to  the  return  made  to  the  second  fieri  facias  it  will  be  found, 
that  the  land  called  Friendship,  is  the  only  land  embraced  in 
the  deeds  alleged  to  be  fraudulent,  upon  which  the  sheriff  levied 
under  that  writ,  and  to  sell  which,  the  venditioni  exponas  is- 
sued, under  which  the  sale  was  made.  By  that  return  it  ap- 
pears, that  he  levied  upon  only  a  part  of  that  tract,  without 
any  description  in  the  return  of  the  part  so  levied  upon;  and 
that  a  sale  made  under  such  a  seizure,  without  a  specific  de- 
scription of  the  land  sold,  would  be  void,  it  is  deemed  unne- 
cessary to  cite  authorities  to  prove.  Had  the  sale  therefore 
been  made  under  the  fieri  facias,  it  would  have  been  clearly 
void,  and  the  purchaser  would  have  acquired  no  title.  But  no 
sale  having  been  made  under  the  fieri  facias,  a  venditioni  ex- 
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ponas  was  issued,  commanding  him  to  sell  the  land  seized 
under  that  writ,  and  under  the  renditions  exponas  the  sale  in 
question  was  made.  To  the  last  mentioned  writ  he  returned, 
that  he  had  sold  not  a  part  only  of  that  tract  stated  to  have 
been  seized  in  his  return  to  the  fieri  facias,  but  the  whole  of 
it;  and  the  question  is,  whether  such  a  return,  made  to  the 
venditioni  exponas,  cures  the  defect  of  uncertainty  in  the  seiz- 
ure, and  vests  a  valid  title  in  the  purchaser  to  the  whole  of 
that  tract. 

It  is  true  this  court  have  decided,  in  1  Gill  fy  John.  443, 
that  a  purchaser  at  a  sheriff's  sale  is  entitled  to  the  benefit  of 
that  officer's  return,  both  to  the  fieri  facias  and  venditioni  ex- 
ponas, and  when  the  description  of  the  subject  levied  on,  ac- 
cording to  the  schedule  returned  under  the  first  writ,  is  defec- 
tive, it  may  be  amended  and  rendered  certain,  by  the  return  of 
the  sheriff's  proceedings  under  the  second  writ;  but  in  that 
case  it  will  be  found,  that  the  return  to  the  venditioni  exponas 
describes  the  land  sold  by  metes  and  bounds,  thereby  render- 
ing certain  the  land  which  had  been  seized  under  the  fieri  fa- 
cias, and  states  it  to  be  the  same  land  which  had  been  seized 
under  that  writ;  and  this,  it  is  believed,  is  the  utmost  extent 
to  which  this  court  has  gone  in  giving  validity  and  effect  to 
such  a  defective  seizure.  But  in  this  case,  the  sheriff  states 
that  he  had  sold  the  whole  tract,  and  it  not  appearing  by  the 
return  of  the  sale,  what  part  of  the  entire  tract  sold,  had  been 
seized  under  the  first  writ,  the  whole  sale  was  necessarily  void 
for  uncertainty;  and  this  defect,  it  will  be  found,  is  not  cured 
or  remedied  by  any  of  the  deeds  executed  by  the  sheriff  to 
the  purchaser,  for  they  are  obnoxious  to  the  same  objection  as 
the  return  to  the  venditioni  exponas. 

In  2  Harr.  $f  Gill,  345,  this  court  has  said,  a  sheriff  cannot 
sell  what  has  not  been  levied  upon ;  and  in  2  Bacon's  Abr.  Tit. 
Execution,  letter  JV*.,  it  is  said,  the  sheriff  must  actually  seize 
the  property  on  a  fieri  facias,  before  he  can  sell ;  and  that 
a  valid  seizure  is  essential  to  the  title  of  the  purchaser  at 
the  sheriff's  sale.  See  also  2  Baley's  Rep.  361,  where  the 
principle  is  stated  to  be,  that  a  levy  made  after  the  term  to 
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which  an  execution  is  returnable  is  void,  and  vests  no  title  in 
the  sheriff  or  his  vendee.  The  same  principle  is  stated  as  law 
in  2  Tidd's  Practice  1046,  where  it  is  said,  the  goods  being 
once  seized,  and  in  custody  of  the  law,  they  cannot  be  seized 
again  by  the  same  or  another  sheriff,  and  if  they  were  seized 
under  a  second  execution,  and  sold  thereon,  the  bargain  would 
be  void.  In  support  of  this  principle  Tidd  referred  to  a  de- 
cision of  J.  Holt,  to  be  found  in  Shower's  Reports,  174.  The 
ground  of  the  decision  is,  that  the  second  seizure  would  be 
void,  the  goods  being  in  the  custody  of  the  law,  and  being 
void,  the  sheriff  would  have  no  authority  to  sell,  and  of  course 
the  purchaser  could  acquire  no  title  at  his  sale.  These  cases 
we  think  satisfactorily  establish  the  doctrine  laid  down  by  this 
court,  in  2  Harr.  fy  Gill  above  referred  to,  that  unless  there  be 
a  valid  seizure,  a  purchaser  at  a  sheriff's  sale  can  acquire  no 
title.  It  was  not  the  intention  of  this  court  to  impugn  or  call 
in  question  this  principle,  in  the  case  ofEstep  andHaWs  Les- 
see, vs.  Weems,  6  Gill  and  John.  303.  In  that  case  it  was  only 
intended  to  decide,  that  it  was  not  incumbent  upon  the  pur- 
chaser to  prove  a  legal  seizure  to  entitle  him  to  recover  in  an 
action  of  ejectment;  he  had  a  good  title  prama  facie,  without 
such  proof  on  his  part,  to  enable  him  to  support  his  action ; 
and  if  the  language  of  the  opinion  in  that  case,  is  broad  and 
general  enough  to  carry  the  principle  to  a  greater  extent,  it 
must  be  understood  to  be  limited  to  the  proof,  which  it  was 
incumbent  upon  the  purchaser  to  make  in  the  first  instance,  to 
entitle  him  to  recover.  With  this  necessary  qualification,  the 
terms  used  ought  to  be  understood.  The  tract  of  land  called 
Friendship,  being  the  only  land  embraced  in  the  deeds  im- 
peached as  fraudulent  in  this  case,  corresponding  in  name 
with  those  levied  on  by  the  sheriff,  and  the  seizure  having 
been  only  of  a  part  of  that  tract,  without  defining  the  part  so 
seized,  and  there  being  nothing  in  the  sheriff's  deeds  or  return 
of  the  sale  made  of  that  land,  under  the  venditioni  ezponas,  to 
cure  such  defective  seizure,  it  follows  as  a  necessary  conse- 
quence, that  the  complainant  acquired  no  title  at  that  sale,  to 
any  land  which  was  affected  or  prejudiced  by  such  deeds,  and 
7  v.  11 
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that  he  had  no  standing  in  the  court  to  impeach  or  call  their 
validity  in  question.  If  we  are  correct  on  these  views,  it  ne- 
cessarily follows,  that  the  decree  below  sitting  them  aside  as 
fraudulent  and  void,  so  far  as  his  interest  was  affected  by  them, 
was  erroneous,  and  that  the  same  must  be  reversed. 

DECBEE  REVERSED  WITH  COSTS. 


HENRY  BARRICKMAN  vs.  THE  COMMISSIONERS  OF  HARFORI> 
COUNTY. — December  1839. 

The  fourth  section  of  the  act  of  1827,  chap.  81,  confers  upon  the  Commis- 
sioners of  Harford  county,  all  the  power  they  possess  in  relation  to  the 
public  roads  of  the  county,  and  gives  them  tho  same  jurisdiction  formerly 
belonging  to  the  levy  couA. 

The  jurisdiction  being  limited,  must  be  administered  in  the  manner,  and  ac- 
cording to  the  terms  of  the  law  creating  it,  and  these  appear  by  the  act  of 
1821,  chap.  152,  sections  1  and  2. 

The  commissioners  can  neither  open,  alter,  change  or  close  a  road,  but  on 
tho  application  in  writing  of  citizens  of  the  county,  nor  can  they  ascer- 
tain damages,  except  upon  the  report  of  commissioners  appointed  to  value 
and  assess  them,  or  by  the  verdict  of  a  jury,  if  an  appeal  be  taken. 

A  verbal  contract  made  by  tho  commissioners  so  appointed,  though  subse- 
quently assented  to  by  the  county  commissioners,  will  not  control  their 
formal  report,  that  no  damage  has  been  sustained  by  the  party  through 
whose  land  a  road  is  laid  out. 

Where  a  special  jurisdiction  is  created,  and  its  mode  of  proceeding,  and  tho 
extent  of  its  powers  are  particularly  defined,  and  it  exceeds  it  jurisdiction 
with  the  concurrence  of  a  party  who  is  thereby  injured,  such  party  is  not 
entitled  to  compensation  by  requiring  the  special  jurisdiction  either  to  pay 
damages,  or  do  some  other  act  beyond  its  jurisdiction. 

APPEAL  from,  the  Court  of  Chancery. 

The  bill  in  this  cause  was  filed  on  the  22nd  December  1835, 
by  Henry  Barrickman,  and  alleged,  that  upon  application  of 
sundry  persons  to  the  Commissioners  of  Harford  county,  rep- 
resenting that  at  a  certain  period  of  the  year,  the  road  lead- 
ing from  Gunpowder  Neck  to  Baltimore)  by  the  way  of Joppa, 
was  impassable,  the  said  commissioners  on  the  27th  July  1830, 
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did  order  that  a  commission  should  be  directed  to  Stephen  G. 
Raphael,  James  Reardon  and  Thomas  I.  Caldwell,  to  lay  out  a 
new  road,  according  to  the  prayer  of  the  petitioners;  that  a 
commission  was  issued,  a  new  road  laid  out  and  a  full  report 
of  the  proceedings  of  the  commissioners  made.  That  the  old 
road  being  the  one  complained  of,  ran  through  the  complain- 
ant's farm  about  a  mile,  and  that  the  new  road  ran  for  the 
same,  or  a  greater  distance  through  complainant's  plantation; 
that  the  commissioners,  Raphael,  Reardon  and  Caldwell,  when 
they  were  about  to  locate  the  new  road,  proposed  to  your  ora- 
tor to  take  the  old  road  in  lieu  of  the  new  one,  for  the  whole 
distance  that  the  old  one  ran  through  the  farm  of  your  orator, 
and  to  which  said  proposition  he  assented.  That  after  said 
commissioners  had  located  the  new  road,  and  made  out  their 
report  thereof,  they  applied  to  complainant  to  give  them  a 
memorandum  in  writing,  relinquishing  all  claim  to  any  dam- 
age, and  drew  up  the  same  at  the  foot  of  said  report,  and  re- 
quired him  to  sign  the  same;  that  upon  the  faith  and  confi- 
dence of  the  arrangement  herein  before  mentioned,  that  he 
should  hare  the  old  road,  he  signed  the  said  paper,  and  that 
the  sole  inducement  for  signing  said  relinquishment  of  dam- 
ages for  the  new  road,  was  the  express  assurance  and  verbal 
agreement,  that  the  county  would  surrender  absolutely  to  him 
the  old  road,  and  all  and  singular  its  rights  over  the  same. 
That  afterwards,  on  the  16th  August  1830,  the  report  of  the 
location  of  the  new  road,  with  the  relinquishmeit  of  damages 
aforesaid,  in  consideration  of  the  surrender  of  the  old  road, 
was  ratified  by  the  Commissioners  of  Harford  county,  the  new 
road  opened,  made  passable  and  used  by  the  public,  and  the 
old  road  surrendered  to  your  orator  by  S.  G.  Raphael,  the  agent 
of  the  said  commissioners  of  Harford  county;  that  since  the 
opening  of  the  new,  and  surrender  of  the  old  road,  the  said 
commissioners  have  unjustly  and  wrongfully  reclaimed  the 
said  old  road,  and  appointed  a  supervisor  thereof,  whereby 
complainant  is  deprived  of  the  same,  and  the  exclusive  right 
thereto,  which  they  had  expressly  assured  to  him  for  a  full  and 
valuable  consideration — prayer  for  a  decree,  specifically  enforc- 
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ing  the  aforesaid  agreement,  or  compensation  in  damages  to 
the  value  of  the  old  road,  if  the  commissioners  have  a  right  to 
reclaim  the  same,  and  for  general  relief.  Subpoena  for  the 
commissioners  of  Harford  county,  &c. 

The  defendants  answered  the  bill,  admitting  there  was  a 
petition  to  make  a  road  through  the  lands  of  the  complainant, 
and  that  a  commission  issued  thereon  as  stated ;  that  the  com- 
missioners appointed,  returned  a  paper  appended  to  their  re- 
port, purporting  to  be  a  relinquishment  on  the  part  of  com- 
plainant, of  all  claim  for  damages ;  that  there  is  no  proceeding 
entered  on  their  books,  or  records,  to  show,  that  said  complai- 
nant relinquished  all  claim  to  damages,  in  consideration  of 
his  having  the  bed  of  the  old  road ;  that  the  only  course  the 
defendants  could  pursue,  in  the  exercise  of  the  powers  vested 
in  them,  was  to  issue  a  commission,  and  refer  the  damages 
which  landholders  might  sustain,  to  the  judgment  of  special 
commissioners,  which  was  done  in  this  case,  and  that  no 
damages  were  awarded  to  complainant;  the  new  road,  accord- 
ing to  the  commissioner's  return,  conferring  advantages  equiv- 
alent to  the  disadvantage  it  would  inflict  on  landholders ;  that 
after  the  new  road  was  laid  out,  it  was  ascertained  it  did  not 
serve  the  public  convenience  as  well  as  the  old  one,  it  was 
therefore  abandoned,  and  the  use  of  the  old  road  resumed; 
that  the  commissioners  of  survey,  had  no  authority  to  make 
contracts,  so  as  to  bind  these  defendants  to  pay  damages. 

The  various  proceedings  referred  to  in  the  bill  and  answer, 
were  established  under  a  commission  to  take  evidence,  and 
the  Chancellor,  (BLAND,)  on  the  13th  November  1837,  dis- 
missed the  bill  with  costs,  from  which  the  complainant  ap- 
pealed to  this  court. 

The  cause  was  argued  before  ARCHER,  DORSEY  and  CHAM- 
BERS, J. 

CONSTABLE  for  the  appellant. 

1st.  The  defendants  had  authority  to  enter  into  the  con- 
tract sought  to  be  enforced. 
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By  the  act  of  1827,  ch.  81,  sec.  3,  the  defendants  were 
created  a  corporation  and  clothed  with  power  to  "hold,  sell 
and  convey  all  kinds  of  estates,  property  and  effects,  and  of 
doing  all  such  acts  as  shall  be  necessary  to  the  exercise  of  all 
powers  vested  in  them,  &c.,"  and  by  the  fourth  section  they  are 
vested  with  all  the  "power,  rights  and  privileges  of  the  justi- 
ces of  the  levy  court."  The  act  of  1821,  chap.  152,  sec.  1, 
and  the  supplement  thereto  of  1822,  chap.  19,  expressly  con- 
fers on  the  levy  court  the  "power  to  open  any  new  road,  or 
shut  up,  or  alter  any  old  road."  From  an  examination  of 
these  statutes,  there  can  be  no  doubt  of  the  defendants  com- 
petency to  make  the  contract.  They  had  full  power  to  "shut 
up  any  old  road"  and  to  "open  any  new  one,"  and  being  li- 
able for  the  damages  that  a  landholder  might  sustain,  by  the 
opening  of  a  new  road  over  his  farm,  they  could  treat  for  their 
liquidation  or  relinquishment  in  the  same  manner  as  an  indi- 
vidual applying  for  a  private  way  might.  They  could  offer 
other  rights  instead  of  money,  and  if  in  their  judgment  the 
public  interest  would  be  subserved  by  surrendering  an  old  road 
for  the  right  of  way  for  a  new  one,  they  might  do  so.  That 
portion  of  the  old  road  which  was  the  consideration  for  the 
relinquishment  of  damages,  belonged  in  reversion  to  the  com- 
plainant, and  would  have  passed  to  him  in  possession  upon 
the  non  user  of  it  by  the  public,  but  in  order  to  secure  its  en- 
joyment, the  complainant  agreed  to  surrender  other  land  deem- 
ed by  defendants  more  advantageous  for  the  scite  of  the  road; 
and  after  defendants  have  taken  possession  of  this,  and  ren- 
dered it  unfit  for  cultivation,  by  excavating  and  grading  a 
road,  and  imposed  on  complainant  the  expense  of  much  addi- 
tional fencing,  they  refuse  to  be  bound  by  the  agreement,  and 
reclaim  the  bed  of  the  former  road.  Manifestly  in  fraud  of  the 
rights  of  complainant. 

2nd.  That  defendants  made  the  contract  with  complainant 
is  fully  established.  The  commissioners  appointed  to  lay  out 
the  new  road,  and  expressly  empowered  by  the  2nd  section  of 
the  act  of  1822,  chap.  152,  to  assess  the  damages  complain- 
ant might  sustain  thereby,  agreed  to  give  him  the  bed  of  the 
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old  road  within  the  limits  of  his  farm,  in  satisfaction  of  dam- 
ages; and  upon  this  assurance  obtained  from  him  a  relin- 
quishment  of  damages  in  writing,  which  they  append  to  their 
report  to  defendants,  whc,  with  a  full  knowledge  of  the  facts 
ratified  and  confirmed  it.  Even  if  they  had  not  previously 
given  such  authority  to  the  commissioners,  their  adoption  of 
the  agreement  bound  them  as  effectually,  and  gave  the  com- 
plainant a  clear  right  to  have  it  observed  and  executed  in 
good  faith.  If  it  subsequently  appeared  to  them,  that  the 
new  road  would  not  answer  so  good  a  purpose  as  the  old  one, 
they  were  competent  to  have  ordered  another  commission  and 
caused  the  old  road  to  be  opened  again,  but  in  so  doing  they 
were  bound  to  treat  it  as  the  private  property  of  complainant, 
and  to  have  made  him  just  compensation  for  its  appropriation 
again  to  the  public  use. 

All  the  advantages  of  the  contract  were  on  the  side  of  de- 
fendants, for  if  the}  had  proceeded  to  open  the  new  road  and 
have  shut  up  the  old  one,  without  such  an  agreement  with 
complainant  in  respect  to  damages,  he  would  have  become 
entitled  to  the  bed  of  the  old  road  and  also  to  damages  for  the 
land  occupied  by  the  new  one. 

We  insist  therefore  that  the  complainant  was  entitled  to 
have  the  contract  performed,  and  the  Chancellor  should  have 
enjoined  defendants  from  exercising  or  authorizing  the  exer- 
cise of  any  authority  or  right  in  reference  to  the  old  road — or 
he  should  have  decreed  the  complainant  compensation  in 
damages  equal  to  the  value  of  the  land  occupied  by  the  old 
road  and  cost  of  fencing  erected  upon  the  faith  of  the  agree- 
ment with  the  defendants.  Amount  proved  under  commission, 
and  for  which  complainant  asked  a  decree,  was  $312  7W 

There  is  no  doubt  as  to  the  jurisdiction  of  the  Court  of 
Chancery  in  such  a  case.  It  may  decree  the  specific  perform- 
ance of  a  general  covenant  of  indemnity  though  it  sound  only 
in  damages.  Champion  vs.  Broum,  6  John.  Chan.  Rep.  406, 
and  assess  damages  for  its  non-performance,  McFerran  vs. 
Taylor  &  Massie,  3  Cranch  270,  8.  C.  1  Peters'  Cond.  Sup. 
C.  Rep.  525.  In  this  case  the  damages  were  assessed  by  a 
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jury,  but  that  was  under  the  peculiar  practice  adopted  in  Ken- 
tucky, of  requiring  the  intervention  of  a  jury  to  ascertain  facts 
in  chancery  suits. 

If  the  Court  of  Chancery  could  not  satisfactorily  determine 
upon  the  evidence  in  the  case,  the  amount  of  damages  com- 
plainant should  recover,  it  ought  to  have  retained  his  bill,  and 
awarded  an  issue  of  quantum  damnificatus.  1  Eg.  Ca.  Mr. 
18.  1  P.  Wms.  570.  2  Bro.  Ch.  Rep.  341.  1  Vern.  189. 
1  Ves.  Jun.  329.  12  Ves.  395,  and  Phillips  vs.  Thompson,  1 
John.  Ch.  Rep.  132.  The  testimony,  however,  seems  to  be 
clear  and  full  as  to  the  extent  of  complainant's  damages,  and 
presents  a  case  which  the  Court  of  Chancery  in  England  would 
refer  to  a  master  instead  of  awarding  an  issue  to  be  tried  by  a 


The  appellant  therefore  submits  that  the  decree  of  the  Chan- 
cellor dismissing  his  bill  is  erroneous  and  should  be  reversed, 
and  that  this  court  make  a  decree  in  the  premises,  allowing 
him  the  amount  of  damages  which  the  proof  in  the  cause 
shews  that  he  has  sustained. 

OTHO  SCOTT  for  the  appellee. 

Referred  to  the  act  of  1821,  ch.  152,  sec.  1  and  2,  and 
insisted  there  was  no  contract  established  in  this  case.  That 
Barrickman  had  only  stipulated  for  what  in  point  of  law,  he 
was  entitled  to  on  the  opening  of  the  old  road.  The  public 
could  use  the  old  road,  until  the  new  one  was  opened.  The 
court  cant  decree  specific  performance  of  the  agreement.  It 
is  imperfect.  The  commissioners  of  the  county  can  only  pay 
in  money  for  the  advantages  of  the  road.  Their  powers  were 
limited.  When  the  new  road  was  opened,  the  complainant 
was  compensated.  In  that  mode  he  received  what  he  was 
entitled  to.  A  Court  of  Chancery  cannot  by  a  decree  for 
specific  performance,  oblige  an  inferior  jurisdiction  to  perform 
one  of  its  duties,  on  the  ground  that  a  contract  has  been  made 
to  discharge  such  duty.  The  mode  of  reaching  the  inferior 
jurisdiction  is  by  mandamus.  They  are  thus  caused  to  per- 
form  legal  duties;  of  course  there  can  be  no  decree  for  dama- 
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ges.     The  commissioners  had  no  power  to  contract  for  a  re- 
linquishment  of  damages. 

CHAMBERS,  J.,  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  as  evidenced  by  the  testimony  in  the 
cause,  show  that  the  appellants  property  has  been  injured  by 
the  non-performance  of  an  agreement,  made  as  he  supposed 
with  persons  competent  to  enter  into  it.  His  counsel  has  en- 
deavored to  establish  the  proposition,  that  the  appellees  were 
competent  to  bind  themselves  by  the  contract  alleged  in  the 
bill,  but  we  think  he  has  failed.  The  commissioners  can 
have  no  power  but  what  is  conferred  upon  them  by  the  act  of 
Assembly,  whereby  they  are  created.  The  3rd  section  of  the 
act  of  1827,  ch.  81,  is  referred  to,  as  authorizing  them  to 
take,  hold,  sell  and  convey  all  kinds  of  estate,  property  and 
effects,  and  of  doing  all  such  acts  as  shall  be  necessary  to  the 
exercise  of  all  powers  which  are,  or  shall  be  vested  in  them 
by  this  act,  or  any  other  act  of  Assembly,  as  fully  and  effec- 
tually as  corporate  bodies  may  or  can  lawfully  and  rightfully 
do.  Without  stopping  to  inquire  how  far  the  general  expres- 
sions, in  the  former  part  of  this  section  are  to  be  restrained  by 
what  follows,  we  do  not  find  here,  any  authority  particularly 
relating  to  such  a  contract  as  the  one  alleged. 

The  powers,  and  as  we  suppose,  all  the  powers  possessed 
by  the  commissioners  in  relation  to  the  public  roads  of  the 
county,  are  derived  to  them  by  the  provisions  of  the  fourth  sec- 
tion of  the  act  referred  to,  which  vests  in  them  the  jurisdiction 
formerly  belonging  to  the  levy  court  of  the  county. 

That  jurisdiction  enables  them,  as  it  previously  enabled  the 
levy  court,  to  "open  new  roads,  or  alter,  change  or  shut  old 
roads,"  upon  application  to  them  by  petition  of  certain  citi- 
zens of  the  county,  and  in  the  manner  prescribed. 

The  jurisdiction  being  limited,  must  be  administered  in  the 
manner  and  according  to  the  terms  of  the  law  creating  it. 
The  act  of  1821,  ch.  152,  sec.  1st  and  2nd,  will  show  what 
these  are.  It  is  sufficient  to  say,  that  the  commissioners  can 
neither  open  a  road,  nor  alter,  change  or  close  one,  but  after 
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an  application  in  writing  by  citizens  of  the  county,  nor  can 
they  ascertain  damages,  but  by  the  report  of  commissioners 
appointed  to  value  and  assess  them,  or  by  the  verdict  of  the 
jury  directed  to  be  called,  if  an  appeal  be  taken.  Unfortu- 
nately for  the  appellant,  both  he  and  the  commissioners  ap- 
pear to  have  entertained  the  erroneous  opinion,  that  the  verbal 
contract  and  arrangement  made  by  the  three  commissioners, 
appointed  by  the  county  commissioners,  and  subsequently  as- 
sented to  by  the  county  commissioners,  would  be  binding  so 
as  to  control  the  written  and  formal  report  of  the  three  com- 
missioners, finding  that  the  appellant  had  sustained  no  damage 
as  well  as  the  formal  acknowledgment  of  the  appellant,  re- 
turned with  their  commission,  in  which  he  relinquishes  all 
claim  to  damages.  We  attribute  the  proceeding  of  the  com- 
missioners to  an  erroneous  opinion  of  their  powers,  because 
they  could  not  have  designed  a  personal  injury  to  the  appel- 
lant, and  because  unless  they  supposed  they  were  right,  their 
conduct  would  subject  them  to  imputations  and  censure,  which 
are  neither  made,  nor  as  we  are  persuaded,  merited ;  nor  do 
they  appear  to  have  been  ever  applied  to,  and  consequently 
they  have  never  refused  to  do  the  only  thing  in  their  power  to 
redress  the  appellant,  by  shutting  up  the  road  when  regularly 
clothed  with  jurisdiction  by  a  compliance  with  the  preliminary 
requisites  of  the  law. 

In  the  view  here  taken  of  the  case,  the  commissioners  of 
Harford  could  not  do  otherwise  than  they  have  done;  they 
could  not  assess  damages,  because  the  three  commissioners 
had  filed  their  formal  report,  that  no  damages  were  sustained 
by  the  appellant,  who  so  far  from  using  the  means  provided 
by  the  act  to  reverse  their  opinion,  had  filed  his  written  relin- 
quishment.  They  could  not  void  appointing  a  supervisor  for 
the  old  road,  when  they  discovered  their  error,  because  that 
road  continued  to  be  one  of  the  public  roads  of  the  county, 
and  as  such,  it  was  their  duty  to  provide  for  its  repair.  No 
application  was  made  to  shut  it  up,  and  they  could  not  shut 
it  up,  without  application  in  the  mode  prescribed. 

We  cannot  adopt  the  doctrine,  that  where  a  special  juris- 
8  v.  11 
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diction  is  created,  and  its  mode  of  proceeding,  and  the  extent 
of  its  powers  are  particularly  defined,  and  it  exceeds  its  juris* 
diction  with  the  concurrence  of  a  parly,  who  is  thereby  in- 
jured, compensation  is  to  be  made  to  the  party  injured  by  re- 
quiring the  special  tribunal,  either  to  pay  damages,  Or  to  do 
another  act  beyond  its  jurisdiction. 

We  do  not  think  this  is  to  be  done  in  any  mode,  by  any 
tribunal,  certainly  not  by  a  Chancery  Court  by  a  decree.  We 
therefore  affirm  the  decision  of  the  Chancellor,  dismissing  this 

bill.  DECREE    AFFIRMED    WITH    COSTS. 


JAMES  S.  WILSON  vs.  THE  YORK  AND  MARYLAND  LINE 
RAIL  ROAD  COMPANY. — December  1839. 

Where  the  parties  agreed  that  the  work  to  be  done  by  the  plaintiff  for  the 
defendant,  should  be  measured  by  an  agent  in  the  employment  of  the  de- 
fendant, whose  measurement  should  be  final  and  conclusive,  it  is  indispen- 
sable, if  he  can  be  procured,  that  such  agent  should  himself  measure  the 
work,  and  the  court  erred  in  instructing  the  jury  that  the  measurement  of 
a  third  person  would  be  conclusive,  (in  the  absence  of  fraud,)  provided  it 
was  adopted  by  the  agent  designated  by  the  parties. 

An  agent,  unless  expressly  authorized,  has  no  right  to  delegate  his  authority 
to  another,  the  maxim  being,  that  delegatus  non  poteet  .delegare. 

In  making  the  measurement,  it  is  not  necessary  that  the  agent  should  give 
previous  notice  thereof  to  the  parties,  that  they  may  be  present  at  the  per- 
formance of  that  duty. 

But  if  such  agent  is  to  make  an  estimate  of  certain  expenses  to  be  allowed 
the  plaintiff,  and  he  proceeds  to  do  so,  in  the  absence  of,  and  without  no- 
tice to  the  plaintiff,  the  latter  will  not  be  bound  by  the  estimate. 

The  estimate  of  the  expenses,  will  not  be  affected  by  the  inadequacy  of  the 
amount,  or  the  neglect  of  the  agent  to  employ  the  usual  and  proper  means 
of  informing  himself  upon  the  subject,  provided  his  conduct  is  bonafide ; 
a  fact  to  be  submitted  to  the  jury. 

Gross  negligence  does  not  in  construction  of  law,  amount  to  fraud,  but  is  evi- 
dence to  be  left  to  the  jury,  from  which  they  may  infer  fraud,  or  thei  want 
of  bona  fides. 

APPEAL  from  Baltimore  County  Court. 
This  was  an  action  of  assumpsit,  brought  on  the  24th  Au- 
gust 1837,  by  the  appellant  against  the  appellees,  in  which 
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the  plaintiff  declared  for  work  and  labor  done,  materials  found; 

matters  properly  chargeable  in  account,  and  on  an  account 

stated.     The  following  account  was  parcel  of  the  declaration  : 

York  and  Maryland  Line  Rail  Road  Company, 

To  James  Wilson ,  DR. 

To  353  TVir  perches  of  masonry  on  the  72nd  section 
of  the  York  and  Maryland  line  rail  road,  at  $2  50 
per  perch,  -  -  $883  60 

To  587  TV4u  perches  of  masonry  on  the  74th  section 

of  York  and  Maryland  line  rail  road,  at  $2  50,      1,467  85 

To  1196  -fVg-  perches  of  masonry  on  the  86th  sec- 
tion York  and  Maryland  line  rail  road,  at  $2  50,  2,991  67 

To  340  perches  of  masonry  on  the  86th  section  of 
York  and  Maryland  line  rail  road — Centrepier — at 
$2  87,  -  -  -  -  980  20 


$6,323  40 
By  cash,  -  -  5,000 

$1,323  40 
To  expenses  in  bailing  water  from  the  foundation  of 

the  bridges  and  masonry  work  on  the  72nd,  74th 
and  86th  sections  of  the  York  and  Maryland  line 
railroad,  -  -  -  606  06 


$1,929  46 
The  defendants  pleaded  non-assumpsity  on  which  plea  issue 

was  joined,  and  the  parties  then  filed  in  court  the  following 

agreement: 

It  is  admitted,  that  the  estimate  or  paper  following,  viz: 
"The  following  estimate  of  water  expenses  on  masonry, 

sections  72,  74  and  86,  is  presented: 

Bailing  on  sections  72  and  74,  $50 

Coffer  dam  on  86th,  -     85 

Extra  digging  on  south  abutment,       -  10 

Bailing  water  on  86th,     -  -     50 

Removing  Coffer  dam  by  change  of  pier,  25 

Isaac  Trimble.  $220 
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Add  to  the  aforegoing  for  money  paid  for  hewing 
timber  for  bridge,  11  19 

$231  19 


Was  executed  by  Isaac  Trimble,  and  handed  to  the  pkin- 
tiff  in  this  cause,  and  that  he  meant  it  to  be  an  estimate  of  the 
water  expenses,  as  provided  for  by  the  contract,  and  that  no 
notice  was  given  to  the  plaintiff,  before  the  said  estimate  was 
made  of  the  design  of  the  said  Trimble  to  make  it." 

The  plaintiff  at  the  trial  offered  in  evidence  the  following 
contracts  : 
"Articles  of  agreement  made  and  concluded  this  7th  day  of 

January,  1830,  by  and  between  James  S.  Wilson  of  the  one 

part,  and  the  York  and  Maryland  line  rail  road  company,  by 

their  agent  for  the  time  being,  Isaac  Trimble,  of  the  second 

part. 

Whereas,  the  party  of  the  first  part  hath  agreed  for,  &e.,  to 
construct  and  complete,  in  a  thorough  and  workmanlike  man- 
ner, the  masonry,  which  in  the  opinion  of  the  engineer,  may 
be  required  for  the  bridge  abutments  on  section  No.  86,  of  the 
said  rail  road,  which  masonry  shall  be  constructed  in  the 
strongest  and  most  substantial  manner,  the  foundations  to  be 
of  such  strength  and  depth,  and  secured  as  the  engineer  may 
direct.  All  walls  and  other  portions  of  said  masonry,  to  be 
of  such  thickness,  slope,  heighth  and  length,  as  the  engineer 
shall  prescribe.  No  stone  shall  be  used  but  such  as  has  been 
approved  by  the  engineer.  The  character  of  the  masonry  for 
bridge  abutments,  shall  be  what  is  commonly  called  "range 
course  work,"  that  is,  the  masonry  shall  be  laid  in  courses  of 
various  heights,  of  not  less  than  one  foot  each  course,  to  ex- 
tend horizontally  in  uniform  thickness  throughout  the  face  of 
the  abutments  and  wings,  each  stone  to  be  rough  hammered, 
unless  with  a  natural  face  at  top  and  bed,  so  as  to  lay  with  a 
firm  and  even  bearing  on  those  beneath ;  the  points  are  not 
required  to  be  vertical,  but  shall  be  well  fitted  and  composed 
of  stones  of  corresponding  shapes.  No  stone,  unless  by  the 
authority  of  the  engineer,  shall  be  admitted  into  the  abutments 
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or  wings,  of  less  than  the  following  dimensions — one  foot  in. 
thickness,  two  feet  in  breadth,  three  feet  in  length,  or  con- 
taining four  cubic  feet,  and  the  bed  of  every  stone  shall  be 
greater  than  its  rise ;  each  stone  shall  break  joint  with  those 
below  and  around  it,  and  to  be  laid  without  underpinning, 
should  the  engineer  so  direct,  who  shall  also  at  his  discretion 
cause  such  headers  to  be  introduced  as  will  bind  the  whole 
firmly  together.  The  whole  to  be  laid  without  mortar.  In 
case  the  engineer  should  deem  it  proper  or  expedient  to  change 
the  character  of  the  masonry  of  bridge  abutments  and  wings, 
or  any  part  of  them,  to  what  is  called  range  rubble  work,  he 
may  do  so,  and  the  same  shall  be  constructed  accordingly,  by 
the  party  of  the  first  part.  The  character  of  the  masonry  for 
gothic  arches,  common  culverts  and  detached  walls,  shall  be 
of  the  kind  commonly  called  "range  rubble  work,"  laid  dry. 
They  shall  be  built  in  the  most  substantial  manner,  the  stones 
breaking  joints,  bedded  firmly,  and  binding  on  each  other  so 
as  to  unite  the  whole  firmly  and  permanently  together,  to  the 
satisfaction  of  the  engineer.  In  case  timber  for  foundations 
shall,  in  the  opinion  of  the  engineer  be  required,  it  shall  be 
furnished  and  laid  by  the  party  of  the  first  part,  at  the  rate  of 
dollars  per  thousand,  board  measure.  The  said 
party  of  the  first  part,  shall  not  let  or  transfer  his  contract 
without  the  consent  of  the  said  agent,  and  shall,  upon  his  ap- 
plication, discharge  from  his  employ  any  laborer  or  workman 
guilty  of  improper  or  disorderly  conduct,  &c. 

Now  this  agreement  witnesseth,  that  the  said  party  of  the 
first  part,  doth  for  himself,  his  heirs,  executors  and  adminis- 
trators, hereby  covenant  and  agree  with  the  said  party  of  the 
second  part,  that  he  the  said  party  of  the  first  part  shall  and 
will,  well  and  faithfully,  in  a  mechanical  and  workmanlike 
manner,  on  or  before  the  first  day  of  June,  construct  and  com- 
plete in  the  manner  and  on  the  conditions  herein  mentioned, 
all  such  abutments,  wing  walls,  gothic  arches,  common  cul- 
verts and  detached  walls,  as  said  agent  shall  direct,  on  the 
aforesaid  section  of  road,  and  if  in  the  opinion  of  said  agent, 
any  gothic  arches,  common  culverts  or  detached  walls  shall  be 
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required,  in  order  to  carry  on  the  embankments  of  said  sec- 
tion, the  same  shall  be  begun  and  rapidly  completed,  when 
directions  to  that  effect  are  given  by  the  engineer.  And  the 
said  party  of  the  first  part,  shall  remove  all  earth,  gravel,  stone 
or  timber,  or  other  materials,  which  in  the  opinion  of  the  en- 
gineer may  obstruct  the  free  passage  of  the  water  to,  under 
and  from  such  bridges  or  culverts,  as  may  be  built  in  pursu- 
ance of  these  articles  of  agreement. 

In  consideration  whereof,  the  said  party  of  the  second  part, 
for  and  on  behalf  of  the  said  company,  doth  hereby  covenant 
and  agree  to,  and  with  the  said  party  of  the  first  part,  his 
heirs,  executors  and  administrators,  that  the  said  company 
shall  and  will,  for  performing  the  work  aforesaid,  well  and 
truly  pay  to  the  party  of  the  first  part,  his  heirs,  executors  or 
administrators,  at  the  rate  of  two  dollars  and  fifty  cents  for 
each  and  every  perch  of  twenty- five  cubic  feet,  wThich  the 
bridge  abutments  may  contain,  and  dollars  and 

cents  for  each  and  every  perch,  which  all  gothic  arches,  com- 
mon culverts  or  detached  walls  may  contain.  The  whole  to  be 
measured  by  said  agent  or  the  engineer  for  the  time  being,  whose 
measurement  shall  be  final  and  conclusive.  Payments  during 
the  progress  of  the  work  shall  be  made  at  the  discretion  of  the 
said  agent  or  engineer,  until  the  whole  of  the  work  hereby 
constructed  shall  be  completed  and  accepted  by  the  engineer, 
when  the  balance  shall  forthwith  be  paid  to  the  said  party  of 
the  first  part,  his  heirs,  executors  or  administrators.  And  the 
said  party  of  the  first  part  shall  have  the  right  to  quarry  and  re- 
move stone  from  any  part  of  the  land  of  the  said  rail  road,  pro- 
vided in  the  opinion  of  the  engineer  for  the  time  being,  no  in-~ 
terruption  or  danger  is  done  to  the  graduation.  And  in  case 
the  said  party  of  the  first  part  takes  stone  from  a  section  of 
which  he  is  the  contractor  for  graduation,  the  price  of  the  ma- 
sonry shall  be  reduced  per  cubic  yard,  by  as  much  as  he  is 
paid  per  cubic  yard  on  the  excavation  of  such  in  his  section. 
And  it  is  further  provided,  that  in  case  the  said  party  of  the 
first  part,  shall  not,  in  the  opinion  of  the  engineer  for  the  time 
being,  well  and  truly  perform  all  the  covenants  herein  before 
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stated  and  stipulated  on  his  part,  the  said  engineer  may,  at  his 
discretion,  dismiss  him  from  the  work;  and  that  then,  and  in 
that  event,  the  foregoing  agreement  shall  become  null  and 
void,  and  any  balance  for  work  done,  which  would  have  been 
due,  the  said  party  of  the  first  part  shall  be  forfeited,  and 
become  the  right  and  property  of  the  company.  And  more- 
over, if  in  the  opinion  of  the  engineer  for  the  time  being,  the 
said  party  of  the  first  part,  shall  not  make  such  progress  in  the 
work,  as  to  insure  its  completion  by  the  specified  time,  the 
said  agent  or  engineer  for  the  time  being,  may,  at  his  discre- 
tion, employ  other  help  to  hasten  the  completion  of  the  ma- 
sonry on  said  section,  and  the  expense  of  such  help  shall  be 
paid  by  the  party  first  mentioned.  In  testimony  whereof, 
the  parties  have  set  their  hands  and  seals,  the  day  and  date 
first  mentioned.  ISAAC  TRIMBLE,  (Seal.) 

JAMES  S.  WILSON,    (Seal.) 

It  is  hereby  agreed  and  understood  by  the  parties  to  this 
contract,  that  the  foundation  shall  be  prepared  at  the  expense 
of  the  said  J.  S.  Wilson,  the  bailings  of  water  excepted, 
which  shall  be  paid  for  by  said  company  at  the  estimate  of  the 
engineer.  It  is  moreover  agreed,  that  for  the  construction  on 
section  86,  the  said  J.  S.  Wilson  shall  be  paid  at  the  rate  of 
two  dollars  and  eighty-seven  cents.  The  character  of  mason- 
ry, the  same  as  above  described. 

ISAAC  TRIMBLE,         (Seal.) 
JAMES  S.  WILSON,    (Seal.) 

The  second  agreement  for  other  sections  72  and  74,  was 
like  the  first,  except  in  the  following  clause  at  foot  of  the  se- 
cond, in  place  of  that  in  the  first  contract. 

It  is  fully  understood  and  agreed  by  the  parties  to  this  eon- 
tract,  that  the  foundations  shall  be  dug  at  the  expense  of  the 
said  /.  S.  Wilson,  and  the  cost  of  bailing  out  water  at  the 
estimate  of  the  engineer.  ISAAC  TRIMBLE, 

Witness, — Jo:  STERET'T.  JAMES  S.  WILSON." 

The  plaintiff  further  proved  by  John  W.  Collins,  that  he 
admeasured  the  said  bridges,  and  that  they  contained  in  the 
-whole,  2,478  Tyo  perches,  amounting  to  $6,323.40. 
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That  said  admeasurements  were  made  so  far  as  he  was  en- 
abled to  see  the  masonry  work,  by  the  actual  application  of 
the  line,  to  the  face  of  the  work.  That  the  depths  of  the  foun- 
dation of  the  bridge,  on  the  sixteenth  section,  were  given  him 
by  the  plaintiff  upon  the  ground,  that  he  measured  all  above 
the  foundation  by  his  line,  except  the  thickness  of  the  walls  of 
the  abutment  and  wings;  that  he  obtained  the  thickness  of  the 
abutment  and  wings  from  a  plan  shewn  by  the  plaintiff.  That 
the  wing  walls  are  curved;  that  he  measured  them  by  straight 
lines,  and  that  this  mode  cf  measurement  would  give  about  the 
true  contents  of  perches,  though  not  perfectly  and  exact,  but 
sufficiently  so  for  an  adjustment  of  the  price. 

The  plaintiff  further  proved  by  Earlocker,  a  witness  sworn 
on  his  behalf,  that  he  was  the  superintendent  of  the  plaintiff, 
in  the  erection  of  the  said  bridge  from  its  foundation,  for  five 
months,  when  all  the  heavy  masonry  work  was  nearly  com- 
pleted. That  Mr.  Crittenden  was  the  assistant  engineer  of 
the  defendants,  and  one  of  the  persons  appointed  by  them  to 
direct  the  construction  of  said  bridge;  that  witness  dug  the 
foundations  as  superintendent;  had  them  dug;  that  after  they 
were  completed,  the  witness  and  Mr.  Crittenden  measured  the 
foundations,  and  averaged  them;  that  the  foundation  of  the 
abutment,  was  three  feet  six  inches,  of  the  east  wing  the  same, 
of  the  west  wing  two  feet  and  eleven  inches,  and  the  pier  five 
feet.  The  witness  further  proved,  that  above  the  foundations 
he  conducted  the  work  according  to  the  directions  of  Mr. 
Crittenden,  and  the  plan  furnished  by  the  latter;  that  upon 
said  plan,  the  thickness  of  the  walls  of  the  abutments,  the 
wings  and  the  pier  are  marked,  and  the  work  was  actually 
done  according  to  said  plan,  so  long  as  the  witness  remained 
thereon.  The  plaintiff  further  proved,  that  the  depths  of  the 
foundation  as  aforesaid,  and  the  thickness  of  the  walls,  were 
the  same  as  those  assumed  by  Mr.  Collins  in  his  said  admea- 
surement, and  that  the  plans  to  which  Collins  referred  in  his 
testimony,  are  the  same  that  were  handed  to  the  said  witness 
to  govern  his  work,  and  that  the  work  was  finished  accord- 
ing to  the  thickness  marked  thereon.  The  plaintiff  further 
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proved  that  he  paid  for  water  expenses  or  the  bailing  of  water 
on  the  72nd,  74th  and  86th  sections  under  his  contracts,  the 
sum  of  $619.56. 

The  object  of  the  above  proof  was  to  show  the  cost  and 
value  of  the  work  done  in  bailing  water.  The  plaintiff  then 
further  proved  by  Earlocker,  that  he  superintended  the  whole 
operation  of  bailing  the  water  on  the  86th  section,  and  that 
he  was  there  from  the  beginning  to  the  end ;  that  the  hands 
were  good  and  industrious;  that  they  worked  by  night  as  well 
as  day,  in  the  fall  and  winter.  That  there  was  a  flood  while 
they  were  at  work,  which  greatly  increased  the  difficulty  of 
the  work.  That  Mr.  Trimble,  the  engineer  of  the  company, 
was  not  at  work  once,  as  he  saw,  during  the  continuance  of 
the  bailing.  And  also  proved  by  said  witness  and  Mr.  Wil- 
son, another  witness,  who  stated  he  had  great  experience  in 
such  matters;  that  it  would  be  impossible  to  tell  from  mere 
inspection  of  the  bailing  as  it  progressed,  what  would  be  the 
proper  cost  thereof;  that  the  usual  mode  of  ascertaining  its 
cost,  is  by  keeping  the  time  of  the  hands. 

The  defendants  then  proved  by  Mr.  Grain,  an  assistant  en- 
gineer, in  the  service  of  the  defendants,  that  he  measured  the 
bridges  constructed  by  the  plaintiff  on  the  72nd,  74th  and  86th 
sections  of  the  York  and  Maryland  line  rail  road,  and  that  the 
final  estimate  for  masonry  amounted  to  $5,516.03. 

That  he  attended  to  the  construction  of  said  bridges  while 
in  progress.  Had  a  good  opportunity  of  seeing  them,  and 
believes  his  admeasurement,  correct;  that  he  made  it  without 
giving  any  notice  to  the  plaintiff,  and  returned  it  to  Mr.  Trim- 
ble, the  chief  engineer  of  the  company  at  the  time,  and  when 
the  admeasurement  was  made,  and  by  whom  it  was  delivered 
to  the  defendants.  As  to  the  admeasurement  of  work  called 
for  by  the  contract,  that  it  is  the  same  admeasurement  now 
produced  in  evidence,  nor  was  there  any  other  admeasurement 
of  the  said  bridges  made  after  they  were  completed,  by  any  of 
the  servants  of  the  company,  so  far  as  witness  knows ;  that  he 
saw  Mr.  Trimble  twice  on  the  86th  section,  at  the  time  when 
the  mason's  work  was  going  on,  which  made  the  bailing  of  the 
9  v.  11 
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water  necessary.  That  witness  believes  fifty  dollars  for  water 
expenses  on  the  86th  section  to  have  been  a  sufficient  compen- 
sation, and  so  informed  Mr.  Trimble.  That  witness  was  not 
always  at  the  bridges  on  said  sections.  That  as  assistant  en- 
gineer, he  had  various  other  works  of  a  similar  character  to 
supervise,  and  other  duties  connected  with  the  construction 
of  the  road  to  perform. 

The  defendants  further  offered  in  evidence  an  estimate  of 
water  expenses,  amounting  to  $231.19. 

And  proved  that  it  was  in  the  hand- writing  of,  and  signed 
by  Mr.  Trimble,  then  chief  engineer  at  the  time  of  making  it 
under  said  contracts,  which  require  that  he  should  estimate  the 
water  expenses  or  expenses  of  bailing  water;  and  further  prov- 
ed by  Mr.  Trimble  that  he  could  ascertain  the  cost  thereof  by 
observing  the  hands  at  work,  by  the  quantity  of  water,  the 
nature  of  the  stream,  and  the  character  of  the  ground;  that 
when  the  hands  worked  at  night,  he  sometimes  directed  an 
account  of  the  expenses  to  be  kept.  That  with  regard  to  the 
bailing  in  question,  he  had  seen  them  while  employed  in  it. 
That  he  was  there  several  times  when  Mr.  Grain  was  not  pre- 
sent. That  he  saw  two  or  three  hands  bailing.  He  cannot 
say  how  often  he  saw  them  at  work.  Did  not  direct  that  an 
account  should  be  kept  of  the  hands  time.  Cannot  state  how 
many  hands  were  employed  at  work  in  bailing,  now  for  how 
long  a  time.  That  he  is  satisfied  he  had  all  the  data  neces- 
sary to  make  a  correct  estimate,  having  had  recourse  to  the 
assistant  engineers  for  information,  as  well  as  made  his  own  ob- 
servations as  stated.  Mr.  Trimble  also  stated,  that  he  did  not 
give  any  notice  to  the  plaintiff  before  he  made  the  said  esti- 
mate, and  that  the  same  was  not  made  in  the  presence  of  the 
plaintiff;  that  he  was  the  engineer  of  the  company,  and  had 
the  general  superintendance  of  the  construction  of  the  road, 
and  of  making  the  contracts,  and  adjusting  the  claims  relative 
thereto,  and  that  Mr.  Grain  was  one  of  his  and  the  company's 
assistant  engineers.  The  defendants  also  offered  in  evidence 
an  account  presented  to  the  company  by  the  plaintiff,  when  he 
was  endeavoring  to  procure  a  settlement  of  his  claims  against 
them. 
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The  Bait,  and  Sus.  Rail  Road  Co. 

To  James  S.  Wilson  DR. 
Water  expenses  of  Bridge  Pier,  section  86 — FesseVs  Mill. 

.1826— Nov.— To  30  days  bailing  at  pier,  at  $1.25,  $37  50 
Dec.— To  32  days  "  at  $1.25,     40  00 

1827— Jan.— To  50  days  do.  at  abutment,      1.25,     62  50 
To  17£  days  do.  «  "        21  871 

To    7    days  do.  «  "          8  75 

Two  pumps  for  pumping,  -       17  50 

Blacksmith's  bill,  5  25 

Extra  digging  at  wing  of  abutment  10  00 

Removing  Coffer  dam,  25  00 

Bill  of  finances  on  sections  72  and  74,       -     191  50 


419 
Bill  for  hewing  timber,     -  11  19 


431  06£ 

The  following  in  the  handwriting  of  /.  Trimble,  Mr.  Grain 
and  Mr.  Ewell,  believe  $50  will  cover  water  expenses  at 
bridge  near  FesseVs  Mill,  exclusive  of  Coffer  dam. 

And  also  on  notice  given  by  plaintiff,  a  letter  from  plain- 
tiff to  the  directors  of  the  company. 

BALTIMORE,  JUNE  SRD,  1837. 
President  and  Directors  of  the  Bait,  fy  Sus.  Rail  Road  Co. 

Gentlemen,  —  I  appeal  to  you,  please  your  honors,  to  take 
into  consideration  my  case,  as  I  have  had  a  hard  job,  upon 
which  I  lost  money.  But  notwithstanding,  I  pushed  ahead 
and  done  the  work  to  the  satisfaction  of  the  engineer,  and  in 
less  than  contract  time.  All  I  complain  of  is,  that  the  water 
expenses  were  to  have  been  paid,  and  now  I  am  cut  down, 
and  owing  to  the  hardness  of  the  job,  I  am  not  able  to  stand 
it.  I  hope  therefore  it  will  please  your  honors  to  admit  my  bill. 
Mr.  Trimble  admits,  that  I  ought  to  be  paid  eighty  dollars  for 
the  Coffer  dam  of  the  pier,  which  is  not  in  the  bill.  So  please 
your  honors,  I  submit  it  with  your  body. 

Your  obedient  servant, 
(Signed,)  JAMES  S.  WILSON. 
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Bill  of  water  expenses, 
Hewing  timber,       - 


431  06£ 
Coffer  dam  pier,  80  00 


$511  06^ 
Whereupon  the  plaintiff  prayed  the  court  to  instruct  the 


1st.  If  the  jury  believe  that  Mr.  Trimble  was  the  engineer 
of  the  company  at  the  time  when  the  masonry  of  the  bridges 
was  completed  under  the  contracts  given  in  evidence,  and  that 
Mr.  Trimble  did  not  measure  said  bridges  or  either  of  them, 
but  that  the  same  were  measured  by  Grain,  assistant  engineer, 
and  that  he  returned  the  same  to  Trimble,  as  containing  the 
number  of  perches  of  mason's  work  in  said  bridges,  and  that 
it  is  said,  return  which  is  now  offered  in  evidence  as  the  mea- 
surement of  Mr.  Trimble,  then  the  same  is  not  binding  and 
conclusive  upon  the  plaintiff,  and  the  jury  must  allow  to  the 
plaintiff  the  number  of  perches  which  they  may  find  from  the 
evidence  were  contained  in  said  bridges,  unless  they  shall 
also  find  that  the  said  measurement  was  returned  by  the  said 
Grain  to  Trimble,  the  chief  engineer  of  the  defendants,  and 
by  him  was  adopted  and  delivered  to  the  said  defendants,  un- 
der the  contracts  given  in  evidence  by  plaintiff  as  his  own, 
and  that  in  the  making  and  adopting  of  the  same  as  aforesaid, 
there  was  no  fraud  either  on  the  part  of  the  said  assistant  en- 
gineer or  Trimble,  or  on  the  part  of  the  defendants  in  this  ac- 
tion. 

2nd.  If  the  jury  believe  from  the  evidence,  that  said  ad- 
measurement of  masonry  was  made  without  previous  notice 
thereof  to  the  plaintiff,  then  the  same  is  not  conclusive  upon 
him  as  evidence  in  this  cause. 

If  the  jury  believe  from  the  evidence,  that  no  notice  was 
given  to  the  plaintiff  previous  to  the  said  estimate  of  the  water 
expenses,  so  that  he  might  have  an  opportunity  of  making  his 
representations  and  suggestions  to  the  said  engineer  Trimble, 
then  said  estimate  is  not  binding  and  conclusive  upon  him. 


OF  MARYLAND.  69 


Wilson  73S.  York  and  Maryland  Lino  Rail  Road  Company. — 1839. 

4th.  If  the  jury  believe,  that  the  company  had  notice, 
and  was  present  by  its  own  proper  officers  at  the  time  when 
the  admeasurement  of  the  masonry,  and  the  estimate  of  the 
water  expenses,  which  have  been  offered  in  evidence  by  the 
defendants,  were  made,  and  that  it  was  the  duty  of  said  officer, 
in  his  character  of  agent  of  the  company,  to  protect  it  from, 
any  unjust  claim  or  demand  made  against  it,  and  to  investigate 
all  facts,  having  a  tendency  to  promote  the  interest  of  the 
company,  in  regard  to  such  admeasurements  of  masonry  and 
estimate  of  water  expenses.  And  if  the  jury  further  believe, 
that  the  plaintiff  had  no  notice  when  said  admeasurements  and 
estimate  were  to  be  made,  and  no  opportunity  of  appearing 
before  the  persons  appointed  to  make  them,  to  speak  for  him- 
self, and  make  such  suggestions,  arguments  and  proof  as  he 
might  have  to  offer,  in  his  own  behalf,  then  said  admeasure- 
ment and  estimate  being  thus  made  in  the  presence  of  the 
company,  and  out  of  the  presence  and  without  notice  to  the 
defendants,  he  is  not  concluded  by  the  same,  and  the  jury  are 
at  liberty  to  allow  to  the  plaintiff  the  number  of  perches 
which  they  may  find  from  the  evidence,  were  contained  in  said 
bridges,  and  also  the  true  value  of  the  water  expenses. 

6th.  If  the  jury  believe  from  the  evidence,  that  the  said  es- 
timate of  water  expenses  are  grossly  inadequate,  and  that  it 
was  made  under  a  gross  mistake  of  the  engineer,  of  the  actual 
value  of  bailing,  in  consequence  of  his  neglect  to  employ  the 
usual  and  proper  means  of  informing  himself,  as  to  said  value, 
then  said  estimate  is  not  conclusive  upon  the  plaintiff  in  this 
action. 

7th.  If  the  jury  believe  from  the  evidence,  that  the  water 
expenses  were  estimated  by  Trimble,  upon  the  judgment  of 
others,  or  that  he  had  not  an  opportunity  of  exercising  his 
own,  upon  the  quality  and  value  of  the  water  expenses,  or  was 
grossly  negligent  of  the  employment  of  the  means  of  infor- 
mation within  his  power,  to  ascertain  the  value  of  the  said 
water  expenses ;  then  the  said  estimate  is  not  conclusive,  but 
the  jury  may  allow  for  the  same,  as  much  as  they  were  worth. 

All  which  prayers  the  court  (PUEVIANCE,  A.  J.,)  refused  to 
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grant,  or  any  of  them,  but  refused  the  whole,  adding  a  mod- 
ification to  the  1st,  6th  and  7th  prayers,  which  modifications 
are  as  follows,  to  wit : 

Modification  to  first  prayer. — Unless  they  shall  also  find, 
that  the  said  measurement  was  returned  by  the  said  Grain  to 
Mr.  Trimble,  the  chief  engineer  of  the  defendants,  and  by  him 
was  adopted,  and  delivered  to  the  said  defendants,  under  the 
contracts  given  in  evidence,  as  his  own,  and  that  in  the  ma- 
king and  adopting  of  the  same  as  aforesaid,  there  was  no  fraud 
either  on  the  part  of  the  said  assistant  engineer,  or  Mr.  Trim- 
ble, or  on  the  part  of  the  defendants  in  this  action. 

Modification  to  sixth  and  seventh  prayers  of  Plaintiff. — If 
the  jury  shall  find  from  the  evidence,  that  the  engineer,  Mr. 
Trimble ,  made  a  fair  and  bonafide  estimate  of  the  amount  of 
the  expense  of  bailing  the  water  under  the  contracts,  then'the 
same  is  final  and  conclusive  on  the  parties,  although  the  jury 
should  believe,  that  he  formed  an  erroneous  estimate  of  the 
real  expense  of  said  bailing,  and  that  it  actually  cost  the  plain- 
tiff a  larger  amount  than  is  stated  in  his  estimate. 

1st.  The  defendants  then  prayed  the  court  to  instruct  the  jury, 
that  under  the  written  contracts  given  in  evidence  by  the  plain- 
tiff, the  measurement  of  the  engineer  for  the  time  being,  of 
all  masonry  done  under  it  by  the  plaintiff  for  the  defendant, 
as  given  in  evidence  by  the  defendant,  is  in  the  absence  of  fraud 
on  the  part  of  the  defendants  or  their  engineer,  final  and  con- 
clusive. 

2nd.  That  under  the  written  contracts  given  in  evidence  by 
the  plaintiff,  the  estimate  of  the  engineer  of  the  defendants, 
as  to  the  amount  to  be  paid  by  the  defendants  to  the  plaintiff, 
for  bailing  out  water  as  given  in  evidence  by  the  defendants, 
in  the  absence  of  any  fraud  on  the  part  of  the  engineer,  or  on 
the  part  of  the  said  company,  is  final  and  conclusive  as  to  the 
amount  to  be  paid  by  the  defendants  to  the  plaintiff  on  that 
account. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  as 
a  modification  of  the  defendant's  second  prayer,  that  gross 
negligence  on  the  part  of  Mr.  Trimble,  would  in  contempla- 
tion of  law,  amount  to  fraud,  or  want  of  bona  fides. 
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The  court  granted  the  defendant's  two  prayers,  and  refused 
the  plaintiff's  prayer  of  modification,  adding  the  following 
qualification  thereto. 

If  the  jury  should  think,  that  there  was  gross  negligence 
on  the  part  of  the  engineer,  in  making  the  estimate  of  the  wa- 
ter expenses  under  the  contract,  it  is  evidence,  from  which  the 
jury  may  infer,  that  he  did  not  act  fairly  and  bona  fide  in  making 
the  said  estimate. 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  grant 
his  said  several  prayers,  and  to  the  modifications  added  to  his 
said  1st,  6th  and  7th  prayers,  and  to  the  granting  of  the  de- 
fendant's prayers,  and  to  the  refusal  of  the  court  to  modify  de- 
fendant's second  prayer,  and  to  the  qualification  of  the  plain- 
tiff's prayer  added  by  the  court. 

It  was  agreed  that  Mr.  Grain,  the  assistant  engineer  to  Mr. 
Trimble,  and  Mr.  Crittenden,  also  an  assistant  engineer,  were 
the  persons  appointed  by  the  defendant  to  direct  the  con- 
struction of  the  bridges,  the  making  of  which  was  undertaken 
by  the  plaintiff,  under  his  contracts  aforesaid. 

The  verdict  and  judgment  being  for  a  less  sum  than  the 
plaintiff  claimed,  he  prosecuted  the  present  appeal. 

The  cause  came  on  to  be  argued  before  BUCHANAN,  C.  J., 
STEPHEN,  ARCHER,  DORSET  and  CHAMBERS,  J. 

G.  L.  DULANY  for  the  appellant,  and 
J.  MASON  CAMPBELL  for  the  appellees. 

STEPHEN  J.,  delivered  the  opinion  of  the  court. 

This  action  was  instituted  in  the  court  below,  to  recover 
compensation  for  work  and  labour,  and  services  rendered  by 
the  appellant,  in  assisting  to  erect  three  bridges  for  the  de- 
fendants. In  the  course  of  the  trial,  several  prayers  were 
made  to  the  court  by  the  plaintiff's  counsel,  for  their  instruc- 
tion to  the  jury  upon  matters  of  law,  all  of  which  were  refu- 
sed by  the  court,  accompanied  however  with  modifications, 
in  which  they  expressed  their  views  of  the  law  applicable  to 
the  several  questions  raised  in  said  prayers. 
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It  now  becomes  the  duty  of  this  court  to  say,  whether  in 
these  opinions  expressed  by  the  court  below,  any  error  has 
been  committed  to  the  prejudice  of  the  appellant,  and  for 
which  he  has  a  right  to  ask  a  reversal  of  their  judgment.  For 
the  performance  of  the  work  to  be  done  by  the  appellant,  in 
assisting  to  erect  the  bridges  upon  the  several  sections  men- 
tioned and  specified,  special  contracts  were  entered  into, 
through  the  intervention  of  an  agent,  acting  in  behalf  of  the 
company  on  the  one  part,  and  the  appellant  on  the  other.  In 
these  contracts,  after  stipulating  for  the  work  to  be  done,  and 
the  prices  to  be  paid  therefor,  there  is  to  be  found  the  follow- 
ing agreement  in  reference  to  the  masonry  work  on  said  bridg- 
es. "The  whole  to  be  measured  by  said  agent,  or  the  engi- 
neer for  the  time  being,  whose  measurement  shall  be  final  and 
conclusive."  There  is  also  annexed  to  the  agreement  the  fol- 
lowing stipulation.  "It  is  hereby  agreed  and  understood  by 
the  parties  to  this  contract,  that  the  foundation  shall  be  pre- 
pared at  the  expense  of  the  said  James  S.  Wilson,  the  bailing 
of  water  cxcepted,  which  shall  be  paid  for  by  said  company, 
at  the  estimate  of  the  engineer." 

In  the  course  of  the  trial  it  was  proved  to  the  jury,  that 
the  masonry  work  of  the  bridges  was  admeasured  not  by 
Trimble,  principal  engineer  for  the  time  being,  but  by  a  Mr. 
Grain,  an  assistant  engineer  of  the  company  in  the  absence 
of  Mr.  Trimble,  and  without  any  notice  to  the  plaintiff,  and 
by  him  was  delivered  to  Trimble,  by  whom  it  was  deliver- 
ed'to  the  defendants,  as  the  admeasurement  of  work  called 
for  by  the  contract.  The  defendants  also  gave  in  evidence 
an  estimate  of  water  expenses  made  by  Trimble,  the  chief 
engineer,  who  proved  that  he  made  the  same  in  the  absence 
of  the  plaintiff,  and  without  giving  him  notice,  so  that  he 
might  have  attended  if  he  had  thought  proper  to  do  so. 
After  the  plaintiff  had  offered  the  evidence  on  his  part,  con- 
sisting of  the  special  agreements  relative  to  the  execution  of 
the  work  to  be  done  by  him,  and  fixing  the  rate  of  com- 
pensation to  be  paid  for  the  same,  and  some  other  proof  not 
material  to  be  stated  for  the  purposes  of  this  opinion,  he  pray- 
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ed  the  court  to  instruct  the  jury,  that  if  the  jury  believe,  that 
Mr.  Trimble  was  the  engineer  of  the  company,  when  the  ma- 
sonry of  the  bridges  was  completed  under  the  contracts  given 
in  evidence,  and  that  Mr.  Trimble  did  not  measure  said  bridg- 
es, or  either  of  them,  but  that  the  same  were  measured  by 
Grain,  assistant  engineer,  and  that  he  returned  the  same  to 
Trimble,  as  containing  the  number  of  perches  of  mason's  work 
in  said  bridges,  and  that  it  is  said  return  which  is  now  offered 
in  evidence  as  the  measurement  of  Mr.  Trimble,  then  the  same 
is  not  binding  and  conclusive  upon  the  plaintiff,  and  the  jury 
must  allow  to  the  plaintiff  the  number  of  perches  which  they 
may  find  from  the  evidence  were  contained  in  said  bridges. 
This  prayer  was  refused  by  the  court,  who  added  the  follow- 
ing modification :  "unless  they  shall  also  find,  that  the  said  mea- 
surement was  returned  by  the  said  Crain  to  Trimble,  the  chief 
engineer  of  the  defendants,  and  by  him  was  adopted  and  deliv- 
ered to  the  said  defendants,  under  the  contracts  given  in  evi- 
dence by  the  plaintiff  as  his  own,  and  that  in  the  making  and 
adopting  the  same  as  aforesaid,  there  was  no  fraud  either  on 
the  part  of  the  said  assistant  engineer,  or  Mr.  Trimble,  or  on 
the  part  of  the  defendants  in  this  action." 

We  think  the  court  committed  no  error  in  rejecting  this  prayer 
of  the  plaintiff,  because  by  the  terms  of  the  contract,  a  certain 
mode  of  ascertaining  the  number  of  perches  contained  in  the 
mason's  work,  was  fixed  upon  by  the  parties,  as  the  rule  of  evi- 
dence, and  the  plaintiff  had  no  right  to  resort  to  any  other,  until 
after  proper  exertions  on  his  part,  he  had  made  an  ineffectual  at- 
tempt to  procure  it.  It  was  his  duty  to  have  applied  to  the 
engineer  to  make  the  measurement,  before  any  other  evidence 
would  have  been  admissible  as  a  substitute  for  such  proof. 
For  this  principle  see  9  Peters,  327.  But  we  think  that 
there  was  error  in  the  opinion  of  the  court  contained  in 
their  modification  of  the  said  prayer,  because  according  to  the 
true  intent  and  meaning  of  the  contract  of  the  parties  we  think 
that  to  Trimble,  or  the  chief  engineer  for  the  time  being,  was 
confided  the  right  and  duty,  of  making  the  measurement  of 
the  masonry  work,  and  that  by  the  express  terms  of  the  con- 
10  v.  11 
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tract,  power  was  given  to  no  other  person  for  that  purpose. 
In  his  skill  and  integrity,  or  the  person  who  might  succeed 
him  in  the  responsible  station  which  he  occupied,  full  and  im- 
plicit confidence  might  have  been  reposed,  which  the  plain- 
tiff at  least  might  for  valid  reasons,  be  unwilling  tor  epose  in 
a  different  and  subordinate  officer,  and  the  execution  of  the 
trust  by  a  different  person,  was  an  assumption  of  power,  not 
warranted  we  think  by  the  express  terms  of  the  contract. 

That  an  agent  has  no  power  to  delegate  his  authority  to 
another,  unless  expressly  authorised,  see  2  Kent's  Com.,  where 
be  says:  "an  agent  ordinarily,  and  without  express  authority, 
has  not  power  to  employ  a  sub-agent  to  do  the  business,  with- 
out the  knowledge  and  consent  of  his  principal.  The  maxim 
is,  that  delegates  non  potest  delegare,  and  the  agency,  is  gene- 
rally a  personal  trust  and  confidence,  which  cannot  be  delegat- 
ed ;  for  the  principal  employs  the  agent,  from  the  opinion  which 
he  has  of  his  personal  skill  and  integrity,  and  the  latter  has  no 
right  to  turn  his  principal  over  to  another,  of  whom  he  knows 
nothing." 

The  plaintiff  also  prayed  the  court  to  instruct  the  jury,  that  if 
they  believe  from  the  evidence,  that  said  admeasurement  of 
masonry  was  made  without  previous  notice  thereof  to  the 
plaintiff,  then  the  same  is  not  conclusive  upon  him  as  evidence 
in  this  cause.  This  prayer  we  think  was  properly  refused  by 
the  court,  because  in  performing  that  duty,  his  judgment  could 
not  have  been  influenced  or  enlightened  by  the  production  of 
evidence  on  the  part  of  the  plaintiff,  and  the  purposes  of  jus- 
tice did  not  require  that  the  plaintiff  should  have  been  present 
when  that  part  of  the  trust  confided  to  the  engineer  was  exe- 
cuted. 

The  plaintiff  further  prayed  the  court  to  instruct  the  jury, 
that  if  they  believed  from  the  evidence,  that  no  notice  was  given 
to  the  plaintiff  previous  to  the  said  estimate  of  the  water  ex- 
penses, so  that  he  might  have  an  opportunity  of  making  his 
representations  and  suggestions  to  the  said  engineer  Trimble) 
then  said  estimate  is  not  binding  and  conclusive  upon  him. 
In  rejecting  this  prayer,  we  think  the  court  below  erred.  If 
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notice  had  been  given  it  is  fair  to  presume,  that  evidence  might 
have  been  adduced  material  to  a  right  decision,  as  to  the  amount 
of  compensation  proper  to  be  allowed  to  the  plaintiff  for  his 
services  in  bailing  the  water  under  the  contract  made  by  him 
with  the  defendants.  The  amount  of  the  expenses  incurred  by 
him  in  performing  that  operation  it  was  reasonable  and  proper 
that  he  should  have  had  an  opportunity  of  submitting  to  the 
consideration  of  the  engineer,  together  with  such  remarks  and 
observations  as  he  might  have  thought  proper  to  make  upon 
the  subject.  Such  information,  although  not  binding  and  ob- 
ligatory upon  him  in  making  the  estimate,  might  at  least  have 
had  a  beneficial  tendency  in  guiding  his  judgment  to  a  fair, 
just  and  accurate  result.  In  coming  to  the  conclusion  we  are 
happy  to  find,  that  we  are  sustained  not  only  by  what  we  deem 
the  principles  of  right  and  justice,  but  by  the  authority  of  ad- 
judged cases  upon  similar  subjects.  In  the  case  of  awards, 
it  is  an  established  rule  that  notice  is  necessary  to  be  given  to 
the  parties,  so  that  they  may  have  an  opportunity  of  adducing 
their  proofs,  before  a  decision  is  made  upon  the  matters  sub- 
mitted, and  although  this  may  not  be  considered  a  case  of  that 
description,  yet  the  reason  of  the  rule  would  seem  to  be  not 
inapplicable.  That  notice  would  be  necessary  in  a  case  like 
the  present,  seems  to  have  been  the  opinion  of  the  court  in  6 
Cowen,  106.  In  that  case,  rent  was  due  from  a  tenant  to  his 
landlord,  and  it  was  agreed,  that  a  shearing  machine  should 
be  taken  in  part  payment  of  the  rent,  at  a  valuation  or  ap- 
praisement to  be  made  by  a  certain  individual  appointed  by 
the  parties;  the  appraisement  was  made  in  the  absence  of  the 
landlord,  and  without  notice  to  him,  and  the  court  say,  the 
appraisal  was  irregular,  and  not  conclusive  on  the  defend- 
ant. Both  parties  should  have  had  notice,  so  that  an  oppor- 
tunity might  be  afforded  to  submit  their  remarks  to  the  ap- 
praiser, and  adduce  proof  if  deemed  necessary.  The  plainest 
dictates  of  natural  justice  require,  that  no  man  should  be  con- 
demned unheard.  The  right  to  notice  was  implied  in  the 
agreement  to  submit,  and  for  want  of  notice  the  court  held 
the  appraisement  a  nullity.  In  5  Wend,  521,  this  decision  of 
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the  court  in  6  Cowen  is  adverted  to,  and  the  reasonableness 
and  propriety  of  the  necessity  of  notice  is  admitted  as  a  gen- 
eral rule,  sanctioned  both  by  reason  and  good  sense,  if  it  was 
to  be  considered  as  an  appraisement;  and  the  court  only  de- 
cide, that  the  rule  was  improperly  applied  in  that  case,  if  it 
was  to  be  considered  as  an  award,  which  they  thought  it  was 
not.  Speaking  of  the  propriety  of  notice,  the  court  say:  "in 
the  opinion  delivered  it  was  said,  (though  not  necessary  to  the 
decision  of  the  cause,)  that  the  appraisement  was  void  for 
want  of  notice  to  the  person  to  be  charged  with  it.  This  pro- 
position is  certainly  consonant  to  reason  and  good  sense,  and 
is  well  established  as  a  principle  of  equity ;  as  to  the  appraise- 
ment referred  to  in  Peters  vs.  Newkirk,  it  could  hardly  be 
dignified  with  the  name  of  an  award.  Even  if  it  should  be  so 
considered,  it  was  not  made  the  foundation  of  an  action.  It 
seems  to  us  however,  there  is  an  essential  difference  be- 
tween an  award  upon  matters  in  controversy  between  parties, 
and  a  bare  appraisement  of  a  chattel." 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  that 
if  they  believe  the  company  had  notice,  and  was  present  by 
its  own  proper  officers  at  the  time  when  the  admeasurement 
of  the  masonry,  and  the  estimate  of  the  water  expenses,  which 
have  been  offered  in  evidence  by  the  defendants,  were  made, 
and  that  it  was  the  duty  of  said  officer,  in  his  character  of 
agent  of  the  company,  to  protect  it  from  any  unjust  claim  or 
demand  made  against  it,  and  to  investigate  all  facts  having  a 
tendency  to  promote  the  interests  of  the  company  in  regard 
to  such  admeasurement  of  masonry,  and  estimate  of  water 
expenses,  and  if  the  j  ury  further  believe,  that  the  plaintiff  had  no 
notice  when  said  admeasurement  and  estimates  were  to  be  made, 
and  no  opportunity  of  appearing  before  the  person  appointed 
to  make  them,  to  speak  for  himself  and  make  such  sugges- 
tions, arguments  and  proofs  as  he  might  have  to  offer  in  his 
own  behalf,  then  said  admeasurement  and  estimate,  being  thus 
made  in  the  presence  of  the  company,  and  out  of  the  presence 
and  without  notice  to  the  plaintiff,  he  is  not  concluded  by  the 
same,  and  the  jury  are  at  liberty  to  allow  to  the  plaintiff  the 
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number  of  perches,  which  they  may  find  from  the  evidence 
were  contained  in  said  bridges,  and  also  the  true  value  of 
the  water  expenses.  We  think  the  court  below  committed 
no  error  in  rejecting  this  prayer,  because  it  insists  upon  notice, 
both  as  to  the  admeasurement  of  the  masonry,  and  the  estimate 
of  the  water  expenses,  and  requested  the  court  to  tell  the  jury, 
that  they  were  at  liberty,  upon  finding  the  facts  therein  stated 
to  be  true,  to  give  their  verdict  upon  other  evidence  than 
that  which  had  been  agreed  upon  by  the  parties,  without  any 
effort  being  made,  or  steps  taken  by  the  plaintiff,  to  procure 
the  kind  of  proof  which  had  been  agreed  upon  by  the  con- 
tracts; all  other  evidence  being  inadmissible  without  an  una- 
vailing effort  on  the  part  of  the  plaintiff  to  procure  the  stipu- 
lated proof. 

The  plaintiff  further  prayed  the  court  to  instruct  the  jury, 
that  if  they  believed  from  the  evidence,  that  the  said  estimate 
of  water  expenses  was  grossly  inadequate,  and  that  it  was 
made  under  a  gross  mistake  of  the  engineer,  of  the  actual 
value  of  the  water  bailing,  in  consequence  of  his  neglect  to 
employ  the  usual  and  proper  means  of  informing  himself  as 
to  said  value,  then  said  estimate  is  not  conclusive  upon  the 
plaintiff  in  this  action.  This  prayer  also  we  think  was  prop- 
erly rejected  by  the  court,  because  it  would  not  follow  from  the 
facts  stated,  that  the  estimate  would  not  be  binding,  unless 
in  making  it,  it  was  not  done  bona  fide,  and  that  was  a  fact 
which  ought  to  have  been  submitted  to  the  jury;  for  this  prin- 
ciple see  15  Wend.  90,  when  the  court  say,  that  a  valuation 
made  by  a  person  selected  by  the  parties  will  be  binding  and 
conclusive,  unless  made  in  bad  faith,  and  whether  so  made  or 
not,  was  a  fact  which  the  jury  alone  were  competent  to  find. 

We  think  however  that  there  was  error  in  the  modifications 
made  by  the  court  to  to  this  prayer,  when  they  say,  if  the  jury 
shall  find  from  the  evidence,  that  the  engineer  Mr.  Trimble, 
made  a  fair  and  bona  fide  estimate  of  the  amount  of  expense 
of  bailing  the  water  under  the  contract;  then  the  same  is  final 
and  conclusive  on  the  parties,  although  the  jury  should  be- 
lieve, that  he  formed  an  erroneous  estimate  of  the  real  expense 


78  CASES  IN  THE  COURT  OF  APPEALS 

Wilson  vs.  York  and  Maryland  Lino  Rail  Road  Company. — 1 839. 

of  said  bailing,  and  that  it  actually  cost  the  plaintiff  a  larger 
amount  than  is  stated  in  his  estimate;  we  think  the  court  erred 
in  the  instruction  contained  in  this  modification,  because  they 
say,  that  the  estimate  would  be  final  and  conclusive  if  made 
bonafide,  although  erroneous,  and  this  although  no  notice  was 
given  to  the  plaintiff  to  enable  him  to  be  present  when  it  was 
made,  which  notice  we  think  he  ought  to  have  had. 

The  plaintiff  further  prayed  the  opinion  of  the  court,  and 
their  instruction  to  the  jury,  that  if  they  believed  from  the  ev- 
idence, that  the  water  expenses  were  estimated  by  Trimble, 
upon  the  judgment  of  others,  or  that  he  had  not  an  opportunity 
of  exercising  his  own  upon  the  quantity  or  value  of  the  wrater 
expenses,  or  was  grossly  negligent  of  the  employment  of  the 
means  of  information  within  his  power,  to  ascertain  the  value 
of  said  water  expenses;  then  the  said  estimate  is  not  conclu- 
sive, but  the  jury  may  allow  for  the  same,  as  much  as  they 
were  worth.  For  the  reasons  already  given,  we  think  the 
court  were  right  in  rejecting  this  prayer,  because  the  plaintiff 
asks  the  court  to  leave  it  to  the  jury  to  make  the  estimate 
upon  other  evidence  than  that  stipulated  by  the  parties,  with- 
out his  shewing  that  the  proper  evidence  was  not  attainable, 
after  he  had  used  his  proper  and  reasonable  endeavors  to  pro- 
cure the  same  without  effect.  To  this  prayer  the  court  made 
the  same  modification  as  that  made  to  the  sixth,  which  we 
think  was  erroneous;  because  they  say  the  estimate  made  by 
Trimble,  would  be  binding  and  conclusive  upon  the  plaintiff, 
if  made  bonajide,  although  no  notice  had  been  given,  which 
for  the  reasons  already  stated,  we  think  he  ought  to  have  had 
before  the  estimate  was  made. 

The  defendants  then  prayed  the  court  to  instruct  the  jury, 
that  under  the  written  contracts  given  in  evidence  by  the 
plaintiff,  the  measurement  of  the  engineer  for  the  time  being, 
of  all  masonry  done  under  them  by  the  plaintiff  for  the  de- 
fendant, as  given  in  evidence  by  the  defendant,  is  in  the  ab- 
sence of  fraud  on  the  part  of  the  engineer,  or  on  the  part  of 
the  defendants,  final  and  conclusive.  Secondly,  that  under 
the  written  contracts  given  in  evidence  by  the  plaintiff,  the 
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estimate  of  the  engineer  of  the  defendants,  as  to  the  amount 
to  be  paid  by  the  defendants  to  the  plaintiff  for  bailing  of 
water,  as  given  in  evidence  by  the  defendants,  in  the  absence 
of  any  fraud  on  his  part,  or  on  the  part  of  the  said  company, 
is  final  and  conclusive,  as  to  the  amount  to  be  paid  by  the 
defendants  to  the  plaintiff  on  that  account. 

The  plaintiff  then  prayed  the  court  to  instruct  the  jury,  as 
a  modification  of  the  defendants'  second  prayer,  that  gross  neg- 
ligence on  the  part  of  Mr.  Trimble,  would  in  contemplation 
of  law,  amount  to  fraud,  or  want  of  bona  fides.  The  court 
granted  the  defendants  two  prayers,  and  refused  the  plaintiff's 
prayer  of  modification,  adding  a  qualification  thereto,  which 
is  as  follows,  to  wit:  "if  the  jury  should  think,  that  there 
was  gross  negligence  on  the  part  of  the  engineer,  in  making 
the  estimate  of  the  water  expenses  under  the  contracts,  it  is 
evidence  from  which  the  jury  may  infer,  that  he  did  not  act 
fairly  and  bona  fide  in  making  the  said  estimate." 

We  think  the  court  erred  in  granting  the  prayers  made  by 
the  defendants,  because  in  the  first,  the  measurement  of  the 
masonry  according  to  the  evidence,  was  not  made  by  Trimble, 
which  according  to  the  true  construction  of  the  contract  ought 
to  have  been  made  by  him,  and  yet  the  court  say,  that  in  the 
absence  of  fraud  the  same  would  be  final  and  conclusive;  and 
in  the  second  there  was  error,  because  the  court  say,  that 
in  the  absence  of  fraud,  the  estimate  of  the  water  expenses 
made  by  the  engineer,  would  be  final  and  conclusive,  although 
no  notice  was  given  to  the  plaintiff  before  the  same  was  made. 
But  we  think  the  court  were  right  in  rejecting  the  plaintiff's 
prayer  of  modification  of  the  defendant's  second  prayer,  and 
were  right  in  their  qualification  of  the  same,  because  we  do 
not  think,  that  gross  negligence  would  in  construction  of  law 
amount  to  fraud,  but  was  only  evidence  to  be  left  to  the  jury, 
from  which  they  might  infer  fraud,  or  the  want  of  bona  fides 
in  the  making  of  said  estimate. 

In  1  Liver  on  Prin.  and  Jlgent,  342,  a  case  is  referred  to, 
where  an  action  was  brought  against  the  defendant,  for  not 
insuring  according  to  orders,  and  L.  Mansfield,  in  delivering 
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the  opinion  of  the  court  said,  to  maintain  this  action,  the  de- 
fendant must  be  guilty  either  of  a  breach  of  orders,  gross  neg- 
ligence or  fraud,  treating  them  as  distinct  grounds  of  action, 
and  not  as  importing  in  point  of  law  the  same  thing.  We 
think  that  the  judgment  of  the  court  below  must  be  reversed, 
and  a  procedendo  ordered. 

JUDGMENT  REVERSED. 


DANIEL  WARFIELD  and  SAMUEL  MACTIER,  vs.  SUSANNA  E. 
WALTER. — December  1839. 

If  a  bill  of  sale  of  personal  property,  with  a  warranty  of  title,  recites  a  mort- 
gage of  the  same  property  previously  executed  by  the  grantor,  and  is  made 
subject  to  its  operation,  the  grantee  in  the  bill  of  sale  could  not  sustain 
an  action  for  a  breach  of  warranty,  upon  the  ground  of  a  paramount  title 
in  the  mortgagee,  and  therefore  in  an  action  by  the  grantee  in  the  bill  of 
sale  for  a  trespass  upon  the  property  conveyed,  the  grantor  may  be  called 
as  a  witness  for  the  plaintiff,  he  having  no  interest  in  the  result  of  the 
suit. 

In  an  action  of  trespass  for  taking  away,  and  depriving  the  plaintiff  of  the 
use  of  his  property,  it  is  competent  for  the  plaintiff  to  prove  the  value  of 
the  use,  during  the  period  he  was  deprived  of  the  possession. 

If  to  a  plea  of  property  in  an  action  of  replevin,  the  plaintiff  replies  prop- 
erty in  himself,  and  issue  is  joined  upon  the  replication  ;  the  onus  is  upon 
him,  and  he  must  support  his  replication  by  proof. 

The  plea  of  property  in  a  third  person,  does  not  involve  the  question  of 
such  person's  title,  having  no  other  effect  than  that  of  casting  upon  the 
plaintiff  the  onus  of  pleading  and  proving  property  in  himself,  and  there- 
fore in  an  action  of  trespass  upon  the  same  property,  brought  by  such 
third  person  against  the  parties  who  were  the  plaintiffs  in  the  replevin  in 
which  the  verdict  was  for  the  defendant,  the  record  of  the  replevin  is  not 
conclusive  evidence  of  the  plaintiff's  right  to  the  property. 

Trespass  on  the  case,  and  not  trespass  vi  et  ami's,  is  the  proper  reme- 
dy, when  an  injury  to  a  person  or  his  property,  is  occasioned  by  the  reg- 
ular process  of  a  court  of  competent  jurisdiction,  maliciously  sued  out. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  trespass  de  bonis  asportatis,  commen- 
ced at  January  term  1837,  by  the  appellee  against  the  appel- 
lants. The  declaration  was  for,  that  the  defendants  on  the 
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25th  July  1836,  took  and  carried  away  the  goods,  &c.  to  wit, 
&c.  whereby,  &c.  for  a  long  time,  to  wit,  for  the  space  of,  &c. 
the  plaintiff  was  deprived  of  the  profitable  use  thereof,  and 
other  wrongs  then  and  there  did.  The  defendants  pleaded 
not  guilty.  The  cause  was  tried  in  the  county  court  at  Sep- 
tember term  1838. 

FIRST  EXCEPTION. — At  the  trial,  the  plaintiff  to  support  the 
issue  on  her  part,  gave  in  evidence  to  the  jury,  a  bill  of  sale  from 
one  Hiram  C.  Walter  to  the  plaintiff,  which  had  been  duly  ac- 
knowledged and  recorded,  dated  May  16th  1835,  in  which  the 
grantortherein  named,  for  a  valuable  consideration,  conveyed  to 
the  plaintiff  a  variety  of  articles  of  personal  property.  This  bill 
of  sale,  which  contained  a  warranty  of  title,  recited  that  a 
mortgage  of  the  same  goods  had  been  executed  previously  by 
the  grantor  to  the  defendants,  to  whose  lien  for  the  money 
due  upon  the  mortgage,  the  operation  of  the  bill  of  sale  is 
expressly  made  subject. 

And  then  called  the  said  Hiram,  the  grantor  in  the  said  bill 
of  sale,  as  a  witness,  offering  to  prove  by  him,  the  taking  of 
the  property  mentioned  in  the  declaration,  and  the  amount  of 
injury  sustained  by  her.  The  defendants  objected  to  the  said 
Hiram,  being  sworn  as  a  witness  in  the  cause,  because  of  his 
liability  to  warrant,  and  defend  the  title  of  the  plaintiff,  under 
the  said  bill  of  sale.  The  court,  (ARCHER,  C.  J.,  and  PUR- 
VIANCE,  A.  J.,)  overruled  the  objection,  and  permitted  the  said 
Hiram  to  be  sworn  as  a  witness.  The  defendants  excepted. 

SECOND  EXCEPTION. — After  the  evidence  mentioned  in  the 
*ast  bill  of  exceptions  had  been  given,  the  plaintiff  gave  evi- 
dence by  Hiram  C.  Walter,  mentioned  therein,  of  the  value 
of  the  property  in  the  declaration  mentioned;  her  counsel  then 
proceeded  to  ask  the  said  Hiram,  as  to  the  value  of  the  use 
of  the  said  property,  in  the  interval  between  the  alleged  tres- 
pass, and  commencement  of  the  action,  to  which  question  the 
defendants  by  their  counsel  objected,  on  the  ground,  that  the 
whole  compensation  to  which  the  plaintiff  was  entitled  for  the 
property,  was  its  value,  and  not  the  value  of  its  use  also,  un- 
less it  could  be  shewn,  that  it  was  of  some  special  or  pecu- 
11  v.  11 
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liar  value  in  use  to  her,  or  that  she  sustained  some  special 
damage  for  the  want  of  it.  This  objection  the  court  over- 
ruled, and  permitted  the  question  to  be  asked.  The  defend- 
ants excepted. 

THIRD  EXCEPTION. — After  the  evidence  in  the  two  prece- 
ding bills  of  exceptions  had  been  given,  the  plaintiff  pro- 
ceeded to  give  in  evidence,  the  value  of  the  use  of  the  prop- 
erty in  the  declaration  mentioned,  during  the  interval  between 
the  alleged  trespass,  and  the  commencement  of  this  action. 
She  then,  in  order  to  prove  the  trespass,  gave  in  evidence  the 
following  record  of  the  proceedings  in  an  action  of  replevin, 
brought  by  the  defendants  against  John  Walter,  which  shewed 
that  an  action  of  replevin  was  commenced  on  the  25th  day  of 
July  1836,  by  the  said  .Daniel  Warfield  and  Samuel  Mactier , 
for  one  mill  wagon  and  its  appurtenances,  two  grey  and  two 
sorrel  horses,  and  a  grey  stallion,  declared  for  as  their  pro- 
perty and  detained  by  John  Walter.  The  property  was  reple- 
vied  and  delivered  to  the  plaintiffs  in  that  action  on  the  25th 
July  1836.  The  defendant  John  Walter,  pleaded  non  cepit; 
and  property  in  Susanna  E.  Walter.  The  plaintiff  joined  issue 
on  the  first  plea,  and  replied  property  in  themselves  to  the 
second  plea,  on  which  issue  was  joined.  The  jury  found  a 
verdict,  that  the  goods,  &c.,  were  not  taken  by  the  defend- 
ant, and  property  on  the  said  Susanna  E.  Walter  and  not 
in  the  plaintiffs.  On  this  judgment  was  rendered  on  the  15th 
June  1838,  against  the  plaintiffs,  and  that  John  Walter  have 
a  return  of  the  goods  and  chattels,  &c. 

The  plaintiff  then  called  John  Walter,  and  proved  by  him, 
that  the  property  taken  under  the  said  replevin,  was  the  same 
in  the  declaration  mentioned;  that  it  was  in  his  possession, 
as  the  agent  of  the  plaintiff,  when  it  was  replevied;  that  the 
now  plaintiff  was  notified  of  the  proceeding,  and  that  the  ac- 
tion was  defended  under  her  direction  and  at  her  expense, 
and  there  the  plaintiff  closed  her  proof. 

The  defendants  then  to  support  the  issue  on  their  part,  of- 
fered to  read  in  evidence  to  the  jury,  the  mortgage  referred 
to  in  the  first  exception,  dated  the  14th  of  July  1834,  execu- 
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ted  by  the  mortgagor  Hiram  C.  Waters,  to  secure  to  the  de- 
fendants, the  payment  of  the  sum  of  $570,  within  eighteen 
months  of  its  date. 

To  this  the  plaintiff  objected,  because  the  record  of  the  re- 
plevin case  above  stated,  was  conclusive  evidence  in  this  case, 
as  to  the  title  to  the  property,  and  offered  to  give  the  said  re- 
cord, and  the  testimony  of  John  Walter,  above  set  out  in  ev- 
idence to  the  jury  as  conclusive  of  the  question  of  property, 
to  which  the  defendants  counsel  objected,  because  the  said  now 
plaintiff  was  not  a  party  to  the  record  in  the  action  of  the 
replevin,  and  because  the  issues  in  the  two  cases  were  differ- 
ent, but  the  court  (ARCHER,  C.  J.,  and  PURVIANCE,  A.  J.,) 
decided,  that  the  now  plaintiff  was  substantially  a  party  to 
the  record  in  the  action  of  replevin,  and  that  the  issues  were 
substantially  the  same,  and  refused  to  permit  the  defendants 
to  read  to  the  jury,  the  said  mortgage,  and  permitted  the  plain- 
tiff to  give  his  said  evidence  to  the  jury,  as  conclusive  upon 
the  question  of  property,  if  the  jury  believe  the  facts  afore- 
said. The  defendants  excepted. 

FOURTH  EXCEPTION. — All  the  evidence  mentioned  in  the 
three  preceding  bills  of  exceptions  having  been  given,  the  de- 
fendants moved  the  court  to  direct  the  jury,  that  the  plaintiff 
was  not  entitled  to  recover. 

1st.  Because  the  record  in  the  action  of  replevin  shews, 
that  the  now  plaintiff  obtained  in  that  action,  the  property 
which  is  the  subject  of  this  action,  or  its  equivalent. 

2nd.  Because  an  action  of  trespass  will  not  lie,  for  taking 
goods  under  a  replevin  regularly  issued,  provided,  the  goods 
are  those  designed  to  be  replevied,  and  they  are  taken  from  the 
custody  of  the  party  against  whom  the  writ  is  directed,  un- 
less they  are  shewn  to  be  the  property  of  some  other  person, 
and  because  by  the  evidence  in  this  case,  and  the  decision  of 
this  court  thereon,  Susanna  Walter  and  John  Walter  are  iden- 
tified. 

This  motion  the  court  overruled,  and  the  defendants  ex- 
cepted. 

The  verdict  and  judgment  being  in  favor  of  the  plaintiff 
below,  the  defendants  brought  this  appeal. 
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The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  R.  JOHNSON  for  the  appellants,  and 

By  NELSON  and  DAVID  STEWART  for  the  appellees. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court. 

We  think  the  court  below  were  right  in  the  opinions  given 
by  them  in  the  first  and  second  exceptions ;  but  that  they 
erred  in  those  expressed  in  the  third  and  fourth. 

In  the  first  exception,  Hiram  C.  Walter  was  offered  as  a 
witness  by  the  plaintiff,  to  prove  the  taking  of  the  property 
mentioned  in  the  declaration,  and  the  amount  of  injury  sus- 
tained by  her;  but  the  defendants  objected  to  his  being  sworn 
as  a  witness  in  the  cause,  because  of  his  liability  to  warrant 
and  defend  the  title  of  the  plaintiff  under  the  said  bill  of  sale. 
This  objection  was  overruled  by  the  court,  and  the  witness  was 
permitted  to  be  sworn.  In  this  opinion  we  can  perceive  no 
error.  The  bill  of  sale  to  the  plaintiff,  recognizes  the  mort- 
gage made  by  the  witness  to  the  defendants,  and  was  to  be 
taken  subject  to  it.  The  plaintiff  therefore  could  not  sustain 
an  action  for  a  breach  of  warranty,  upon  the  ground  of  a  par- 
amount title  in  the  defendants;  because  the  recital  of  the  mort- 
gage in  the  bill  of  sale,  and  the  acceptance  of  the  title  bj  the 
plaintiff,  subject  to  its  operation,  necessarily  excepted  the  title 
of  the  defendants  under  the  mortgage,  from  the  effect  and  op- 
eration of  such  warranty.  The  witness  therefore  had  no  in- 
terest in  the  result  of  the  suit,  and  the  court  rightfully  decided 
that  he  was  competent  to  testify  in  the  action. 

Tb^e  court  we  think  were  also  right  in  the  opinion  given  by 
them  in  the  second  exception.  The  fact  which  the  witness 
was  called  to  prove,  was  the  very  gravamen  or,  ground  of  the 
plaintiff's  action,  and  the  objection  made  by  the  defendant's 
counsel  to  the  propounding  of  the  question,  would,  we  think, 
have  been  waived,  if  the  cause  of  action,  as  stated  in  the  de- 
claration, had  been  carefully  adverted  to.  The  pleadings  show 
that  the  suit  was  not  brought  to  recover  the  entire  value  of  the 
property,  but  damages  for  the  temporary  loss  of  the  use  of  it. 
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The  testimony  which  the  plaintiff  offered  to  give  by  the  witness, 
was  therefore  properly  received  by  the  court,  as  it  went  to 
prove  the  value  of  the  use  of  the  property,  during  the  interval 
of  time  which  had  elapsed  between  the  taking  of  it  by  the  de- 
fendants, and  the  commencement  of  the  action;  the  loss  of 
which  use  by  the  plaintiff,  being  the  injury  of  which  she  com- 
plained, and  to  recover  damages  for  which  her  action  had  been 
instituted. 

We  think  the  court  below  erred  in  the  opinion  delivered  by 
them  in  the  third  exception,  as  to  the  binding  and  conclusive 
effect  of  the  judgment  in  the  replevin  suit,  in  support  of  the 
plaintiff's  title  in  this  action  to  the  goods  embraced  in  that  suit. 
In  support  of  this  position,  see  Cullum  vs.  Bevan,  6  Harr.  Sf 
John.  469,  where  the  court  say — "no  principle  in  the  law 
seems  more  universal  or  better  established,  than  that  the  onus 
probandi  rests  on  the  party  who  maintains  the  affirmative  side 
of  the  issue.  On  what  then  is  the  issue  joined  in  this  case? 
It  is  not  on  the  defendants'  plea  of  property,  but  upon  the  re- 
plication filed  by  the  plaintiff,  asserting  the  right  of  property  to 
be  in  himself,  and  tendering  an  issue  on  that  point.  He  must 
therefore  support  his  allegation  by  proof.  It  was  therefore  the 
plaintiff's  title  to  the  property  in  dispute  which  was  put  in  is- 
sue by  the  pleadings;  and  upon  which  the  jury  had  to  decide 
by  their  verdict,  and  not  the  title  of  Susanna  E.  Walter,  the 
pleading  of  property  in  whom  by  the  defendant,  only  having 
had  the  effect  of  casting  upon  the  plaintiff  the  onus  of  pleading 
and  proving  the  property  in  himself,  and  not  involving  within 
the  issue  any  trial  of  a  title  to  the  property  in  her,  which  could 
give  to  the  verdict  of  the  jury  in  that  action  a  conclusive  effect 
in  establishing  such  title. 

We  think  also  that  the  court  erred  in  refusing  to  permit  the 
defendants  to  read  to  the  jury  the  mortgage  from  Hiram  C. 
Walter  to  them,  which  was  prior  in  point  of  time  to  the  bill  of 
sale  to  the  plaintiff,  and  which  bill  of  sale  was  taken  by  the 
plaintiff  subject  to  its  operation. 

We  do  not  concur  with  the  court  below,  in  the  opinion 
given  by  them,  in  ihe  fourth  and  last  exception.  In  suing  in 
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trespass,  we  think  that  the  plaintiff  below  clearly  misconceived 
her  remedy;  and  that  to  redress  the  injury  of  which  she  com- 
plained, trespass  on  the  case,  and  not  trespass  vi  et  armis,  was 
the  proper  action.  The  goods  were  taken  under  legal  process, 
specifically  describing  them,  out  of  the  possession  of  the  de- 
fendant, against  whom  the  process  issued;  and  in  such  case 
the  law  is  clear,  that  case,  and  not  trespass,  is  the  proper  re- 
medy. 2  Saun.  Plea.  Sf  Evid.  651,  declares — "whenever  an 
injury  to  a  person,  or  his  property,  is  occasioned  by  regular 
process  of  a  court  of  competent  jurisdictiction,  maliciously 
adopted,  the  remedy  is  by  an  action  on  the  case,  and  trespass 
does  not  lie."  In  support  of  this  principle  Sounders  refers  to 
3  Term  Rep.  185,  where  Lord  Kenyan  says — "If  a  party  be 
arrested  without  any  cause  of  action,  he  has  his  remedy  by  an 
action  on  the  case  for  maliciously  holding  him  to  bail.  But  it 
is  incomprehensible  to  say,  that  a  person  shall  be  considered 
as  a  trespasser,  who  acts  under  the  process  of  the  court." 
The  same  doctrine  may  be  found  in  2  Saun.  P.  fy  E.  515, 
where  he  says,  "trespass  is  the  only  remedy  for  an  illegal  im- 
prisonment when  not  done  under  color  of  legal  process."  "If 
the  imprisonment  took  place  under  color  of  a  legal  proceeding, 
the  plaintiff's  only  remedy  is  by  an  action  on  the  case  for  the 
malice,  if  indeed  there  was  malice." 

The  action  being  misconceived,  the  only  question  remaining 
to  be  considered  is  the  right  of  the  defendant  to  make  the  ob- 
jection under  the  pleadings  in  this  case,  and  that  he  had  such 
right  is,  we  think,  clear,  both  upon  principle  and  authority. 
Gould  in  his  treatise  on  the  principles  of  pleading  in  civil  ac- 
tions, 289,  says — "That  the  action  is  misconceived  is  pleada- 
ble  in  abatement.  As  if  assumpsit  is  brought  where  ac- 
count is  the  only  proper  remedy;  or  trespass  where  case  is 
the  proper  action.  But  a  plea  in  abatement  for  this  cause  is 
unnecessary  and  unusual;  for  if  the  mistake  appears  upon 
the  face  of  the  declaration,  it  is  fatal  on  demurrer;  and  if  not, 
advantage  may  be  taken  of  it  under  the  general  issue."  Up- 
on the  whole,  we  are  of  opinion  that  there  is  error  in  the 
judgment  in  the  court  below,  and  that  the  same  must  be  re- 
versed. JUDGMENT  REVERSED. 
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HENRY  DORSEY  or  EDWARD,  vs.  B.  GILBERT  AND  OTHERS. 
December  1839. 

It  was  an  undoubted  power  of  the  Court  of  Chancery  before  any  of  our 
Legislative  acts,  authorising  the  sale  of  infants  estates,  to  convert  the  real 
estate  of  infants  into  money,  and  many  cases  can  be  found  where  guar- 
dians under  particular  circumstances,  have  been  authorised  to  make  this 
conversion. 

The  Legislature  may  authorise  the  sale  of  the  real  estate  of  a  minor,  when, 
in  the  judgment  of  the  Court  of  Chancery,  the  interest  of  such  minor 
will  be  promoted  by  the  sale. 

And  a  law  authorising  the  Chancellor  to  confirm  a  sale,  of  the  real  estate  of 
minors,  made  by  a  trustee  appointed  by  the  court,  to  sell  the  interests  of 
other  parties  ;  provided  the  Chancellor  is  satisfied,  upon  the  answers  of  the 
infants  taken  in  the  usual  way,  and  upon  proof,  that  the  sale  was  fairly 
made,  and  advantageous  to  them,  is  constitutional. 

Nor  is  it  any  objection,  that  the  petition  for  the  confirmation  of  the  sale, 
is  filed  by  the  purchaser  at  the  trustee's  sale. 

APPEAL  from  the  Court  of  Chancery. 

On  the  14th  day  of  March  1839,  Henry  Dorsey  of  Edward, 
filed  his  petition  in  the  Court  of  Chancery  alleging,  that  he 
purchased  of  Otho  Scott,  esquire,  trustee,  certain  lands  in  Har-> 
Jord  county,  ordered  to  be  sold  by  said  trustee,  by  a  decree  of 
said  court,  passed  in  a  cause  in  which  Joseph  Jishton  and 
others  were  complainants,  and  Henry  G.  Me  Comas  and  others 
defendants;  to  the  proceedings  in  which  cause,  reference  is 
hereby  made.  That  at  the  time  of  said  sale,  it  was  known, 
that  the  defendants  in  the  above  cause,  were  entitled  in  right 
of  their  mother,  to  one  undivided  fifth  part  of  said  lands,  and 
your  petitioner  was  assured  by  the  trustee,  that  the  title  of  this 
undivided  interest  should  be  passed  to  your  petitioner,  and  if 
this  were  not  done,  the  bid  of  your  petitioner  should  not  be 
considered  as  binding  and  obligatory;  that  by  an  act  of  the 
General  Assembly  herewith  exhibited,  it  was  enacted  that  on 
the  petition  of  the  purchaser,  the  Chancellor  should  have  full 
power  to  decree  a  conveyance  of  this  undivided  interest  in 
said  land,  on  being  satisfied  that  the  sale  as  made  and  report- 
ed was  for  the  advantage  of  the  defendants  aforesaid.  The 
petition  then  set  forth,  that  the  sale  was  highly  advantageous 
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to  the  defendants,  and  prayed  the  court  to  order  a  commission 
to  assign  a  guardian  to  answer  for  the  infant  defendants,  Henry 
G.  Me  Comas  and  others;  and  that  Bennett  Gilbert  and  wife, 
might  answer  in  their  own  behalf;  and  that  the  court,  if  sat- 
isfied on  proof  shewn,  that  the  sale  as  made,  was  beneficial 
to  said  defendants,  that  a  conveyance  of  their  interest,  in  right 
of  their  mother  to  said  lands,  be  decreed,  and  that  Otho  Scott, 
trustee  as  aforesaid,  be  authorised  to  convey  to  your  petitioner 
all  the  right  and  estate  whatsoever  of  said  defendants,  in  and  to 
said  lands. 

The  act  of  Assembly  referred  to  in  the  petition,  was  as 
follows — 

"An  Act  to  confirm  the  sale  of  the  lands  of  the  heirs  of  Pres- 
ton Me  Comas." 

SECTION  1.  Be  it  enacted  by  the  General  Assembly  of  Ma- 
ryland, That  the  Chancellor  confirm  the  sale  made  of  the 
lands  of  Preston  McComas  deceased,  under  a  decree  of  the 
Chancellor,  by  Otho  Scott,  trustee,  and  that  he  be  authorised 
and  required  to  order  and  direct  the  said  trustee,  to  convey  to 
the  purchaser  at  said  sale,  all  the  undivided  interest  and  estate, 
to  which  the  defendants  in  said  decree,  are  entitled  in  said 
lands,  in  right  of  their  deceased  mother;  and  that  the  Chan- 
cellor have  the  power  to  order  the  conveyance  of  the  undi- 
vided interest  and  estate  aforesaid  of  said  defendants,  to  the 
same  extent,  that  he  has  the  power  of  decreeing  the  sale  of 
lands  held  jointly  by  infants  and  persons  of  full  age;  and  be- 
fore the  Chancellor  proceeds  to  order  a  conveyance  as  aforesaid, 
he  may  on  petition  of  the  purchaser,  direct  the  answer  of  the 
defendants  aforesaid  to  be  taken,  as  the  answers  of  infants 
are  taken  to  bills  in  Chancery,  and  may  order  affidavits  to  be 
taken  of  the  fairness  of  the  sale,  and  the  advantage  of  such 
sale  to  said  defendants. 

2.  "And  be  it  enacted,  that  the  Chancellor  shall  award  to 
said  defendants  in  right  of  their  mother,  such  portions  of  the 
purchase  money,  as  is  equal  to  the  undivided  interest  in  said 
lands,  to  which  they  are  entitled  as  heirs  of  their  mother." 

On  the  18th  March  1839,  the  Chancellor  (BLAND,)  passed 
the  following  order — 
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"I  hold,  that  it  is  not  within  the  constitutional  competency 
of  the  General  Assembly,  to  authorise  the  sale  of  the  real  es- 
tate of  infants  for  any  purpose,  but  to  pay  debts,  to  which  said 
€state  may  be  liable,  or  to  maintain  or  educate  such  infants, 
or  to  effect  a  division  where  such  infants  hold  as  joint  tenants, 
or  tenants  in  common  with  adults;  nor  can  the  General  Assem- 
bly constitutionally  divest  an  infant  of  his  real  estate,  which 
had  been  illegally,  and  without  authority  sold  by  a  trustee, 
agent  or  factor,  appointed  by  a  decree  to  make  sale  of  real  es- 
tate, for  the  purpose  of  paying  the  debts  of  a  deceased  person, 
to  whom  such  real  estate  confessedly  did  not  belong,  nor  can 
the  General  Assembly  constitutionally  authorise  any  one,  who 
can  only  show  himself  to  have  been  a  purchaser  from  a  trustee, 
at  a  sale  so  illegally  made,  to  come  into  a  court  of  justice,  in 
order  to  have  such  an  unauthorised  sale  confirmed,  or  to  draw 
in  question  the  right  of  such  infant,  in  any  way,  or  for  any 
purpose  whatever;  therefore  it  is  ordered,  that  the  said  peti- 
tion of  Henry  Dorsey,  be  and  the  same  is  hereby  dismissed 
with  costs,  to  be  taxed  by  the  Register." 

From  this  order  the  petitioner  appealed  to  this  court,  where 
it  was  agreed,  that  the  record  and  papers  in  the  case  of  Joseph 
Jlshton  and  others,  vs.  Henry  McComas  and  others,  in  Chan- 
cery, be  read  and  submitted  as  a  part  of  the  evidence  on  the 
appeal. 

The  cause  was  submitted  to  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  W.  SCHLEY  for  the  appellants,  and 
O.  SCOTT  for  the  appellees. 

ARCHER,  J.,  delivered  the  opinion  of  this  court. 

It  appears  from  the  proceedings  in  this  cause,  that  Joseph 
Jlshton  and  others,  filed  a  bill  in  the  Court  of  Chancery,  against 
the  minor  children  of  Preston  McComas,  alleging  themselves 
to  be  his  creditors,  and  that  he  had  died,  not  leaving  a  suffi- 
ciency of  assets  to  pay  his  debts.  A  decree  was  accordingly 
passed,  and  Henry  Dorsey  became  the  purchaser.  The  trus- 
tee in  his  report  of  the  sale,  discloses  the  fact  to  the  Chancel- 
12  v.  11 
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lor,  that  the  infant  children  of  Preston  Me  Comas,  in  right  of 
their  mother,  were  entitled  to  one-fifth  of  the  lands  sold  under 
the  decree,  and  suggests  the  propriety  of  awarding  to  the  in- 
fants, as  the  sale  was  advantageous  to  them,  one-fifth  of  the 
purchase  money.  A  special  act  of  the  Legislature  was  then 
passed,  providing  for  the  confirmation  of  the  sale,  and  for  the 
conveyance  of  the  undivided  interest  and  estate  of  the  mi- 
nors, to  the  purchaser;  but  before  a  conveyance  is  ordered, 
provision  is  made,  that  upon  application  of  the  purchaser,  the 
Chancellor  may  direct  the  answers  of  the  infants  to  be  taken 
according  to  the  customary  mode  in  Chancery,  and  may  order 
proof  to  be  taken  of  the  fairness  of  the  sale,  and  of  the  ad- 
vantage of  such  sale  to  the  infants.  The  act  further  provides, 
that  the  Chancellor  shall  award  to  the  defendants  in  the  suit, 
in  right  of  their  mother,  such  portions  of  the  purchase  money 
as  they  are  entitled  to  as  heirs  of  their  mother. 

In  pursuance  of  the  act  of  Assembly,  Henry  Dorsey,  the 
purchaser,  petitioned  the  Chancellor  to  confirm  the  sale,  upon 
a  compliance  with  the  requisitions  of  the  act  being  had,  in 
pursuance  of  his  orders  to  be  passed  for  that  purpose.  The 
Chancellor  dismissed  this  petition,  upon  the  ground,  that  the 
special  act  of  Assembly  above  referred  to,  was  unconstitu- 
tional. 

It  was  an  undoubted  power  of  the  Court  of  Chancery,  be- 
fore any  of  our  Legislative  acts,  authorising  the  sale  of  infants 
estates,  to  convert  the  real  estate  of  an  infant  into  money;  and 
many  cases  may  be  found,  where  the  guardians  of  infants, 
under  particular  circumstances,  have  been  authorised  to  make 
this  conversion,  2  Story's  Eq.  585,  586,  587.  The  Court  of 
Chancery  in  the  exercise  of  this  jurisdiction,  acted  under  a 
delegated  authority  from  the  King,  who  as  parens  patrice  had 
jurisdiction  over  the  persons  and  estates  of  infants. 

The  legislation  of  this  State,  in  relation  to  the  sale  of  in- 
fants estates,  is  but  a  modification  and  enlargement  of  an  ac- 
knowledged power.  In  this  exercise  of  power  by  the  Legis- 
lature, it  has  not  in  our  judgment,  transcended  any  limitation 
of  the  constitution.  The  property  of  the  infant  is  not  in  any 
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manner  impaired  or  lessened,  but  a  change  in  its  character  alone 
effected,  and  that  for  his  benefit;  and  as  he  is  incapable  of 
acting  for  himself,  the  State  has  properly  confided  a  power  for 
the  purpose,  which  if  exercised  in  conformity  with  the  spirit 
of  the  power  imparted,  must  prove  salutary. 

If  this  be  the  character  of  the  laws  authorising  the  sale  of 
infant's  estates,  on  the  petition  of  a  guardian,  or  prochein  amni, 
in  cases  where  such  sale  would  be  advantageous  to  the  infant, 
it  would  be  difficult  to  sustain  an  objection  to  the  act  of  As- 
sembly under  which  the  petition  now  under  consideration, 
has  been  framed.  According  to  the  just  construction  of  this  act, 
no  power  was  conferred  on  the  Chancellor  to  confirm  the  sale, 
until  he  should  receive  the  answers  of  the  infants,  and  be  sat- 
isfied by  proof,  (the  character  of  which  is  pointed  out  by  the 
act,)  of  the  fairness  of  the  sale,  and  that  it  was  advantageous 
to  the  infants;  thereby  furnishing  the  infants  with  substanti- 
ally the  same  safeguards,  as  are  provided  by  the  act  of  1816, 
ch.  154.  If  the  sale  should  be  established  to  be  one,  bene- 
ficial to  the  infants,  their  interests  would  be  advanced  by  its 
confirmation;  and  a  power  thus  conferred,  and  attended  with 
such  results,  is  a  power  rightfully  delegated  by  the  State.  That 
the  sale  had  taken  place  without  authority,  under  the  bill  filed 
by  the  creditors  of  McComas,  which  is  now  sought  to  be  con- 
firmed, as  to  the  constitutional  question,  cannot  produce  a  dif- 
ferent result,  for  it  would  make  iio  difference,  whether  the  ob- 
ject of  the  Legislature  were  to  order  a  sale  for  the  benefit  of 
the  infants,  or  to  confirm  one  made  without  authority,  if  such 
confirmation  was  beneficial. 

Nor  do  we  think  the  character  of  the  petitioner,  can  change 
the  character  of  the  question.  He  is  a  purchaser,  and  not  a 
guardian,  and  although  he  might  have  interests  adverse  to 
the  infants,  the  rights  of  the  latter  are  protected  by  the  judg- 
ment, which  the  Chancellor  shall  pronounce  on  the  question 
of  advantage  or  disadvantage  to  his  interests,  when  the  proof 
shall  be  exhibited  to  him. 

DECREE  REVERSED  AND  CAUSE  REMANDED  FOR 

FURTHER  PROCEEDINGS. 
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GEORGE  T.  DUNBAR,  SPECIAL  BAIL  or  J.  AND  W.  DUNBAR, 
vs.  THOMAS  CONWAY,  SURVIVOR  OF  WILLIAM  DRURY. — 
December  1839. 

Under  the  act  of  1828,  ch.  161,  it  is  the  privilege  of  bail  in  Baltimore  County 
Court,  to  surrender  his  principal,  in  his  own  discharge,  at  any  time  during 
the  term,  at  which  the  fiat  is  finally  entered ;  and  this  privilege  extend* 
to  an  adjourned  term,  although  such  term  is  held  on  the  day  at  which  the 
succeeding  term  is  to  commence . 

A  legitimate  rule  of  court,  prescribes  a  law  to  the  court  itself,  to  which  it  is 
required  to  conform  ;  and  any  error  of  opinion,  in  respect  either  to  its  legal 
effect,  or  to  its  application  to  a  particular  case,  will  entitle  the  party  in- 
jured to  redress  by  appeal,  provided  the  decision  is  final,  and  there  is  no 
other  objection  to  the  appeal. 

APPEAL  from  Baltimore  County  Court. 

On  the  12th  October  1837,  the  appellee  sued  out  a  writ  of 
scire  facias,  reciting,  that  at  a  county  court  at,  &c.,  on  1st  Sep- 
tember 1836,  the  appellant  became  bail,  and  pledge,  &c.,  for 
/.  and  W.  Dunbar,  and  that  judgment  was  rendered  against 
them  on  the  2nd  January  1837,  &c.  At  the  return  term  of  this 
writ,  January  1838,  the  appellant  appeared,  and  pleaded  nul 
tiel  record.  The  appellee  replied  there  was  such  a  record,  on 
which  issue  was  joined.  The  cause  was  then  continued  until 
May  term  1838,  when  the  appellant  withdrew  his  plea,  and  con- 
fessed judgment,  and  a  fiat  was  ordered  by  the  court  2nd  May 
1838.  At  the  following  September  term  1838,  the  appellant 
moved  to  be  exonerated  from  his  bail,  the  principal  defendants 
being  here  in  court,  and  the  bail  tendering  costs. 

The  plaintiff  admitted  the  facts,  and  annexed  to  his  admis- 
sion the  following  statement : 

"In  this  case,  a  scire  facias  was  issued  against  the  bail  to 
"last  January  term,  and  at  May  term  a  fiat  was  obtained,  and 
"the  plaintiffs  counsel  contends,  that  the  principal  can  only 
"  be  surrendered  in  discharge  of  bail  during  the  actual  sittings 
"of  the  court  at  the  May  term." 

The  county  court  overruled  the  motion  for  an  exoneretur. 

The  defendant  Dunbar,  then  filed  his  exceptions  to  the  over- 
ruling of  his  motion,  and  the  following  statement: 
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"The  facts  of  the  above  cause  are  as  follows:  That  a  suit 
was  brought  by  the  plaintiff,  against  the  defendants  James  and 
William  Dunbar,  to  September  term  1836,  at  which  term  the 
said  George  T.  Dunbar  came  into  court,  and  became  the  spe- 
cial bail  of  said  defendants  in  said  suit;  that  at  January  1837, 
of  said  court,  the  plaintiff  obtained  judgment  in  said  suit  against 
the  said  /.  and  W.  Dunbar,  for  $625.36;  that  in  June  1837, 
a  ca.  sa.  was  issued  on  said  judgment,  returnable  to  September 
term,  which  at  said  term  was  returned  by  the  sheriff,  nonsunt. 
The  plaintiff  then  issued  a  scire  facias  against  the  said  George 
T.  Dunbar}  the  special  bail,  returnable  to  January  term  1838, 
which  was  at  said  term  returned,  made  known,  and  an  appear- 
ance entered  for  the  special  bail,  and  at  May  term  1838,  a  fiat 
nisi  was  entered  on  said  scire  facias.  That  Baltimore  county 
court  at  said  term,  adjourned  on  the  7th  day  of  July;  that  on 
the  first  day  of  September,  and  before  the  said  court,  for  the 
said  term,  was  called  after  the  calling  of  the  May  term,  and 
when  counsel  were  called  upon  to  know  if  they  had  entries  to 
make  as  of  the  May  term,  the  counsel  of  the  special  bail 
brought  the  principals  into  court,  and  offered  to  surrender  the 
principals  in  discharge  of  the  bail,  and  moved  to  have  the  bail 
discharged,  tendering  the  costs,  to  which  motion  the  plain- 
tiff's counsel  objected,  on  the  ground,  that  the  offer  and  motion 
came  too  late." 

It  is  agreed,  that  the  following  is  a  rule  of  Baltimore  county 
court,  regulating  the  practice  of  the  city  business. 

4th.  "The  principal  may  be  surrendered  in  discharge  of 
his  special  bail,  upon  payment  of  costs,  at  any  time  during 
the  term  at  which  a  Jiat  shall  be  finally  entered,  and  whenever 
a  scire  facias  is  returned  scire  fad,  or  a  second  scire  facias  is 
returned  nihil,  there  shall  be  a  fiat,  unless  the  defendant  in 
such  scire  facias  shall  appear  in  person  or  by  attorney  during 
that  term." 

But  the  court  (ABCHER,  C.  J.,  and  PURVIANCE,  A.  J.,) 
being  of  opinion,  that  the  uniform  practice  under  said  rule  has 
been,  that  the  bail  may  be  discharged  by  surrender  of  his 
principal  upon  payment  of  costs,  at  any  time  during  the  sit- 
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ting  of  the  court,  to  which  the  scire  facias  against  the  bail  is 
returnable,  and  before  the  jury  is  discharged,  and  that  the  pri- 
vilege was  not  considered  as  extending  to  an  adjourned  court, 
or  to  the  day  to  which  the  term  should  be  adjourned  over,  it 
being  the  constant  practice,  to  adjourn  the  term  over  to  the 
morning  of  the  court  in  course,  after  the  business  of  the  term 
is  finished — determined,  that  it  was  too  late  to  offer  to  sur- 
render said  principal. 

The  defendant  excepted,  and  brought  the  cause  to  this  court 
by  appeal. 

The  appeal  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
DORSET,  CHAMBERS,  and  SPENCE,  J. 

By  GLENN  and  McMAHON  for  the  appellants,  and 
By  W.  F.  GILES  for  the  appellee. 

CHAMBERS,  J.,  delivered  the  opinion  of  this  court. 

Prior  to  the  act  of  1828,  ch.  161,  the  time  at  which  a  sur- 
render of  the  principal  could  be  made,  so  as  to  discharge  the 
bail,  was  regulated  by  the  rules  of  court  in  Baltimore,  as  it 
still  is  in  the  other  county  courts  of  the  State.  By  the  rule 
of  the  Baltimore  court,  the  bail  could  only  claim  this  privi- 
lege, at  any  time  before  the  discharge  of  the  jury  at  the  term 
when  thesa'.yb.  was  returned  scire  faci,  or  the  second  sci.fa. 
returned  nihil.  Whatever  might  be  the  duration  of  the  term, 
he  could  not  surrender  the  principal  after  that  period.  Not 
because  by  the  rule  the  term  was  considered  as  then  at  an  end ; 
but  because  the  rule  had  selected  this,  as  the  proper  period  of 
the  term,  at  which  to  limit  the  privilege. 

In  some  of  the  courts,  the  first  four  days  of  the  term  was 
the  limit.  In  others,  the  privilege  extended  during  the  con- 
tinuous session,  but  not  to  an  adjourned  session  of  the  same 
term,  and  in  others  not  at  such  adjourned  session,  without  the 
particular  and  special  order  of  the  court,  after  hearing  the  facts. 

The  law  of  1828,  was  designed  chiefly  to  expedite  suits, 
and  enable  claimants  to  obtain  more  speedily,  judgmentsagainst 
debtors.  The  result  of  the  practice  which  it  introduced,  was 
to  enable  a  plaintiff  to  obtain  his  judgment;  sue  out  his  capias 
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ad  satisfaciendum,  and  obtain  a  return  to  his  scire facias,  against 
the  bail,  in  five  months,  whereas  by  the  former  practice,  it  re- 
quired two  years.  By  the  10th  section  of  the  act,  it  is  pro- 
vided, that  the  bail  shall  have  the  privilege  of  surrendering 
the  principal  during  the  term  at  which  ihefiat  may  be  entered ; 
the  rule  of  the  Baltimore  county  court  regulating  city  practice 
has  been  altered,  and  made  strictly  to  conform  to  this  act;  and 
now  allows  the  surrender  "at  any  time  during  the  term  at  which 
a  fiat  shall  be  finally  entered."  That  the  act  of  Assembly 
designed  to  extend  the  time  for  the  advantage  of  the  bail 
seems  clear,  from  the,  provision  which  authorises  the  surren- 
der at  any  time  before  a  fiat  entered,  or  even  during  the  term 
after  a  fiat;  whereas  before  the  act,  upon  the  return  of  the  first 
writ,  it  being  regularly  served  on  the  bail,  if  he  appeared  to 
the  scire  facias,  he  could  claim  no  such  privilege  after  the  ex- 
piration of  the  period  limited  by  the  rules  of  court,  although 
the  judgment  of  fiat  would  not  regularly  be  entered  for  two 
terms  thereafter.  So  that  in  virtue  of  the  act,  the  bail  has 
in  this  particular  predicament  of  his  case,  two  terms  beyond 
the  period  before  allowed  him,  within  which  to  produce  his 
principal.  The  act  of  Assembly,  and  the  rule  of  court,  hav- 
ing each  allowed  the  bail  to  bring  in  the  principal  at  any  time 
during  the  term,  "it  would  seem  only  to  be  necessary  to  decide 
what  is  the  term,"  and  when  does  it  end?  It  is  not  denied, 
nor  indeed  can  it  be,  that  for  other  purposes  the  term,  e.  g.  the 
May  term,  continues  until  it  is  adjourned  sine  die.  The  adjourn- 
ment of  the  court,  de  die  in  diem,  no  more  makes  the  session 
appropriately  the  same  term,  than  the  adjournment  for  two 
days,  for  a  week,  or  a  month.  The  term  may  last  until  the 
next  (e.  g.  the  September  term]  commences,  after  which  the 
court,  if  held,  must  be  held  as  of  the  September  term,  because 
the  act  of  Assembly  so  demands.  Hence  the  necessity  of  the 
particular  provisions  in  this  act,  that  if  a  particular  cause  was 
yet  in  a  course  of  trial,  when  the  succeeding  term  was  com- 
menced, it  might  be  finished  as  if  the  preceding  term  had 
continued. 

The  counsel  for  the  appellee  has  relied  on  two  grounds,  to 
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make  this  an  exception  to  the  doctrine,  which  recognizes  the 
last  hour  of  an  adjourned  court  as  much  a  part  of  the  term  as 
the  first. 

The  first  ground  is,  that  the  act  of  1828,  which  extended 
this  indulgence  to  the  bail  by  its  terms,  limited  the  last 
day,  (and  of  course,  as  he  rightly  contends,  the  last  hour  of 
of  that  day,)  to  which  the  term  could  be  extended.  It  would 
be  difficult  to  avoid  this  conclusion,  in  the  case  he  assumes. 

If  the  law  peremptorily  requires  that  the  terra,  say  the  May 
term,  shall  end  on  the  last  day  of  August,  it  could  not  be  ad- 
journed to  the  first  day  of  September,  and  no  act  done  on  that 
day,  could  be  considered  as  done  within  the  legal  period  of 
the  term.  It  is  not  necessary  to  decide  how  far  this  may  have 
been  the  case,  while  the  act  of  Assembly  or  that  part  of  it 
was  in  force,  which  did  in  terms  limit  the  period  to  which  the 
session  might  be  adjourned.  It  is  now  confessedly  repealed, 
and  the  existing  law  by  which  the  terms  of  the  court  are  pre- 
scribed, does  not  designate  any  particular  day  at  which  the 
May  term  must  end.  It  directs  a  day  on  which  the  next  or 
September  term  shall  commence;  but  it  does  not  follow,  that 
therefore  the  May  term  cannot  be  held  at  any  earlier  hour  of 
the  same  day — on  the  contrary  we  are  justified  in  saying,  there 
is  not  a  court  in  the  State,  in  which  the  constant  and  uniform 
practice  does  not  establish  the  directly  opposite  opinion.  The 
next  ground  relied  on,  is  the  practice  of  the  court  of  Baltimore 
under  this  rule,  as  stated  in  the  exception.  The  constant 
practice  of  this  court,  wrill  be  found  to  conform  in  respect  to 
the  duration  of  the  term,  to  all  the  other  courts  in  the  State, 
for  in  the  exception,  we  find  the  following  as  part  of  the  courts 
"opinion,"  "it  being  the  constant  practice  to  adjourn  the  term 
over  to  the  morning  of  the  court  in  course"  The  court  do  as- 
sign as  the  reason  of  this  opinion,  their  belief,  that  "the  uni- 
form practice,  under  their  late  rule  has  been,  that  the  princi- 
pal may  be  discharged  by  surrender  of  his  bail,  upon  payment 
of  costs,  at  any  time  during  the  sitting  of  the  court,  to  which 
the  scire  facias  against  the  bail  is  returnable,  and  before  the 
jury  is  discharged"  This  practice,  as  we  have  seen,  will  in  a 
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particular  case  of  frequent  occurrence,  limit  the  indulgence 
granted  the  bail  by  the  express  words,  and  as  far  as  we  can 
perceive,  the  clear  intent  of  the  act  of  1828,  so  far  as  to  re- 
quire him  to  bring  in  the  principal,  two  terms  earlier  than  that 
act  requires,  and  it  professes  to  designate  a  particular  portion 
of  the  term  during  which  the  principal  shall  not  be  surren- 
dered; whereas,  the  very  words  of  the  act  of  Assembly,  and 
of  the  rule  of  court  are,  that  it  may  be  done  at  any  time  du- 
ring the  term — and  this,  not  because  for  the  reason  urged  by 
the  counsel,  the  excluded  portion  is  not  a  part  of  the  term, 
but  because  it  is  that  part  of  the  term  occurring  after  the  dis- 
charge of  the  jury.     Doubtless  the  court  said  correctly,  that 
the  practice  had  been  to  bring  in  the  principal  before  the  jury 
was  discharged,  and  it  is  well  accounted  for.     The  old  rule 
required  it,  and  had  existed  long  enough  to  be  generally  known. 
The  same  practice  though  not  necessary,  was  prudent  under 
the  new  rule;  and  the  court  do  not  assert,  that  until  this  case 
they  had  ever  before,  since  the  act  of  1828,  refused  to  receive 
a  surrender  at  any  period  of  the  term.     We  can  only  add,  that 
if  such  appeared  to  be  the  case,  we  could  not  recognize  such 
a  practice  under  the  circumstances  of  this  case,  as  sufficient 
to  repeal,  as  we  think  it  would,  to  a  great  extent,  the  positive 
and  plain  provision  of  the  act  of  Assembly. 

The  counsel  for  the  appellee,  without  relying  on  the  point» 
has  suggested  for  consideration,  whether  on  the  authority  of 
Carroll  vs.  Barber,  6  Har.  fy  John.  154,  an  appeal  will  lie  in 
this  case.  The  distinction  between  the  two  cases  is  obviouSi 
There  the  direction  of  the  court  below  was  appealed  to,  by 
a  party  who  asked  for  an  extension  of  the  rule,  not  for  its  ap- 
plication— here  the  objection  is,  that  the  court  refused  to  do 
an  act,  not  depending  on  an  admitted  discretion,  but  required 
by  the  peremptory  terms,  as  well  of  the  act  of  Assembly,  as 
of  the  rule  of  court,  This  court  has  always  regarded  a  le- 
gitimate rule  of  court,  as  prescribing  a  law  to  the  court.  The 
proper  office  of  such  a  rule,  is  to  establish  fixed  and  settled 
practice,  to  which  the  court  is  required  to  conform,  and  any 
error  of  opinion  in  respect  either  to  its  legal  effect,  or  to  its  ap-» 
13  y.  11 
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plication  to  a  particular  case,  will  entitle  the  party  injured  to 
redress  by  appeal,  as  for  error  in  the  construction  or  applica- 
tion of  any  rule  of  the  statute  or  common  law;  it  being  of 
course  implied,  that  the  decision  is  final,  and  that  no  other  ob- 
jection could  be  taken,  which  would  prevent  an  appeal  in  any 
case.  Vide  1  H.  &  J.  524—6  H.  Sf  J.  272. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 


ALFRED  WARFIELD  vs.  SAMUEL  AND  BASIL  BANKS — Decem- 
ber 1839. 

When  the  answer  of  one  defendant  in  Chancery  refers  to  and  adopts  the  an- 
swer of  another  defendant,  the  court  will  look  at  both,  in  determining 
whether  a  full  answer  has  been  made  to  all  the  allegations  of  the  bill. 

Where  one  of  several  joint  purchasers  of  land,  pays  more  than  his  due  pro- 
portion of  the  purchase  money,  and  the  land  is  afterwards  sold  for  the  pur- 
pose of  distribution,  the  party  making  the  excessive  payment  is  entitled 
to  be  repaid,  and  the  net  balance  only  is  to  be  distributed  among  the  joint 
purchasers. 

If  in  such  a  case,  a  bill  is  filed  for  a  partition  or  sale,  by  one  of  the  parties' 
who  has  paid  no  more  than  his  share,  the  party  paying  more  than  his  pro- 
portion, will  be  entitled  to  re-imbursement  out  of  the  proceeds  of  the  sale, 
without  shewing  that  his  legal  remedies  have  been  exhausted. 

APPEAL  from  Chancery. 

On  the  17th  September  1833,  Alfred  Warfield  filed  his  bill 
in  Chancery,  alleging,  that  a  certain  Samuel  Banks  and  the 
complainant,  were  seized  in  fee  as  tenants  in  common,  of  a 
tract  of  land  called  "Bunker's  Hill  Fortified;"  that  complain- 
ant is  desirous  of  holding  his  part  of  said  tract  in  severally, 
and  has-  applied  to  the  said  Samuel  Banks  to  make  a  friendly 
partition  thereof  between  themselves — that  this  has  been  re- 
fused by  said  Banks,  who  pretends  that  said  land  is  incapable 
of  partition,  according  to  the  rights  of  the  parties;  that  such 
pretence  is  unfounded;  and  that  if  the  land  is  incapable  of  di- 
vision, it  will  be  to  the  advantage  of  both  parties,  that  it  should 
be  sold,  and  the  proceeds  divided.  Prayer  for  partition  or 
other  relief,  &c. 
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Samuel  Banks  appeared  and  answered,  that  about  6th  March 
1804,  he  and  his  brothers,  Basil  and  Allen  Banks,  all  of  whom 
were  then  working  together  as  partners  in  trade,  purchased  of 
the  late  Jeremiah  T.  Chase,  a  tract  of  land  called  " Bunker's 
Hill  Fortified,"  containing  about  712  acres,  for  $4000.  That 
they  continued  to  work  together  as  partners  until  the  year  1812, 
and  jointly  to  make  payments  on  account  of  their  said  pur- 
chase out  of  the  joint  funds,  and  by  the  sale  of  parts  of  said 
land ;  that  at  October  term  1829,  a  judgment  was  rendered 
against  the  said  Allen  and  this  defendant  for  the  balance  of 
the  purchase  money—  the  said  land  was  taken  in  execution ; 
sold  for  payment  of  said  judgment,  and  purchased  by  this  de- 
fendant at  sheriff's  sale;  that  the  whole  of  the  purchase  money 
of  said  land  is  now  fully  paid,  and  has  been  paid  out  of  the 
joint  funds  of  this  defendant,  and  the  said  Basil  and  Jlllen, 
except,  that  on  or  about  the  7th  day  of  September  1818,  this  de- 
fendant paid  out  of  his  proper  funds  $210,  in  part  payment  of 
the  said  purchase  money,  and  has  since  fully  paid  the  amount 
of  the  said  judgment  out  of  his  own  proper  money,  as  will  ap- 
pear by  the  exhibits  filed  with  said  answer — that  his  advances 
have  not  been  repaid  him,  that  no  conveyance  has  been  exe- 
cuted by  the  said  J.  T.  Chase  for  said  land,  and  defendant 
insists  upon  a  lien  to  the  amount  of  his  payments  out  of  his 
own  funds  as  aforesaid.  That  complainant  had  notice  of  the 
facts  hereinbefore  stated  at  the  timeofhispurchaseatthesherifF's 
sale;  and  he  bought  the  interest  of  the  said  Allen  in  said  land, 
subject  to  the  liens  and  preferences  before  stated.  Defendant 
is  willing,  that  the  whole  residue  of  the  land  be  sold,  and  con- 
sents to  the  same,  provided  he  receives  from  the  proceeds  of 
sale,  the  sums  of  money  advanced  by  him,  and  his  just  portion 
of  the  proceeds  of  sale ;  denies  that  he  refused  to  divide  or  sell 
the  land,  &c. 

The  bond  of  conveyance  from  J.  T.  Chase,  to  Samuel  and 
Allen  Banks,  of  the  6th  of  March  1804,  and  their  assignment 
of  one-third  of  the  land  on  the  15th  September  1810,  to  Basil 
Banks,  with  various  receipts,  appeared  in  the  cause,  and  other 
proof  was  filed  under  a  commission,  including  proof  of  the 
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complainant's  title  as  a  purchaser  of  Mien  Banks'  interest 
when  the  complainant  amended  his  bill,  in  which  it  was  alleg- 
ed, that  Basil  Banks,  pretended  to  have  some  interest  in  the 
land  in  controversy,  which  interest  the  complainant  denied. 
Prayer  that  Basil  Banks  may  answer  the  original  and  supple- 
mental bill,  and  discover  what  interest,  right  or  estate  he  claims 
in  said  lands,  and  the  grounds,  or  title,  on  which  the  same  is 
rested,  &c. 

Basil  Banks,  in  his  answer,  adopted  that  of  Samuel.  A 
general  replication  was  filed,  and  the  Chancellor,  (BLAND,)  on 
the  6th  December  1836,  passed  a  decree  for  a  sale.  The 
trustees  appointed  by  the  court,  reported  a  sale  to  Samuel 
Banks  the  defendant,  for  a  part,  and  another  part  to  Reuben 
Warfield.  The  cause  was  then  referred  to  the  auditor,  who 
reported  that  he  had  applied  the  proceeds  to  the  payment  of 
commissions  and  costs;  then  to  the  satisfaction  of  the  claim 
of  Samuel  Banks,  one  of  the  defendants,  and  the  net  balance 
divided  equally  between  the  three  joint  owners  of  the  land; 
that  Samuel  Banks  made  a  further  claim,  as  for  so  much  paid 
out  of  his  own  proper  money,  on  account  of  the  purchase 
of  the  land,  and  the  auditor  submitted  to  the  Chancellor, 
whether  such  claim  should  be  allowed;  that  if  allowed,  it  would 
absorb  the  whole  balance,  and  still  leave  him  an  unsatisfied 
creditor. 

The  complainant  excepted  to  this  report,  because  any  al- 
lowance had  been  made  to  Samuel  Banks;  and  the  latter  ex- 
cepted to  it,  because  he  had  not  been  allowed  all  his  claim. 
The  Chancellor  confirmed  the  auditor's  account,  making  Banks 
a  partial  allowance,  and  the  complainant  appealed  to  this  court. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  T.  S.  ALEXANDER  for  the  appellant,  and 
By  ALEXANDER  RANDALL  for  the  appellees. 

ARCHER  J.,  at  this  term  delivered  the  opinion  of  the  court. 

The  amended  bill  filed  in  this  case,  calls  for  a  disclosure  by 

Basil  Banks,  of  the  right,  interest  or  estate,  he  claims  in  the 
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lands  sought  by  the  bill  to  be  divided  or  sold,  and  the  grounds 
or  title  on  which  his  claim  is  rested.  We  consider  the  answer 
of  Basil  Banks  as  responsive  to  this  enquiry  in  the  bill,  and  as 
evidence  in  this  cause.  It  refers  to  the  answer  of  Samuel 
Banks,  and  adopts  that  answer.  We  have  then  a  right  to  re- 
fer to  both  answers,  for  the  purpose  of  obtaining  the  disclosure 
called  for  in  the  amended  bill.  He  declares  that  he  has  been 
always  equally  and  jointly  interested  with  Samuel  and  Jillen 
Banks,  in  the  purchase  of  the  lands  mentioned  in  the  bill. 
That  he,  Samuel  and  Allen  Banks  purchased  the  lands  sought 
to  be  divided,  of  .7.  T.  Chase;  that  at  the  time  of  the  purchase, 
they  wrere  partners  in  trade;  that  the  purchase  was  made  for 
the  sum  of  $4000,  and  to  show  the  purchase,  refers  to  the  bond 
of  conveyance,  which  is  filed  as  an  exhibit.  He  further  says, 
that  the  said  partners  continued  to  work  together  as  such,  until 
the  year  1812,  and  continued  jointly  to  make  payments  on  ac- 
count of  the  purchase  out  of  their  joint  funds,  and  by  the  sale 
of  parts  of  the  land.  The  title  and  ground  of  it,  he  discloses 
to  be  in  the  contract,  which  although  in  the  name  of  Samuel  and 
Jillen  Banks,  is  declared  to  be  a  purchase,  in  which  all  were 
interested;  and  that  so  much  of  the  purchase  money  as  was 
paid  anterior  to  the  year  1812,  was  paid  by  the  concern,  in 
which  they  were  jointly  interested;  and  by  the  sale  of  portions 
of  the  land.  The  facts  abundantly  prove,  independent  of  the 
answer,  that  acts  of  ownership  over  the  land  were  exercised 
by  Basil,  as  well  as  the  brothers,  by  the  sale  of  rails :  and  it 
is  established  by  proof,  (which  we  must  receive,  not  being  ex- 
cepted  to  under  the  act  of  Assembly,)  that  they  were  so  far 
considered  as  jointly  interested  in  the  lands,  that  238  acres  of 
the  original  purchase,  was  considered  as  the  part  of  the  tract 
which  Basil  Banks  was  to  have.  It  is  further  proved  by  sev- 
eral witnesses,  that  Basil  Banks  was  to  have  one-third  of  the 
land  when  it  was  paid  for.  The  payments  which  were  made 
anterior  to  1812,  would  seem  to  have  been  made,  from  the  pro- 
fits of  the  blacksmith  shop,  carried/mby  Allen;  and  although 
there  is  no  direct  evidence  to  show,  that  Basil  had  an  interest 
in  this  concern,  by  the  proof  of  witnesses,  except  that  an 
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account  against  Basil)  was  allowed  to  be  set  off  by  an  account 
of  the  firm  against  the  witness,  to  whom  Basil  was  indebt- 
ed; yet  the  answer  expressly  declares,  that  payments  were 
made  from  the  concern  of  which  Basil  was  a  member;  and  it 
could  have  been  made  from  no  other  concern  than  this,  for  the 
only  business  in  which  they  were  engaged,  that  yielded  any 
profits,  was  the  blacksmith  business.  The  land  by  its  culti- 
vation produced  none.  Payments  too  were  made  by  the  sales 
of  upwards  of  three  hundred  acres  of  land,  which  we  are 
bound  to  believe  was  consented  to  by  all,  and  especially  by 
Basil)  who  allowed  the  part  which  he  was  to  have,  to  be  sold  for 
payment  of  the  purchase  money.  It  was  accordingly  sold, 
and  the  money  applied  to  the  payment  of  the  liability  incurred 
by  the  bond  of  conveyance.  We  perceive  nothing  in  the 
proof  or  the  circumstances  of  the  case,  sufficient  in  our  view 
to  contradict  the  answer.  We  therefore  think,  that  Basil  Banks 
was  entitled  to  his  due  proportion  of  the  amount  of  sales,  and 
that  in  this  respect  the  Chancellor  did  not  err, 

It  is  urged  against  the  decree,  that  Samuel  Banks  has  been 
allowed  the  sum  of  $671,  paid  at  different  times  by  him,  with 
interest  thereon,  from  the  dates  of  payment.  The  receipts 
exhibited,  with  the  proceedings,  and  proved  in  the  cause,  evi- 
dence the  payment  of  this  sum  by  Samuel  Banks  individually; 
at  least,  they  furnish  a  prima  facie  case  of  payment  by  him 
individually,  and  not  by  him  in  his  partnership  character.  If 
the  payment  out  of  the  partnership  funds  were  insisted  upon, 
the  onus  was  thrown  on  the  party  so  insisting,  to  adduce  evi- 
dence of  that  fact,  which  is  not  furnished  by  the  record;  we 
must  therefore,  in  this  state  of  the  proof,  consider  the  pay- 
ments as  made  by  Samuel  Banks,  and  not  by  Samuel  Banks 
and  Jlllen  Banks,  or  by  Samuel,  Allen  and  Basil  Banks. 

The  next  question  which  has  been  raised  is,  that  Samuel 
Banks  was  not  entitled  to  be  paid  out  of  the  proceeds  of  sale, 
for  payments  made  by  him,  over  and  above  his  proper  pro- 
portion of  the  purchase  money;  and  it  is  said,  that  before 
he  could  have  any  pretensions  to  this  claim,  he  must  exhaust 
his  legal  remedies  against  Jlllen  Banks.  Without  meaning  to 
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intimate  an  opinion,  how  far  a  vendor  could  enforce  his  equi- 
table lien  against  the  vendee,  without  showing  thnt  he  had  ex- 
hausted his  legal  remedies,  we  must  remark,  that  this  case  in 
our  opinion,  would  stand  on  different  principles.  This  is  not 
the  case  of  a  vendor,  going  into  equity  against  the  vendee,  to 
enforce  his  lien;  but  the  complainant  goes  into  equity  to  ob- 
tain a  partition  or  sale,  and  if  the  latter,  a  distribution  of  the 
sale  among  the  tenants  in  common,  entitled  thereto.  He  is 
seeking  the  aid  of  a  court  of  equity,  and  should  be  coerced 
to  do  equity.  It  would  be  inequitable  to  allow  him  to  take 
that  proportion  of  the  fund  not  procured  by  his  means,  but 
furnished  with  the  means  of  the  defendant,  and  which  he  was 
guilty  of  a  violation  of  contract  is  not  furnishing.  It  is  said 
the  claim  here  to  a  lien  is  in  the  nature  of  a  vendor's  lien ;  and 
that  it  must  be  claimed  by  subrogation  to  the  rights  of  J.  T. 
Chase;  and  that  he  could  possess  no  other  rights  than  those 
of  the  person  to  whom  he  was  substituted.  Admit  this,  and 
still  the  conclusion  would  not  follow,  which  is  attempted  to  be 
deduced  from  it.  Suppose  the  complainant  sought  a  convey- 
ance of  the  legal  title,  as  well  as  a  division,  and  for  this  pur- 
pose had  made  J.  T.  Chase,  or  his  heirs,  parties,  would  the 
Chancellor  have  compelled  J.  T.  Chase  or  his  heirs,  to  have 
conveyed,  until  the  purchase  money  was  paid?  certainly  not. 
Samuel  Banks  therefore,  taking  the  place  of  J.  T.  Chase  or 
his  heirs,  cannot  be  in  a  worse  situation  than  he,  or  they  would 
be,  and  as  they  would  be  entitled  to  the  money,  so  ought  Samuel 
Banks.  We  conceive  there  is  no'error  in  the  Chancellor's  de- 
cree, and  affirm  the  same  with  costs.  DECREE  AFFIRMED. 


JOSHUA  GREEN  vs.  WILLIAM  FOWLER  AND  JOHN  LEIGHTON. 
December  1839. 

A  Court  of  Chancery  will  entertain  jurisdiction  of  a  bill,  filed  by  the  vendor 
of  real  estate  for  the  sale  thereof,  for  the  payment  of  the  purchase  money, 
without  previous  proceedings  at  law,  when  the  vendee  does  not  reside  IET 
the  State,  and  the  vendor  has  not  parted  with  the  legal  title. 
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APPEAL  from  the  Court  of  Chancery. 

On  the  8th  May  1839,  Joshua  Green  of  Harford  county,  fil- 
ed his  bill  complaining,  that  on  or  about  the  27th  March  1837, 
he  sold  to  the  appellees  a  parcel  of  land  in  Cecil  county,  con- 
taining 12  acres,  for  $2000,  as  per  agreement  exhibited;  that 
the  cash  payment  of  $500  was  made,  but  the  other  payments 
now  due  have  not  been  made ;  that  the  purchasers  are  non- 
residents, and  your  orator  has  no  means  of  obtaining  the  mo- 
ney due  as  aforesaid,  but  by  resorting  to  his  lien  on  the  land* 
PRAYER,  that  Fowler  and  Leighton  may  answer  his  bill ;  that 
the  lands  may  be  sold  by  decree  for  payment  of  balance  of 
purchase  money;  for  order  of  publication  against  the  non-re- 
sident defendants;  and  for  other  relief,  &c. 

The  contract  exhibited  with  the  bill  was  as  follows,  yiz : — 

"We  the  undersigned,  have  this  day  bargained  with  Joshua 
Green,  of  and  for  a  parcel  of  land,  lying  in  Cecil  county,  sup- 
posed to  contain  about  12  acres,  and  which  said  Green  has 
agreed  to  convey  to  us,  on  the  payment  of  $2000,  payable  as 
follows:  $500  down,  $500  payable  in  six  months  from  this 
date,  with  interest,  and  $1000  payable  in  18  months  from  this 
date,  with  interest  from  the  date  hereof.  Witness  our  hands 
the  27th  March  1837.  WILLIAM  FOWLER, 

JOHN  LEIGHTON." 

An  order  of  publication  was  passed  and  published,  and  at 
September  Term  1839,  the  Chancellor  (BLAND,)  decreed  on 
the  submission  of  the  case  by  the  complainant,  that  "it  is 
manifest  that  the  plaintiff  has  a  remedy  at  law,  and  that  there- 
fore, according  to  the  principles  laid  down  by  the  Court  of  Ap- 
peals, this  Court  can  have  no  jurisdiction  in  the  case,"  and 
that  the  bill  be  dismissed  with  costs. 

The  complainant  appealed. 

The  cause  was  submitted  to  BUCHANAN,  C.  J.,  ARCHER, 
DORSEY,  CHAMBERS,  J. 

By  OTHO  SCOTT  on  a  written  argument  for  the  appellant. 

The  decree  in  this  case  is  erroneous  on  two  grounds: 

1st.  Because  the  complainant  had  no  such  remedy  at  law, 
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(the  defendants  not  being  residents,)  as  would  prevent  his 
proceeding  in  equity. 

2nd.  Because  the  complainant,  not  having  parted  with  the 
legal  title,  but  holding  the  same  to  secure  the  payment  of  the 
purchase  money,  could  rightfully  proceed  in  equity  to  charge 
the  land,  without  first  suing  at  law. 

On  the  first  point  the  bill  shews  a  clear  case.  For  conced- 
ing that  where  there  is  a  convenient  remedy  at  law,  the  party 
must  pursue  it;  here  he  had  no  remedy  at  law,  the  defendants 
not  being  within  the  jurisdiction  of  any  of  the  courts  of  law* 
It  is  true,  an  ejectment  might  have  been  brought,  but  it  will 
not  be  contended  that,  that  is  such  a  legal  remedy  as  would, 
preclude  a  party  from  going  into  Chancery;  for,  if  it  is,  then 
a  complainant  holding  the  legal  title,  could  never  go  into  equity 
to  charge  the  land  with  the  purchase  money.  If  he  were  first 
to  bring  his  ejectment,  he  would  of  course  recover  the  land, 
and  there  would  be  nothing  to  follow  or  pursue,  by  a  bill  in 
Chancery,  on  which  he  had  a  lien.  It  will  be  perceived,  that 
such  a  doctrine  would  annihilate  the  remedy  by  bill,  for  a  sale 
of  lands  for  the  payment  of  the  purchase  money. 

The  complainant's  right  to  a  decree  on  the  second  point,  it 
is  submitted,  is  equally  clear.  He  is  a  vendor  holding  the  le- 
gal title,  and  may  readily  be  distinguished  from  one  who  has 
parted  with  the  legal  title,  and  claims  merely  the  equitable  lien 
against  the  land,  while  it  remains  with  the  vendee,  or  some 
volunteer,  claiming  under  him. 

The  Court  of  Chancery  in  this  State,  has  long  exercised  the 
power  of  selling  lands  charged  with  the  payment  of  racney. 
This  will  be  seen  from  the  language  used  in  the  act  of  1773, 
chap.  7,  where  it  says,  speaking  of  lands  mortgaged  or  held 
in  trust,  and  chargeable  with  the  payment  of  money,  and  there- 
fore liable  to  a  decree  for  sale.  In  England  the  remedy  given 
to  a  mortgagor  in  equity,  is  a  foreclosure  of  the  equity  of  re- 
demption ;  a  sale  of  the  mortgaged  premises  is  not  the  direct 
remedy.  Here  it  is  the  direct  object  of  an  application  to  a 
Court  of  Chancery,  and  this  too,  it  would  appear  from  the  act 
referred  to  before,  the  act  of  1785,  chapter  72,  section  3.  The 
14  v.  11 
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act  of  1773,  though  not  clear  in  its  own  language,  evidently 
intended  to  give  a  right  to  decree  sale  against  infants  and  in- 
sane persons,  and  from  its  tenor,  it  seems  to  be  only  giving, 
against  persons  under  disability,  the  same  remedy  which  pre- 
viously existed  against  persons  under  no  disability. 

And  if  mortgagees  could  go  into  equity  for  a  sale,  no  reasoa 
appears  why  a  vendor  with  title  might  not.  Their  remedies 
at  law  in  most  cases  are  similar.  Both  could  sue  for  the  debt, 
or  bring  ejectment.  To  distinguish  the  cases  however,  it  may 
be  said,  that  a  mortgage  is  a  legal  lien,  and  that  in  the  case  of 
a  vendor  with  title,  the  lien  is  an  equitable  one  merely.  But 
is  there  such  distinction?  A  mortgagee  has  no  lien  at  law  for 
his  debt.  The  law  regards  him  as  owner  of  the  estate — as 
owner  upon  condition  before  the  day  of  payment  arrives;  as 
absolute  owner  afterwards.  It  is  in  equity  only  that  mortga- 
ges are  regarded  as  mere  securities  for  the  payment  of  money. 
The  equity  of  redemption  is  a  creature  of  the  Court  of  Chan- 
cery; it  has  no  existence  in  a  court  of  a  law.  It  is  in  chan- 
cery, not  at  law,  that  a  mortgagee  is  regarded  as  holding  in 
trust  for  the  mortgagor,  after  the  debt  is  paid.  The  debt  was 
not  regarded  at  law,  except  so  far  as  it  made  the  estate  condi- 
tional for  a  time.  The  payment  was  a  condition,  upon  the  per- 
formance or  non-performance  of  which,  the  estate  was  either 
defeated  altogether,  or  became  unconditional  and  absolute. 
Equity,  by  looking  to  the  mortgage  as  a  security  for  a  debt,  gives 
the  lien  for  the  money,  and  the  remedy  for  enforcing  it,  by  a  sale. 
The  law  gave  no  remedy  for  the  debt  as  money ;  it  only  gave 
remedies  to  obtain  the  mortgaged  premises,  not  the  debt.  Now 
let  us  see,  if  a  vendor,  who  has  not  received  the  purchase  mo- 
ney, and  holds  the  legal  title,  can  in  respect  to  his  legal  or 
equitable  rights,  be  distinguished  from  a  mortgagee,  after  the 
mortgage  is  forfeited  by  non-pa\ment  of  the  debt  mentioned  in 
it.  In  both  cases  the  legal  estate  in  the  land  is  vested  in  the 
creditor;  a  court  of  law  cannot  in  either  give  any  remedy, 
which  merely  charges  the  land  with  the  payment  of  the  debt. 
The  legal  remedies  give  the  land  itself,  not  the  debt;  or  if  re- 
medies, not  directed  to  the  land,  are  resorted  to,  they  are  still 
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similar,  being  either  assumpsit,  debt  or  covenant,  operating  in 
personam,  for  the  money  due.  So  the  cases  stand  at  law.  In 
equity,  the  vendor  or  mortgagee  is  not  regarded  as  owner  of  the 
land,  but  after  payment  of  the  money,  as  the  mere  trustee  of  the 
legal  estate,  and  before  payment,  as  holder  of  the  legal  estate 
to  secure  the  payment  of  the  money  due.  The  remedy  too  is 
similar  in  its  effect.  In  neither  case  was  there  any  direct  pro- 
ceeding to  sell  the  land  for  the  payment  of  the  money  charged 
upon  it.  In  the  case  of  a  mortgage,  the  remedy  was,  to  apply 
to  the  Court  of  Chancery  to  foreclose  the  equity  of  redemption ; 
in  the  case  of  a  vendor  for  a  specific  performance  of  the  con- 
tract. The  object  of  both  proceedings  was  to  procure  for  the 
plaintiff  his  debt,  or  the  complete  ownership  of  the  lands,  and 
this  was  accomplished  by  a  conditional  decree  in  the  one  case, 
that  the  equity  of  redemption  should  be  foreclosed,  unless  the 
debt  was  paid  ;  and  in  the  other,  that  the  contract  should  be 
rescinded,  unless  the  defendant  performed  his  part  of  it. 

The  decree  in  England  for  a  sale  to  pay  the  debt,  is  a  mod- 
ification of  the  decrees  adverted  to;  founded  on  the  supposed 
assent  of  the  parties,  which  by  the  way,  the  Chancellor  coerces, 
when  justice  requires  it,  not  per  directum  though,  but  by  refus- 
ing to  decree  the  foreclosure  or  rescinding  of  the  contract,  but 
upon  the  condition  of  an  agreement  for  sale.  Our  practice 
is,  and  has  been  for  a  long  period,  to  decree  a  sale  without  as- 
sent, in  all  cases  involving  lands  charged  with  the  payment  of 
money,  where  there  was  power  to  decree  either  foreclosure  or 
performance. 

The  similarity  of  the  rights  and  remedies  in  the  cases  put, 
would  of  itself  seem  to  justify  the  conclusion,  that  in  either 
case  the  complainant  might  go  into  Chancery,  without  first 
seeking  redress  at  law.  In  the  case  of  a  mortgage,  it  is  con- 
ceded he  can,  and  there  is  no  distinction  in  principle  between 
the  case  of  a  mortgagee,  and  a  vendor  holding  the  title  as  se- 
curity for  the  purchase  money. 

There  may  be  a  very  obvious  distinction  taken  between  a 
vendor  who  has  conveyed,  and  retains  nothing  but  a  mere 
equitable  lien,  and  one  holding  the  title. 


108  CASES  IN  THE  COURT  OF  APPEALS 

Warficld  vs.  Fowler  and  Leighton.— 1839. 

The  former  could  only  biing  his  case  within  that  branch  of 
Chancery  jurisdiction  which  arises  from  the  absence  of  all  le- 
gal remedy,  but  the  latter  was  within  the  jurisdiction,  on  the 
ground  of  specific  performance. 

It  will  be  perceived,  that  in  the  conflict  for  power  between 
common  law  arid  Chancery  Courts,  a  mortgage  could  not  have 
been  embraced  within  the  jurisdiction  of  equity,  but  for  the  trust 
that  was  supposed  to  be  involved  in  it,  under  the  name  of  the 
equity  of  redemption.  This  a  court  of  law  could  not  recog- 
nize, and  it  was  therefore  turned  over  to  the  Chancellor,  and 
when  it  was  once  brought  within  his  jurisdiction,  he  modified 
the  remedy  so  as  to  make  an  application  for  foreclosure,  a  pro- 
ceeding for  settling  the  accounts  between  the  parties,  and 
coercing  by  a  sale  of  the  premises,  the  payment  of  the  debt  due. 
The  equity  of  redemption  being  a  trust,  was  within  the  direct 
jurisdiction  of  Chancery,  and  not  merely  within  that  indirect 
jurisdiction  resulting  from  there  being  no  legal  remedy;  a  mort- 
gagee might  proceed  in  equity  in  the  first  instance,  without 
having  sued  at  law. 

So  it  is  contended,  a  vendor  with  title  may  file  his  bill  for 
specific  performance  without  resorting  to  any  of  the  legal  rem- 
edies. Compelling  the  specific  performance  of  contracts  be- 
ing a  branch  of  the  Chancery  jurisdiction,  not  dependent  on  or 
arising  from  the  fact  that  legal  remedies  had  been  exhausted. 

But  a  vendor  who  has  conveyed,  has  nothing  but  an  equit- 
able lien,  sub  modo.  The  contract  of  sale  has  been  executed, 
there  is  no  specific  contract  of  sale,  to  execute,  and  therefore 
he  could  only  claim  the  aid  of  a  Court  of  Chancery  on  the 
ground,  that  all  legal  remedies  had  failed. 

When  the  case  is  once  brought  within  the  jurisdiction,  the 
Chancellor  will  give  full  relief  to  the  parties,  and  would  there- 
fore, on  a  prayer  of  foreclosure  by  mortgagee,  or  of  specific 
performance  by  vendor,  direct  the  money  due  to  be  raised  by 
a  sale,  and  adjust  the  whole  matter  without  sending  the  par- 
ties to  a  court  of  law.  To  this  effect  are  the  cases  in  2  Hen- 
ning  fy  Munford,  25,  and  5  Paige,  240. 

The  rule,  that  when  there  is  a  remedy  at  law  there  can  be 
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no  relief  in  equity,  is  not  universally  true.  There  are  many 
cases  where  the  remedies  are  concurrent.  A  bill  for  specific 
performance  may  be  filed,  or  covenant  brought  on  the  agree- 
ment at  the  election  of  the  party.  A  bill  to  forelose  a  mort- 
gage may  be  resorted  to,  or  a  suit  at  law  on  the  bond;  and  in 
the  case  of  Ridgley  vs.  Iglehart,  6  Gill  &f  John.  49,  it  is  held, 
that  on  a  bond  for  the  purchase  money  taken  under  the  act  to 
direct  descents,  a  suit  at  law  or  bill  in  Chancery,  are  concur- 
rent remedies. 

The  lien  being  a  specific  legal  lien  in  the  latter  case  referred 
to,  could  not  form  the  ground  of  the  equity  jurisdiction,  for  if 
it  were  a  specific  equitable  lien,  it  is  submitted,  the  remedy  would 
be  the  same.  The  distinction  is  not  perceptible.  The  ground 
of  equitable  interference  to  enforce  a  lien,  is  that  a  court  of 
law,  though  it  may  in  some  cases  give  a  partial  remedy,  can- 
not charge  the  property  with  the  payment  of  the  money  by 
sale,  and  therefore  its  action  is  imperfect,  and  this  holds  as 
well  in  cases  of  equitable,  as  legal  liens. 

If  indeed  any  reference  to  the  doctrine  of  mortgages,  can 
aid  us  by  analogy,  it  will  be  seen  that  the  English  Chancellors 
had  less  difficulty  in  decreeing  a  sale  of  premises  under  an 
equitable  mortgage,  than  a  legal  one.  Smith  vs.  Pain,  8  Con. 
Chan.  Rep.  62.  Russel  vs.  Russel,  1  Brown  Chancery  cases, 
269. 

From  what  has  been  said  it  is  inferred,  that  a  vendor  who 
holds  the  legal  title,  may  proceed  in  equity,  and  though  the 
ground  of  the  jurisdiction  may  have  been  specific  perform- 
ance, as  foreclosure  was  in  mortgages,  that  now  it  is  regarded 
as  a  direct  remedy  for  the  collection  of  the  money  due,  by  a 
sale  of  the  premises,  and  no  inconvenisnce  to  the  parties,  or 
violation  of  principle,  can  result  from  the  different  form  that 
practice  has  given  to  the  bill.  The  decree  is  still  the  same. 
In  either  case,  the  defendant  by  paying  the  debt,  arrests  the 
sale  and  obtains  the  lands  disencumbered  from  the  lien. 

It  is  apprehended  that  the  language  of  the  court  in  the  case 
of  Pratt  vs.  Van  Wyck,  6  Gill  $  John.  495,  is  not  in  colli- 
sion with  the  doctrine  here  contended  for.  The  lien  there 
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spoken  of  is  a  merely  equitable  one,  not  arising  by  express  con- 
tract, but  is  that  implication  of  equity,  arising  from  a  sale  and 
conveyance  on  credit,  and  is  only  to  be  available  to  the  pur- 
chaser, when  all  other  means  of  redress  fail;  then  and  not  till 
then,  could  a  court  of  equity  claim  jurisdiction.  For  reasons 
before  stated,  it  is  broadly  distinguished  from  the  case  of  a 
vendor,  who  had  not  conveyed.  Then  he  could  bring  his  case 
within  the  acknowledged  jurisdiction  of  the  Chancellor,  on  the 
ground  of  specific  performance,  and  when  once  there,  all  relief 
would  be  afforded ;  but  in  the  case  of  what  is  called  the  vendor's 
lien,  after  conveyance,  the  only  ground  of  jurisdiction  in  any 
aspect,  is  the  failure  of  legal  remedies. 

At  this  term,  this  court  reversed  the  decree  of  the  Court  of 
Chancery  dismissing  the  bill ;  and  remanded  the  cause  for  fur- 
ther proceedings.  DECREE  REVERSED. 


June  Term,  1840. 

JOHN  C.  PRATHER  vs.  HENRY  A.  PRATHER,  ADMINISTRATOR 
or  WALTER  PRATHER. — June  1840. 

A  Court  of  Chancery  will  not  grant  relief  to  a  party  who  has  suffered  a 
judgment  at  law  to  be  rendered  against  him  by  default,  unless  prevented 
from  defending  himself  at  law,  by  fraud,  accident,  or  the  conduct  of  the 
opposite  party. 

APPEAL  from  the  equity  side  of  Prince  George's  County 
Court. 

On  the  3rd  September  1828,  the  appellant  filed  his  bill, 
complaining,  that  some  time  before  the  12th  day  of  Septem- 
ber 1814,  his  father,  Nathan  Prather,  departed  this  life,  and 
by  his  last  will  and  testament,  appointed  appellant's  brother, 
Walter  Prather,  his  executor;  that  as  such  executor,  he  sold 
to  appellant  a  certain  female  slave  named  Nell,  for  which  ap- 
pellant gave  said  Walter  his  single  bill;  that  afterwards  in  1814, 
appellant  paid  said  Walter  the  amount  of  said  purchase  money 
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with  interest,  as  will  appear  by  the  receipt  of  the  said  Walter, 
herewith  filed  as  part  of  his  bill  of  complaint,  but  neglected 
to  take  in  said  single  bill  upon  the  payment  thereof;  that  his 
said  brother  lived  until  about  three  years  ago,  and  then  died 
without  returning  to  him  the  said  single  bill;  that  after  the 
death  of  his  said  brother,  executor  as  aforesaid,  Henry  Jl. 
Prather,  his  son,  took  out  letters  of  administration  on  his  es- 
tate, and  finding  the  said  single  bill  among  his  father's  pa- 
pers, instituted  a  suit  in  the  said  county  court  against  complain- 
ant, upon  the  said  single  bill  as  the  cause  of  action;  but  that 
the  writ  thus  issued  was  never  served  upon  the  complainant, 
nor  was  he  ever  in  any  manner  notified  of  the  issuing  of  any 
such  writ.  That  an  appearance  by  attorney  was  entered  for 
him,  and  a  judgment  under  the  rule  obtained  against  him, 
without  either  the  knowledge  or  consent  of  the  attorney,  or 
the  said  complainant,  without  the  said  complainants,  (in  con- 
sequence of  his  utter  ignorance  of  any  suit  being  against  him 
as  aforesaid,)  having  any  opportunity  of  pleading  or  giving  his 
said  receipt  in  evidence.  Prayer  for  an  injunction  to  stay  pro- 
ceedings at  law,  subposna,  and  general  relief. 

With  this  bill  the  appellant  exhibited  the  following  receipt : 

12th  September  1814, — Received  of  John  C.  Prather,  two 
hundred  and  eighty-eight  dollars  and  forty  cents,  principal  and 
interest,  in  full  for  one  negro  girl  named  Nell. 

WALTER  PRATHER. 

And  the  short  copy  of  a  judgment  at  April  term  .1828,  for 
$364,  with  interest  from  10th  March  1814,  until  paid,  &c. 
CR.— 19th  May  1814,  $39.27— 6th  April  1815,  $150— 1st 
May  1815,  $100. 

Upon  this  bill  and  exhibits,  the  county  court  (KEY,  A.  J.) 
ordered  an  injunction,  on  bond  being  filed. 

The  answer  of  Henry  Jl.  Prather ,  administrator  of  Nathan 
Prather,  admitted  the  sale  of  negro  Nell,  but  denied  that  the 
single  bill,  in  the  bill  of  complaint  mentioned,  was  given  for 
her  purchase  or  price,  or  that  the  said  single  bill  has  ever  been 
paid  or  discharged,  or  in  any  manner  settled  by  the  complain- 
ant, beyond  the  credits  given.  The  defendant  admitted  that 
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he  had  brought  suit,  but  does  not  know  whether  the  writ  is- 
sued in  the  said  suit  was  served  on  the  complainant,  but  was 
informed  by  the  officer  who  returned  it,  that  it  was. 

A  commission  was  issued  and  proof  taken,  (the  effect  of 
which  is  sufficiently  stated  in  the  opinion  of  this  court.)  The 
county  court  (C.  DORSEY  A.  J.,)  at  the  final  hearing,  dismiss- 
ed the  bill  and  dissolved  the  injunction.  The  complainant 
appealed. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  ARCHER, 
and  SPENCE,  J. 

By  A.  C.  MAGRUDER  and  PRATT,  for  the  appellant,  who 
contended — 

1.  That  the  judgment  at  law,  by  default,  can  be  no  bar  to 
relief  in  equity. 

2.  Payments  being   admitted    in  the   answer,  an  account 
ought  to  have  been  stated,  and  the  balance  due  ascertained 
before  a  decree  was  passed. 

3.  The  payment  of  $288. 40,  for  JVeW,  was  conclusively  prov- 
ed by  Josiah  Prather,  and  if  admitted,  the  single  bill  must 
have  been  discharged. 

J.  JOHNSON  for  the  appellee,  insisted — 

1.  That  the  neglect  of  the  appellant  to  defend  himself  at 
law,  precludes  him  from  all  title  to  relief  here,  it  being  appa- 
rent that  the  grounds  of  defence  now  relied  upon,  were  within 
his  power,  and  as  available  to  him  at  law  as  in  equity. 

2.  That  the  allegation  of  the  bill,  that  the  writ  was  not  ser- 
ved upon  the  complainant,  and  that  the  appearance  of  his  at- 
torney was  entered  without  his  knowledge,  is  neither  admitted 
or  proved ;  but  if  otherwise,  it  would  constitute  no  valid  ob- 
jection to  the  judgment. 

3.  Assuming  however,  that  this  court  may  look  into  the 
merits  of  the  case,  as  disclosed  by  the  record,  notwithstanding 
the  complainant's  negligence  in  not  defending  himself  at  law, 
still  the  decree  of  the  court  below  was  correct,  and  will  be  af- 
firmed. 
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ARCHER,  J.,  delivered  the  opinion  of  the  court. 

The  defence  of  the  appellant  would  have  been  clearly  avail- 
able at  law,  and  if  he  has  suffered  a  judgment  by  default  to 
be  entered  against  him,  without  a  resort  to  such  defence,  a 
court  of  equity  can  furnish  him  no  redress.  We  are  furnished 
with  no  averment  or  evidence,  that  he  was  ignorant  of  his 
defence,  on  the  contrary,  from  the  very  character  of  the  de- 
fence; he  must  have  known  of  the  existence  of  those  facts 
which  constituted  it:  nor  does  it  appear,  that  he  was  prevented 
from  taking  such  defence,  by  fraud,  accident,  or  the  conduct 
of  the  opposite  party.  Without  the  occurrence  of  some  one 
of  the  above  circumstances,  a  court  of  equity  could  not  en- 
quire into  those  legal  defences,  and  give  the  party  his  remedy 
by  injunctioni. 

The  ground  of  equity  set  forth  in  the  bill  by  the  complain4 
ant,  that  the  writ  was  not  served  upon  him;  that  an  appear- 
ance  was  entered  without  his  authoritv,  or  the  knowledge  of 
the  attorney  whose  appearance  was  entered;  and  that  a  judg- 
ment was  likewise  obtained  without  the  knowledge  of  the  at- 
torney, are  all  allegations  entirely  unsupported  by  proof,  and 
are  not  admitted  in  the  answer*  If  those  matters  furnished 
a  sufficient  ground  for  the  interference  of  a  court  of  equity, 
proof  should  have  been  exhibited  of  their  verity.  Without 
such  proof  the  bill  is  a  naked  application  to  a  Court  of  Chan- 
cery, to  give  efficacy  to  a  plea  of  payment,  which  without 
any  excuse  whatsoever,  was  neglected  to  be  made  at  law* 
Such  an  application  has  no  authority  to  support  it,  but  is  in 
opposition  to  the  best  established  principles  regulating  courts 
of  equity. 

The  positions  assumed  by  the  counsel  for  the  appellant  meet 
with  no  support,  from  MSS.  case  of  McJllee  vs.  Johnson, 
June  term  1837.  It  is  clear  from  an  examination  of  the 
grounds  of  equity,  set  forth  in  the  bill  in  that  case,  that  the 
complainant  had  no  legal  defence,  or  no  adequate  legal  de- 
fence, in  the  cases  at  law  'in  which  a  judgment  by  default  was 
rendered  against  him. 

DECREE  AFFIRMED  WITH  COSTS, 

15  v.  11 
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JOHN  COLEGATE,  S.  B.  OF  JAMES  W.  PRYOR,  vs.  THE  FRED- 
ERICK TOWN  SAVINGS  INSTITUTION,  use  of  S.  GAITHER'S 
EXECUTORS. — June  1840. 

Where  a  surety  pays  the  debt  of  his  principal,  after  judgment  against  him- 
self and  principal,  and  takes  an  assignment  from  the  creditor,  of  the  judg- 
ment against  his  principal  under  the  act  of  1763,  ch.  23,  he  may  proceed 
against  the  special  bail  of  the  principal  debtor,  whether  the  bail  is  fixed  or 
not,  at  the  time  of  the  payment. 

The  design  of  the  Legislature  in  passing  the  act  in  question,  was  to  place 
the  suretypaying  the  debt,  in  the  same  situation  with  regard  to  the  principal, 
as  to  the  creditor,  who  had  obtained  the  judgment,  and  to  invest  such  sure- 
ty, with  all  the  rights  and  powers  of  the  creditor,  to  enforce  payment  of 
the  judgment  against  the  principal,  or  if  necessary,  against  the  bail. 

If  to  a  scire  facias  against  bail,  the  defendant,  (the  bail,)  places  his  defence 
by  plea  upon  other  grounds,  than  the  failure  to  issue  a  ca.  sa.,  and  to  hava 
a  return  of  "non  est,"  the  omission  in  the  replication  to  set  out  such  ca,  sa. 
and  return,  cannot  be  regarded  as  a  substantial  defect. 

APPEAL  from  Frederick  County  Court. 

On  the  22nd  June  1837,  the  appellees  sued  out  a  writ  of 
scire  facias  against  the  appellant,  as  special  bail  of  James  W. 
Pryor,  suggesting  that  at  February  term  of  1836,  the  appel- 
lees recovered  judgment  against  the  said  Pryor,  &c.  This- 
writ  was  returned,  made  known,  and  at  October  term  1837,  the 
appellant  appeared  to  said  writ  and  pleaded — 

1st.  Payment  to  the  appellees,  the  Savings  Institution. 

2nd.  That  heretofore,  to  wit,  on  the  2nd  day  of  September, 
in  the  year  1834,  to  wit,  at,  &c.,  he  the  said  James  W.,  togeth- 
er with  a  certain  Stuart  Gaither  and  Jacob  R.  Thomas  as  his 
securities,  made  and  delivered  to  the  said  Frederick  Town  Sav- 
ings Institution,  the  plaintiff  aforesaid,  their  certain  joint  and 
several  promissory  note,  as  follows,  to  wit: 

$100.  Frederick,  Sept.  2nd,  1834. 

Sixty  days  after  date,  we  jointly  and  severally  promise  to 
pay  to  George  Englebrecht,  secretary,  or  order,  one  hundred 
dollars,  for  value  received;  negotiable  and  payable  at  the  Fred- 
erick Town  Savings  Institution.  JAS.  W.  PRYOR, 

J.  R.  THOMAS, 
STUART  GAITHER. 
(" Endorsed,) — Geo.  Englebrecht." 
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That  afterwards  the  said  Stuart  Gaither,  departed  this  life, 
to  wit,  on  the  first  day  of  April,  in  the  year  1835.  That  af- 
terwards a  suit  was  instituted  in  Frederick  County  Court,  up- 
on the  said  note  against  the  said  James  W.,  and  another  suit 
was  instituted  in  the  same  court,  at  the  same  time,  against 
Joseph  Schell  and  Edward  Gaither,  executors  of  the  said  Stu- 
art Gaither  as  such  security  as  aforesaid;  and  that  judgment 
was  afterwards,  to  wit,  on  the  23rd  day  of  February  1836, 
had,  and  recovered  in  the  said  court,  in  each  of  the  said  suits 
institituted  as  aforesaid  on  the  said  note,  as  will  appear  from 
the  record  thereof,  still  remaining  in  the  said  court  —  and  that 
afterwards,  to  wit,  on  the  5th  da)  of  January  1837,  the  said 
Joseph  Schell  and  Edward  Gaither,  executors  as  aforesaid,  paid 
to  the  said  Frederick  Town  Savings  Institution,  the  plaintiff  in 
;the  said  writ  of  scire  facias,  the  sum  of,  &c.,  in  discharge  and 
satisfaction  of  the  judgment,  so  had  and  recovered  against 
them  as  aforesaid  ;  and  that  the  said  sum  of  money  was  the 
full  amount  of  the  debt,  interest  and  costs  of  both  the  said 
judgments.  And  afterwards,  to  wit,  on  the  5th  day  of  Febru- 
ary, in  the  year  1837,  to  wit,  at  the  county  aforesaid,  the  said 
Frederick  Town  Savings  Institution,  the  said  plaintiff  in  the 
said  writ  of  scire  facias,  assigned  the  said  judgment  so  as 
aforesaid  had  and  recovered  against  the  said  James  W.,  to  the 
said  Joseph  Schell  and  Edward  Gaither,  executors  as  aforesaid, 
in  manner  following,  that  is  to  say  — 

r,   ,,    •  ,    m         0    .         r     1  No.  115.     Tri.  F.  C.   1836. 
Frederick  lown  Savings   In- 

stitution,  1836>  Feb'  23-Judgment 

ys  V      for  debt  $100.     Int.  Nov. 

4th,  1834,  till  paid.     Cost 


James  W.  Pryor. 
Same, 


vs. 


Edward  Gaither  and  James 
Schell,  executors  of  Stuart 
Gaither. 


21 

° 


"5"  * 


No.  116.     As  above. 
1836,  Feb.  23— Judgment 
for  debt  $100.     Int.  Nov. 
4th,  1834,  till  paid.     Cost 

$6.18|. 


Maryland,  Frederick  County,  Sc. — KNOW  ALL  MEN  BY  THESE 
PRESENTS,  That  I  George  Englebrecht,  secretary  of  the  Fred- 
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erick  Town  Savings  Institution,  the  plaintiff  in  the  above 
mentioned  suits,  in  consideration  of  full  satisfaction  for  the 
above  judgment  number  116  by  the  Frederick  Town  Savings 
Institution,  received  of  Edward  Gaither  and  Joseph  Schell^ 
executors  of  Stuart  Gaither,  (deceased,)  the  defendants  named 
in  number  116,  and  who  are  as  executors  of  Stuart  Gaither, 
deceased,  a  security  for  the  said  James  W.  Pryor,  the  other 
defendants  named  in  number  115,  as  by  receipt  and  satisfac- 
tion, entered  on  record  in  number  116  appears,  do  hereby,  and 
by  force  of  the  act  of  Assembly  in  such  case  made  and  pro- 
vided, assign,  transfer  and  make  over,  unto  the  said  Edward 
Gaither  and  Joseph  Schell,  executors  of  Stuart  Gaither,  their 
heirs,  administrators  or  assigns,  the  aforesaid  judgment  num- 
ber 115.  and  the  debt,  interest  and  costs,  and  all  additional 
costs  thereon,  and  also  all  the  right,  claim  and  interest,  which 
the  Frederick  Town  Savings  Institution  have  therein,  or  there*- 
to,  or  which  they  had  at  any  time  heretofore.  Given  under 
my  hand  and  seal  this  fifth  day  of  January  1837. 

GEO.  ENGLEBRECHT,  Sec'ty,     (Seal.) 

And  this  the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment,  if  the  said  plaintiff  ought,  &c. 

To  these  pleas  the  appellee  replied, — viz:  as  to  the  first  plea 
of  the  said  JoAn,  saith,  that  by  any  thing,  &c.,  because  it 
saith,  that  after  recovery  of  the  said  judgment,  in  the  said 
writ  of  scire  facias  mentioned,  and  before  the  issuing  of  the 
said  writ,  to  wit,  on  the  5th  of  January  1837,  at,  &c.,  the 
above  named  Edward  and  Joseph,  executors  as  aforesaid,  paid 
to  the  said  institution  a  judgment  against  them,  as  the  said  ex- 
ecutors, at  suit  of  said  institution,  (here  the  plea  recited  the 
judgment,)  which  said  judgment  last  mentioned,  was  rendered 
on  a  joint  and  several  promissory  note,  to  the  said  institution, 
in  which  said  note  the  said  Stuart  Gaitlier,  deceased,  was 
surety  for  said  James  W.  Pryor,  and  on  which  said  note  the 
said  judgment,  in  the  said  scire  facias  mentioned,  was  also 
rendered  against  the  said  James  W.  And  on  the  payment  of 
the  said  judgment  against  said  executors,  the  said  institution 
assigned  the  said  judgment,  in  the  said  writ  of  scire  facias 
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mentioned,  to  the  said  Edward  aud  Joseph,  executors  as  afore- 
said, and  ordered  the  same  to  be  entered  on  the  docket  of  Fred- 
erick County  Court,  for  the  use  of  the  said  executors,  and  the 
said  institution  saith,  that  the  said  judgment  remains  in  full 
force,  unpaid  and  undischarged  by  the  said  James  W.  Pryor, 
or  by  any  other  person,  otherwise,  than  by  the  payment  of  the 
said  judgments,  against  the  said  Edward  and  Joseph,  execu- 
tors as  aforesaid,  and  this  the  said  institution  is  ready  to  ver- 
ify; wherefore  it  prays  judgment,  &c. 

To  the  second  plea,  the  appellee  demurred  generally. 

The  defendant  demurred  generally  to  the  plaintiff's  replica- 
tion to  his  first  plea,  and  there  were  joinders. 

The  county  court  overruled  the  defendant's  demurrer  to 
the  replication  of  the  plaintiff  to  the  first  plea,  and  sustained 
the  plaintiff's  demurrer  to  the  second  plea  of  the  defendant, 
and  thereupon  rendered  final  judgment  for  the  Savings  Insti- 
tution ;  and  the  defendant,  Colegate,  appealed  to  this  court. 

The  cause  was  argued  before  ARCHER,  CHAMBERS,  and 
SPENCE,  J. 

By  BRENGLE  for  the  appellant,  who  submitted  the  cause 
on  a  written  argument.  After  adverting  to  the  facts,  said 
the  question  for  the  court  is,  whether  the  appellee  can  recover 
in  this  action?  It  is  true  that  the  decisions  have  reached  a 
great  length  in  extending  remedies  to  sureties  for  money  paid 
by  them  as  such.  They  are  justly  much  favored  by  the  law. 
They  may  be  styled  the  peculiar  favorites  of  the  courts.  The 
case  of  Parsons  and  another  vs.  Braddock,  2  Vernon,  p.  608, 
has  gone  so  far  as  to  make  bail  against  whom  judgment  had 
been  had,  before  payment  by  the  surety,  liable  to  the  surety. 
This  case,  it  has  been  said  in  Creager  vs.  Brengle,  5  Harris 
and  Johnson,  p.  234,  has  pushed  the  doctrine  of  substitution 
to  its  utmost  verge.  But  I  think  it  has  gone  beyond  the  doc- 
trine itself.  The  case,  however,  is  put  on  the  ground,  that  at 
the  time  of  the  payment  by  the  surety,  the  judgment  of  the 
creditor  against  the  bail  had  been  obtained,  and  in  this  differs 
from  this  case.  There  the  liability  of  the  bail  had  become 
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fixed  and  passed  in  rem  judicatam,  and  the  bail  as  a  debtor, 
was  held  liable  and  to  stand  in  the  place  of  the  principal  in 
reference  to  both  the  creditor  and  surety.  Here  the  bail  was  not 
fixed  at  the  time  of  the  payment  by  the  surety.  The  case  of  Crea- 
ger  vs.  Brengle  decides,  that  independent  of  the  act  of  1763, 
if  a  surety  pay  the  debt  of  his  principal  against  whom  judg- 
ment had  been  obtained,  and  who  had  given  special  bail,  he, 
the  surety,  could  not  make  the  bail  responsible  to  him  for 
the  debt.  This  case,  but  for  the  act  of  1763,  is  decisive  of 
the  question.  Creager,  Sen.  as  principal,  and  Brengle  as 
surety,  executed  a  joint  and  several  bond  to  Burke  for  $1000. 
The  bond,  by  an  equitable  assignment,  carne  to  the  hands  of 
Gebhart,  who  instituted  suit  against  each  of  the  obligors  in 
Burke's  name,  for  his  use,  and  obtained  judgments.  Cronice 
was  the  special  bail  of  Creager,  Sen.  in  the  suit  against  him. 
Brengle,  the  surety,  paid  the  money  to  Creager,  Jr.,  the  as- 
signee of  the  judgment  against  Creager,  Sen.,  and  demanded 
an  assignment  of  the  judgment,  which  Creager,  Jr.  refused, 
except  upon  condition  that  Brengle  would  not  proceed  against 
Cronice,  the  bail.  This  conditional  assignment  Brengle  re- 
fused to  accept,  and  filed  his  bill  in  Chancery  to  compel  an  un- 
qualified assignment  or  a  return  of  the  money  paid.  The 
Court  of  Appeals  decided  that  Brengle  was  not  entitled  to  the 
relief  asked,  and  reversed  the  decision  of  the  Chancellor,  who 
had  decreed  a  repayment  of  the  money.  The  appellate  court 
in  their  opinion,  say  "that  as  the  bail  of  Creager,  Sen.  could 
not  have  been  made  liable,  if  an  unqualified  assignment  had 
been  made  by  Creager,  Jr.  to  the  complainant,  we  think  the 
latter  ought  to  have  received  the  assignment  which  the  former 
was  willing  to  give;"  that  is,  an  assignment  upon  condition 
not  to  proceed  against  the  bail.  And  the  court  further  say — 
"But  if  we  should  admit  that  the  bail  of  the  principal  could 
not  at  law  avail  himself,  by  way  of  defence,  of  a  payment  by 
the  surety,  and  in  virtue  of  which  the  Court  of  Chancery  had 
decreed  an  assignment  of  the  judgment  against  the  principal, 
still  we  think  that  the  Chancellor  would  enjoin  all  proceedings 
against  the  bail."  In  this  case  the  court  have  decided,  that 


OF  MARYLAND.  119 


Colegate  vs.  Frederick  Town  Savings  Institution. — 1840. 

apart  from  the  act  of  1763,  the  surety  who  pays  the  debt  be- 
fore judgment  against  the  bail,  has  no  claim  upon  the  bail, 
and  that  the  bail  cannot  be  made  liable  to  him.     For  other- 
wise, Brengle,  the  surety  who  had  paid  the  debt,  would  have  been 
entitled  to  an  unqualified  assignment  of  the  judgment.     Does 
the  act  of  1763,  then  make  the  bail  responsible?     This  act 
does  not  extend  or  enlarge  the   obligation  of  the  contract  of 
the  bail  in  the  slightest  degree.     It  merely  enlarged  the  rem- 
edies of  the  surety,  and  nothing  more.     It  affords  to  the  sure- 
ty the  right  to  an   assignment  of  the  judgment  against  the 
principal  at  law,  and  authorises  him  to  issue  process  of  exe- 
cution against  the  principal.     The  act  merely  adds  this  right 
of  issuing  execution  to  the  rights  previously  had  by  the  sure- 
ty.    It  leaves  the  right  of  the  surety,  except  as  above,  and 
the  obligation  and  liability  of  the  bail  untouched,  and  merely 
affords  the  surety  a  new  and  cumulative  remedy  to  enforce  his 
rights.     The  right  of  the  surety  to  be  subrogated  to  the  rights 
of  the  creditor  is  not  founded  in  contract,  but  upon  the  prin- 
ciple of  natural  justice.   Ch.  Kent.  2  John.  C.  C.  130.  2  Vesey, 
622.     And  with  what  justice  can  the  surety  call  upon  the  bail 
of  the  principal  for  indemnity  ?     The  surety  did  not  contem- 
plate any  such  right  at  the  time  of  his  contract.     He  did  not 
look  to  such  quarter  for  relief.     How  then  can  it  be  said  that 
it  is  natural  justice  that  the  bail  should  indemnify  the  surety? 
May  not  the  bail  have  been  induced  to  become  bail  for  the 
debtor  because  he  regarded  the  debt  safe,  the  surety  being 
good,  and  that  his  risk  on  this  account  would  be  small?     The 
case  of  Holllngsworth' s  Adm^r.  vs.  Floyd,  et.  al.  2  Harris  fy 
Gill,  page  87,  presented  to  the  Court  of  Appeals  a  question 
similar  in  principal  to  the  question  in  this  case.     There  A  and 
B  executed  a  joint  and  several  obligation  to  C,  A  as  principal 
and  B  as  surety;  C  instituted  separate  suits  and  obtained  sep- 
arate judgments;  each  judgment  was  superseded  by  D  and  E; 
B  the  surety  afterwards  paid  nearly  the  whole  debt,  and  by  an 
arrangement  with  plaintiff's  counsel,  issued  zfi.fa.  for  his  use 
on  the  supercedeas  judgment  of  A,  D  and  E.     One  question 
made  in  the  case  was,  whether  the  superseders  were  liable  to 
B  the  surety?     The  court  in  delivering  judgment,  page  91, 
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say — "The  process  was  moreover  issued  upon  the  supersedeas 
judgment  against  A,  and  his  superseders  D  and  E,  on  whom 
B  in  justice  could  have  no  claim.  If  he  had  satisfied  the  whole 
debt,  we  should  have  said  he  was  entitled  equitably  to  an  as- 
signment of  the  judgment  against  his  principal,  and  all  liens 
which  the  principal  had  given  to  the  creditor,  but  beyond  this 
we  should  have  been  indisposed  to  have  gone.  We  could  not 
have  rendered  others  liable  to  B,  whose  responsibility  was  in  no 
sort  contemplated  when  he  entered  surety  for  his  principal." 
The  very  point  was  here  decided.  The  cases  are  analogous 
at  least  in  principle.  It  is  true  the  court  might  have  decided 
as  they  did,  without  determining  this  point,  yet  they  have  de- 
clared their  judgment  upon  the  point.  If  the  superceder, 
then,  of  his  principal  be  not  liable  to  the  surety,  can  the  bail 
of  the  principal  be?  Is  the  obligation  of  the  superseder  less 
extensive  that  that  of  the  bail?  I  insist  that,  that  of  the  bail 
is  less  extensive,  and  not  of  so  high  a  character  as  that  of  the 
superseder.  If  the  surety  have  no  claim  in  justice  on  the  su- 
perseder of  the  principal,  what  justice  is  there  in  a  claim  of  a 
surety  against  the  bail  of  the  principal?  I  can  perceive  none. 
Suppose  that  the  bail  in  this  case  had  also  been  the  special 
bail  of  the  surety  in  the  suit  against  him,  would  it  not  be 
strange  to  say  that  the  bail  of  the  principal  was  liable  to  the 
surety?  and  yet  this  fact  would  not  affect  or  alter  the  question. 
Suppose  judgment  had  been  obtained  against  the  bail,  and  he 
had  paid  the  debt,  would  he  not  have  as  much  claim  against 
the  surety  as  the  surety  has  against  him?  The  bail  is  to  all 
intents  and  purposes  a  surety.  10  John.  Rep.  595. 

2d  Point.  The  judgment  below  is  erroneous,  because  it  does 
not  appear  that  a  ca.  sa.  against  the  principal  was  issued  in 
this  case  and  returned  non  est.  It  is  clear  that  you  cannot 
proceed  against  the  bail  before  a  ca.  sa.  has  been  issued  against 
the  principal  and  returned  non  est.  See  Saunders  Rep.  2  vol. 
part  1,  71  and  72,  on  notes,  and  cases  there  cited.  See 
1  Harris  fy  Gill,  p.  154.  Cappcau's  Bail  vs.  Middleton  8f 
Baker.  For  these  reasons  and  upon  these  authorities,  it  is 
insisted  that  the  judgment  below  is  erroneous,  and  ought  to  be 
reversed. 
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WORTHINGTON  for  the  appellee  contended — 

1st.  That  the  payment  of  the  judgment  against  the  surety, 
operates  as  an  equitable  assignment  of  the  judgment  against 
the  principal,  and  that  the  assignment  entitles  the  surety  to 
proceed  as  well  against  the  principal  as  his  bail.  Norwood  vs. 
Norwood,  2  Harr.  $'  John.  238.  Sothoren's  lessee  vs.  Reed, 
4  Harr.  fy  John.  307.  Merryman",  vs.  The  State,  5  Harr.  &f 
John.  423.  Creger  vs.  Brengle,  5  Harr.  fy  John,  234. 

2nd.  That  the  assignment  made  by  the  creditor  to  the  surety, 
is  in  the  nature  of  a  purchase,  and  in  the  character  of  a  purchas- 
er, he  is  subrogated  to  all  the  rights  and  remedies  of  the  credi- 
tor. Parsons  vs.  Braddock,  2  Vern.  609.  1763,  ch.  23. 

3rd,  That  the  surety  having  taken  a  legal  assignment  under 
the  act  of  1763,  chapter  23,  he  is  competent  to  proceed  in  the 
name  of  the  original  plaintiff  for  his  use,  as  well  against  the 
principal  as  the  bail. 

In  reply  he  contended,  that  a  ca.  sa.  was  not  a  necessary 
part  of  the  replication.  2  Wilson  65.  Chandler  vs.  Roberts 
and  another,  1  Doug.  58.  2  Term.  Rep.  576.  Cappeau  vs. 
Middleton  and  Baker,  1  Harr.  fy  Gill,  154. 

The  question  as  to  the  necessity  of  a  ca.  sa.  is  not  made 
by  the  pleadings.  The  want  of  it  here,  is  a  mere  formal  de- 
fect, and  matter  of  special  demurrer.  The  plea  was  payment. 
No  question  made  about  a  ca.  sa.,  and  the  demurrer  was  gen- 
eral, hence  that  defect  cannot  be  urged.  10  Law  Lib.  203. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

As  there  has  been  an  assignment  to  the  surety  who  paid  the 
judgment,  by  the  creditor,  under  the  act  of  1763,  chapter  23, 
the  rights  of  the  surety  to  pursue  the  bail  of  the  principal, 
must  depend  on  that  assignment.  It  is  unnecessary,  therefore, 
for  us  to  determine,  what  would  be  the  rights  of  the  surety,  as 
against  such  bail,  where  the  surety  had  discharged  the  debt, 
either  before  or  after  the  bail  should  have  been  fixed,  and 
where  there  was  no  assignment  to  the  surety. 

The  act  of  1763,  chapter  23,  enacts  that,  where  any  person 
or  persons  shall  recover  judgment  against  the  principal  debtor, 
16  v.  11 
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and  surety,  and  such  judgment  shall  be  satisfied  by  the  surety, 
that  the  creditor  shall  be  obliged  to  assign  such  judgment  to 
the  surety  satisfying  the  same,  and  that  the  assignee  shall  be 
entitled  unto,  and  have  in  his  own  name,  as  assignee,  the  same 
execution  against  the  principal  debtor,  in  virtue  of  such  as- 
signment and  this  act,  as  the  creditor  might  or  ought  to  have 
had,  the  said  assignment  being  first  recorded  in  the  said  court 
wherein  the  judgment  shall  have  been  rendered  or  obtained. 

The  design  of  the  Legislature  by  this  provision,  was  to 
place  the  surety  paying  the  debt,  in  the  same  situation  with 
regard  to  the  principal,  as  the  creditor  who  had  obtained  the 
judgment;  and  to  invest  him  with  all  the  rights  and  powers 
which  the  creditor  possessed,  to  enforce  the  payment  of  the 
judgment  against  the  principal  or,  if  necessary,  against  the 
bail;  or  in  other  words,  it  was  the  design,  that  the  assignment 
thus  made  should  carry  the  full  fruits  of  the  judgment,  and  the 
means  of  reaping  such  fruits.  Unless  such  power  was  im- 
parted, the  act  would  in  many  cases  furnish  no  indemnity  to 
the  surety.  That  the  act  provides  for  an  execution  against  the 
principal,  and  is  silent  as  to  any  remedy  against  the  bail,  does 
not  militate  against  this  construction  of  the  act.  It  was  not 
intended  by  this,  to  restrict  the  rights  of  the  surety  under  the 
assignment;  but  merely  to  point  out  a  mode  of  enforcing  an 
execution  against  the  defendant:  that  is,  it  gave  him  the  pow- 
er of  issuing  an  execution  in  his  own  name.  Without  this 
provision,  as  a  legal  assignee  of  the  judgment,  he  could  have 
used  the  name  of  the  creditor  in  issuing  an  execution,  and  in 
proceedings  against  the  bail.  It  therefore,  in  fact,  enlarged 
the  power  of  the  assignee,  by  giving  him  final  process  in  his 
own  name,  and  as  execution  was  thus  expressly  given  him, 
every  incidental  and  consequential  right,  followed  and  passed 
with  it. 

It  is  objected  that  the  proceedings  do  not  show  the  issuing 
and  return  of  a  ca.  sa.  against  the  principal.  The  pleadings 
of  the  defendant  do  not  appear  to  call  for  such  an  averment  on 
the  part  of  the  plaintiff;  and  we  think  it  was  wholly  unneces- 
sary in  this  case.  The  plea  of  payment  enabled  the  defend- 
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ant  to  plead  non-payment,  without  any  such  necessity,  most 
clearly;  and  if  he  could  do  so,  he  could  with  equal  reason  show 
by  his  replication,  the  facts  upon  which  he  relied  to  establish 
non-payment.  The  sci.fa.  itself,  which  stands  in  this  action  in 
lieu  of  a  declaration,  according  to  the  precedents,  contains  no 
such  averment,  and  if  the  defendant  pleads  to  the  sci.fac.  such 
a  plea  as  calls  in  question  the  right  of  the  plaintiff  to  issue  his 
scire  facias,  upon  other  grounds  than  the  failure  to  issue  a  ca. 
sa.,  and  to  have  a  return  of  non  est,  the  omission  in  the  repli- 
cation to  set  out  such  ca.  sa.  and  return,  ought  not  to  be  con- 
sidered a  substantial  defect;  nor  ought  the  plaintiff  in  replying 
to  a  defective  plea  to  such  a  sci.  fa.  be  compelled  to  precede 
his  demurrer  with  such  an  averment. 

JUDGMENT  AFFIRMED. 


JAMES  C.  ALDER  et  al,  vs.  ALLISON  F.  BEALL  et  al. — June 
Term  1840. 

P.  J.  F.,  who  died  in  the  year  1839,  by  his  will,  executed  in  1836,  after  several 
charitable  bequests,  divided  the  residuum  of  his  estate  as  follows: 

"The  residue  of  my  estate,  real  and  personal,  to  be  equally  divided  between 
the  children  of  my  sister,  Ann  Latimer,  and  their  heirs  forever,  and  the 
children  of  my  sister  Penelope  Beall,  and  their  heirs  forever." 

P.  B.,  one  of  the  sisters,  survived  the  testator,  A.  L.  being  dead ;  the  latter 
had  seven  children,  the  former  four. 

The  orphan's  court  of  Charles  county,  directed  that  the  personal  estate  of  the 
testator  should  be  divided  among  the  legatees,  per  stirpes,  giving  half  to 
the  children  of  each  sister,  and  this  court,  upon  appeal,  affirmed  the  de- 
cree. 

APPEAL  from  the  Orphan's  Court  of  Charles  Count}'. 

On  the  19th  March  1840,  James  H.  Jllder  and  Penelope  his 
wife ;  James  A.  Chaplin  and  Elizabeth  his  wife ;  Joseph  Sherton 
and  wife ;  Charles  Sherton  and  wife ;  Randolph  B.  Latimer, 
and  Thomas  H.  Latimer,  filed  their  petition  before  said  court, 
alleging,  that  the  female  petitioners,  and  R.  B.  and  T.  H.  La- 
timer  and  Dr.  Latimer,  are  the  children  of  Jinn  Latimer,  and 
nieces  and  nephews  of  Philip  J.Ford,  deceased ;  that  their  said 
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uncle  made  his  will  on  the  6th  March  1836;  the  1st  April 
1839  married,  and  on  the  15th  May  following  died,  without 
heirs  of  his  body,  or  revoking  said  will,  or  the  same  being 
revoked  by  the  subsequent  birth  of  a  child;  that  the  leg- 
atees under  his  said  will,  have  awarded  to  the  widow  a  right 
to  receive  one-third  of  his  personal  estate,  and  she  has  con- 
sented to  take  the  same;  that  by  his  said  will  the  said  de- 
ceased Philip  J.  Ford,  devised  the  residue  of  his  estate,  real 
and  personal,  to  be  equally  divided  between  the  children  of 
his  sister  Jinn  Latimer,  and  their  heirs  forever,  and  the  chil- 
dren of  his  sister  Beall  and  their  heirs  forever;  and  they 
show,  that  his  sister  Beall  had  four  children,  making  with  your 
petitioners,  the  children  of  his  sister  Jinn  Latimer,  eleven  leg- 
atees; that  the  children  of  Penelope  Beall,  claim  one-half  of 
two-thirds  of  said  estate,  construing  the  said  bequest  as 
giving  to  the  children  of  each  sister  one  moiety  of  his  estate; 
that  commissioners  appointed  by  this  court,  have  so  divided 
said  estate,  after  an  allowance  of  one-third  thereof  to  the  wid- 
ow of  said  Philip.  Prayer  that  the  return  of  said  commis- 
sioners be  rejected,  and  that  after  the  widow's  allowance  first 
made,  the  petitioners  may  each  be  allowed  one-eleventh  part 
of  said  personal  estate,  for  summons,  &c. 

The  will  of  Philip  J.  Ford,  declared,  after  several  charitable 
devises,  as  follows : 

"The  residue  of  my  estate,  real  and  personal,  to  be  equally 
"  divided  between  the  children  of  my  sister  Jinn  Latimer,  and 
"their  heirs  forever,  and  the  children  of  my  sister  Penelope  Beall, 
"and  their  heirs  forever,  with  this  express  understanding,  that 
"that  portion  of  my  estate,  real  and  personal,  which  will  fall 
"to  my  niece  Mary  P.  Smallwood,  to  be  entrusted  to  my  ex- 
"ecutors,  hereinafter  named,  or  if  my  executors  should  die 
"  before  my  niece  Mary  P.  Smallwood,  then  her  portion  of  my 
"  estate,  real  and  personal,  to  be  entrusted  to  the  execution  of 
"Allison  F.  Beall,  my  nephew,  for  the  exclusive  benefit  of 
"my  niece  Mary  P.  Smallwood,  and  her  children  forever.  My 
"object  is  to  secure  to  rny  niece  Mary  P.  Smallwood,  her  por- 
f'tion  of  my  estate,  real  and  personal,  during  her  life,  and  at 


OF  MARYLAND.  125 


Alder  et  al,  vs.  Beall  et  al.— 1840. 


"her  death  to  descend  to  her  children,  uninjured  and  unim- 
paired, and  to  be  equally  divided  between  them.  When  the  chil- 
dren of  my  niece,  Mary  P.  Smallwood,  shall  at  her  death  re- 
"ceive  their  portions  of  my  estate,  real  and  personal,  then,  and 
"  not  until  then,  shall  the  trust  imposed  on  ray  executors,  &c.  to 
"guard  the  property  of  my  niece  Mary  P.  Smallwood,  devised 
"by  me  to  her,  cease. 

"It  is  also  my  will,  that  the  children  of  Doctor  Latimer 
"  shall  have  the  same  proportion  of  my  estate,  real  and  person- 
al, as  he,  the  said  Doctor  Latimer,  my  nephew,  would  be  en- 
"  titled  to  if  living. 

"And  further,  if  any  of  my  present  heirs  at  law  should  die 
"without  lawful  children,  in  that  event,  it  is  my  will  that  the 
"property  devised  by  me  to  them,  shall  descend  to  my  other 
"heirs  at  law,  and  their  children  forever,  to  be  divided  between 
"them  in  equal  proportions." 

The  will  appointed  the  testators,  nephews  Allison  F.  Beall 
and  Randolph  B.  Latimer,  executors,  &c. 

The  appellees,  the  children  of  Penelope  Beall,  answered  the 
petition,  and  claimed  a  division  of  the  property  into  two  parts, 
equally  between  the  children  of  the  two  sisters  of  the  deceased. 

At  the  trial  of  the  matters  alleged  in  this  petition,  the  ap- 
pellants offered  to  prove  by  a  witness  who  wrote  the  last  will 
and  testament  of  the  deceased,  at  his  instance  and  request, 
that  the  testator  requested  him  so  to  pen  the  clause  in  said 
will,  in  which  the  residue  of  his  estate,  both  real  and  person- 
al, is  written,  in  such  a  manner  as  to  devise  the  said  residue  to 
the  eleven  children  of  his  sisters  Jinn  Latimer  and  Penelope 
Beall,  in  equal  proportions,  and  at  the  time  he  the  witness 
wrote  the  said  will,  he  supposed  he  had  done  so,  and  that  such 
was  the  import  and  meaning  of  the  words  used  by  him;  that 
he  informed  said  Ford,  that  he  had  written  the  said  will  in  the 
manner  desired  by  him,  and  that  the  said  Ford  so  under- 
stood the  import  of  the  said  words  used  therein  when  he  exe- 
cuted the  said  will.  The  court  rejected  this  evidence,  and  the 
petitioners  excepted. 

The  orphan's  court,  (BARNES,  MATTHEWS  and  DIGGES,) 
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then  ordered,  that  the  commissioners'  report  made  in  the  prem- 
ises, dividing  the  residue  of  the  said  estate  in  two  equal  por- 
tions between  the  children  of  Jinn  Latimer  and  the  children 
of  Penelope  Beall,  legatees,  &c.,  be  ratified  and  confirmed. 

From  this  order  and  decree  the  petitioners  appealed  to  this 
court. 

The  appeal  was  argued  before  BUCHANAN,  C.  J.,  ARCHER, 
CHAMBERS,  and  SPENCE,  J. 

T.  F.  BOWIE  and  P.  W.  GRAIN  for  the  appellants. 
The  judgment  of  the  Orphan's  Court,  affirming  the  return 
of  the  commissioners  is  erroneous. 

1.  Because  it  is  contrary  to  the  intention  of  the  testator,  as 
displayed  upon  the  face  of  the  will. 

2.  Because  the  whole  will,  taken  together,  shews  that  the 
testator  designed  to  mingle  the  children  into  one  mass,  and 
give  them  the  residue  of  his  estate,  thereby  designating  that 
they  were  to  take  per  capita,  and  not  by  families.    8  Ves.  Jr. 
607,  608.     1  Merriv.  414.     16.  650.     3  Bro.  C.   C.  367. 
5  S.  Sf  Rawl.  421.     1  Wash.  Va.  Rep.  14.     13  Mass.  396. 
2  Stark.  Ev.  557,  559,  561.     Ram.  on   Wills,  32.     17  Law 
Lib.  32.     2  Munf.  234.     2  P.  Wms'.  342.     10  Ves.  174.     3 
Bro.  C.  C.  68,  69.     Ib.  367.     Maddox  vs.  the  State,  4  Harr. 
Sf  John.  539. 

3.  Because  the  words  "to  the  children  of  his  sisters,"  La- 
timer  and  Beall,  were  mere  descriptio  personarum,  or  specific 
designations  of  certain  individuals,  and   a  new  inheritance  is 
grafted  upon  the  children,  to  whom  he  directly  and  imme- 
diately gives  the  estate. 

4.  Because  the  context  of  the  will  plainly  indicates  the  in- 
tention of  the  testator  in  the  residuary  clause,  and  shews  that 
he  intended  to  divide  his  estate  equally  among  all  his  nieces 
and  nephews,  without  reference  to  the  families. 

5.  Because  they  improperly  rejected  the  parol  evidence  of 
Lemuel  Wilmer,  offered  to  explain  the  meaning  of  the  testator. 

J.  M.  S.  CAUSIN  for  the  appellants,  cited  in  support  of  the 
construction  of  the  Orphan's  Court — Baddely  vs.  Lepping- 
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well,  3  Burr.  1533.  5  Mad.  412.  19  Ves.  654.  Wardon 
Leg.  123.  22  Law  Lib.  175.  1  .Roper,  116.  1  Mer.  414. 
2  P.  Wms.  383. 

At  this  term  the  court  affirmed  the  judgment. 

On  the  last  day  of  this  term  the  appellants  applied  to  the  court 
for  permission  to  re-argue  the  cause,  which  was  granted;  and  J. 
JOHNSON,  T.  F.  BOWIE  and  P.  W.  GRAIN,  filed  the  following 
argument — 

Philip  J.  Ford,  by  his  will,  dated  the  6th  March  1836,  after 
making  several  pecuniary  bequests,  disposes  of  the  residue  of 
his  estate,  in  the  following  terms : 

"The  residue  of  my  estate,  real  and  personal,  to  be  equally 
divided  between  the  children  of  my  sister  Jinn  Latimer,  and 
their  heirs  forever,  and  the  children  of  my  sister  Penelope  Beall, 
and  their  heirs  forever." 

After  the  death  of  the  testator,  and  the  payment  of  his  debts 
by  his  executor,  an  application  was  made  to  the  court  for  the 
distribution  of  his  personal  estate  among  the  residuary  lega- 
tees, and  it  became  a  question,  whether  it  should  be  divided 
per  stirpes  or  per  capita.  This  question  is  an  important  one 
to  the  parties,  as  Ann  Latimer  had  seven  children,  and  Pene- 
lope Beall  but  four. 

The  orphan's  court  decided  that  the  legatees  took  per  stirpes f 
and  that  the  seven  children  of  Jinn  Latimer  took  one-half  of 
the  personal  estate,  and  the  four  children  of  Penelope  Beall  Ihe 
other  half,  and  from  this  decision  the  appeal  was  taken. 

It  appears  by  the  answer  of  the  appellee  to  the  petition  filed 
by  the  appellants  in  the  Orphan's  Court  for  the  distribution, 
that  Penelope  Beall,  one  of  the  sisters  of  the  testator,  is  alive. 

The  counsel  for  the  appellant  would  feel  much  more  confi- 
dence in  their  ability  to  shew  the  error  of  the  Orphan's  Court, 
but  for  the  circumstance  of  this  case  having  been  once  before 
under  the  consideration  of  this  court,  and  a  judgment  in  ac- 
cordance with  that  opinion  having  been  pronounced. 

They  nevertheless  proceed  briefly  to  assign  the  reasons,  and 
refer  to  the  authorities  upon  which  they  rely  for  a  reversal  of 
the  judgment. 
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1.  The  court  will  perceive,  that  the  legatees  in  this  case  all 
stand  in  equal  degree  of  relationship  to  the  testator.     They 
are  all  his  nephews  and  nieces.     If  then  he  had  died  intestate, 
and  they  had  been  his  next  of  kin,  they  would  have  taken  per 
capita,  under  the  English  Statute  of  Distributions,  which  has 
been  closely,  not  to  say  literally,  followed  by  the  act  of  1798, 
ch.  10,sub-ch.  11.  That  they  would  so  have  taken,  and  that  each 
of  the  eleven  children  would  have  taken  an  equal  share  of  the 
estate,  the  court  is  referred  to  2   Williams'  Ex'rs,  916,  917, 
9?0;  Durant  vs.  Prestwood,  1  Jitk.  454;  Lloyd  vs.  Trench,  2 
Ves.  Sr.  215. 

2.  And  in  the  case  of  bequest  to  "relations"  or  "family" 
generally,  even  without  mentioning  the  proportions  in  which 
the  fund  is  to  be  divided,  if  his  next  of  kin-be  related  to  him 
in  equal  degree,  they  will  take  in  equal  shares,  i.  e.  per  capita, 
each  being  entitled  in  his  own  right  to  an  equal  share.     1  Ro- 
per on  Legacies,  126;  2  Williams,  Ex'rs,  930,  note  (o).     The 
taking  per  stirpes,  always  presupposes  an  inequality  of  rela- 
tionship.    1  Roper,  128,   129.     If  then  there  had  not  been 
(as  there  is)  in  this  case,  any  words  indicating  the  clear  inten- 
tion of  the  testator,  that  these  legatees   should  take  in  equal 
shares,  still  as  they  all  stand  in  equal  degree  of  relationship  to 
him,  they  would  be  so  entitled,  and  each  would  take  an  equal 
share  of  the  testator's  property. 

3.  But  independently  of  these  considerations,  such  a  distri- 
bution is  the  proper  one,  for  reasons  founded  upon  the  obvious 
intention  of  the  testator. 

His  language  is,  that  of  the  residue  of  his  real  and  personal 
estate  shall  be  equally  divided  between  the  children  of  two  of  his 
sisters,  and  their  heirs  forever. 

Is  that  an  equal  division,  which  gives  to  some  of  these  chil- 
dren more  than  to  others  ? 

According  to  the  distribution  directedby  the  Orphan's  Court, 
the  children  of  Mrs.  Latimer,  of  whom  there  is  seven,  get  but 
one-fourteenth  of  the  estate,  while  those  of  Mrs.  Beall,  of 
whom  there  are  but  four,  get  one-eighth.  If  the  testator  had 
intended  this,  would  he  have  used  the  words  "equally  divided"1? 
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But  how  stands  the  matter  upon  authority.  And  in  bring- 
ing to  the  notice  of  the  court  the  cases  which  the  appellants' 
counsel  consider  as  settling  the  question  in  their  favour,  they 
respectfully  suggest  that  the  stream  of  authority  runs  all  one 
Way,  and  that  not  a  single  opposing  decision  can  be  found. 
The  principle  which  the  appellants  counsel  suppose  to  be  es- 
tablished beyond  controversy  is  this,  that  whether  the  legatees 
are  related  to  the  testator  in  equal  degree  or  not,  if  the  testa- 
tor has  shown  an  intention  that  they  shall  take  in  equal  shares, 
by  the  use  of  the  terms,  "to  be  equally  divided,"  (as  here)  or 
by  expressions  of  similar  import,  the  distribution  will  be  per 
capita. 

In  Thomas  vs.  Hole,  a  leading  case  upon  the  subject,  which 
will  be  found  reported  sufficiently  in  1  Roper,  92,  Lord  King 
decided,  that  a  bequest  of  j£500  to  the  relations  of  Elizabeth 
Hole,  "to  be  be  equally  divided  between  them,"  when  Eliza- 
beth had  at  the  period  of  the  testator's  death  two  brothers, 
and  several  nephews  and  nieces,  the  children  of  a  deceas- 
ed brother,  should  be  distributed  per  capita,  so  that  each  ne- 
phew and  niece  was  entitled  to  the  same  share  as  each  brother. 

In  the  same  book,  126,  127,  the  same  principle  is  asserted^ 
and  numerous  cases  cited  in  support  of  it. 

The  court  is  referred  particularly  to  the  following,  as  clear, 
decisive,  and  convincing.  Barnes  vs.  Patch,  8  Ves.  607, 608. 
Dyer  vs.  Dyer,  1  Merrivall,  414.  Butler  vs.  Stratton,  3  Bro. 
Ch.  C.  367.  Lady  Lincoln  vs.  Pelham,  10  Ves.  167,  174j 
175.  McMeilledge  vs.  Galbraith,  8  Serg.  8f  Raule,  43.  3 
Brown  Ch.  C.  68,  69.  Thomas  vs.  Hole,  Cases  Temp.  Talb. 
251,  and  Maddoxvs.  State,  4  Harr.  fy  John.  539. 

This  latter  case,  it  is  apprehended,  is  not  so  strong  in  fa- 
vour of  a  per  capita  distribution,  as  the  case  under  conside- 
ration; because,  in  the  case  of  4  Harr.  fy  John,  the  legatees 
did  not  stand  in  equal  degree  of  relationship  to  the  testator^ 
and  if  he  had  died  intestate,  the  division  would  have  been 
per  stirpes.  The  giving  the  children  of  the  deceased  brother^ 
therefore,  in  that  case,  an  equal  share  with  the  living  brother* 
must  have  been  by  force  of  the  words,  "to  be  equally  divided*" 
17  v.  11 
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The  court  is  also  referred  upon  this  point  to  2  Williams, 
931,  note  (o) ;  and  731,  note  (1).  And  to  McMeilledge  vs. 
Barcklay,  11  Serg.  Sf  Raule,  103,  to  show,  that  the  same  rule 
prevails  with  reference  to  real  estate. 

In  3  Bro.  Ch.  C.  68,  69,  the  court  say,  that  the  words 
"equally  to  be  divided,"  are  the  same  as  "share  and  share 
alike." 

There  is  another  view  of  this  subject,  which  is  supposed  to 
be  conclusive. 

It  has  already  been  stated,  that  it  appears  by  the  answer  of 
Penelope  Beall,  one  of  the  testator's  sisters,  and  whose  chil- 
dred  are  some  of  the  legatees,  is  alive. 

Now  she  being  alive,  how  is  it  possible  that  her  children  can 
take  as  her  representatives?  Could  the  testator  have  intended 
that  the  enjoyment  of  his  bounty  to  her  children  should  be 
postponed  until  her  death?  (when  he  gives  her  nothing,)  and 
yet  this  must  be  the  case,  if  they  are  made  to  claim  jure 
representations. 

It  is  clear,  therefore,  that  if  they  take  at  all,  they  must  take 
in  their  own  right,  and  per  capita. 

The  court  will  find  the  force  which  is  given  to  a  similar 
circumstance  in  the  case  of  Blacker  vs.    Webb,  2  Pr.  Wms. 
383,  386,  and  McMeilledge  vs.  Galbraith,  8  Serg.  #  Raule,  43. 
But  neither  of  these  families  of  children  take  by  represen- 
tation.    They  take  in  their  own  right,  and  as  purchasers. 

No  estate  or  interest  in  the  property  whatever  was  given  to 
either  of  the  parents,  whose  names  were  used  merely  to  iden- 
tify the  persons  who  were  the  objects  of  the  testator's  bounty. 
In  tracing  title  to  the  real  estate  which  passed  under  this 
devise,  would  it  be  necessary  to  mount  up  to  the  mothers,  or 
would  not  the  inheritable  blood  flow  from  the  children? 

If  they  take  as  purchasers,  as  we  think  there  can  be  no 
doubt,  then,  all  who  answer  the  description  take  per  capita.  2 
Williams,  931,  note  (o);  1  Roper,  69,  70.  This  would  b« 
the  case,  even  if  the  words  "issue"  or  "descendants"  had 
been  used. 
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In  the  note  (o)  to  931  2nd  Williams,  it  is  said,  if  a  bequest 
is  made  to  "issue,"  as  purchasers,  or  to  "descendants,"  all 
those  who  answer  the  description  will  take  per  capita. 

The  same  principle  will  be  found  to  be  asserted  in  the  same 
book,  729,  and  in  Crossly  vs.  Clare,  Jlmbler,  397 ;  3  Swanston 
320,  note  to  Brandon  and  Brandon  ;  and  Butler  vs.  Stratton, 
3  Bro.  Ch.  C.  367.  These  cases  show,  that  if  the  testator  in 
the  will  under  consideration,  instead  of  the  word  "children" 
of  his  two  sisters,  had  used  the  word  "issue"  or  "descend- 
ants," as  descriptive  of  the  persons  to  take,  that  all  those  who 
answer  the  description  will  take  per  capita. 

Ours  however,  is  a  much  stronger  case.  Here  the  term  used 
is  ''children"  which  is  naturally  a  word  of  purchase,  and  ne- 
ver converted  into  a  word  of  limitation,  unless  absolutely  ne- 
cessary to  effectuate  the  intention  of  the  testator.  1  Ropery 
69,  70. 

In  Buffar  vs.  Bradford,  2  Atk.  221,  Lord  Hardwicke  deci- 
ded, that  a  bequest  to  the  testator's  "niece,  Buffar,  and  her 
children  born  of  her  body,  did  not  lapse  in  consequence  of 
the  death  of  the  niece  in  the  testator's  life  lime;  upon  the  prin- 
ciple that  the  legatees  took  as  purchasers ;  a  judgment  which 
Roper,  very  properly,  says,  could  not  have  been  pronounced, 
if  the  child  had  taken  by  representation  through  its  mother. 

In  the  case  just  referred  to,  the  court  will  perceive,  the  mo- 
ther took  as  a  joint  tenant  with  the  children;  but  in  our  case, 
the  mothers  have  no  interest  of  any  kind.  They  take  nothing 
under  the  will,  which  passes  them  by,  and  bestows  the  prop- 
erty directly  upon  their  children.  How  then  can  it  be  said,  that 
the  children  take  in  right  of  the  mothers,  when  ihe  mothers 
have  no  rights  to  represent. 

The  latter  clause  of  the  will  may  lead  to  some  confusion,  if 
the  relation  of  the  parties  is  not  understood.  The  testator 
says  in  the  clause  referred  to,  that  the  children  of  Dr.  Latimer 
shall  have  the  same  share  in  case  of  his  death,  that  he  would 
be  entitled  to  if  living. 

This  Dr.  Latimer,  it  appears  from  the  petition,  is  himself 
one  of  the  children  of  Jinn  Latimer,  the  testator's  sister,  and 
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the  only  object  of  that  clause  of  the  will  was,  to  transmit  his 
share  to  his  children,  in  case  of  his  death  before  the  testator. 
Upon  the  whole  it  is  submitted,  that  the  decree  of  the  or- 
phans' court  should  be  reversed,  and  a  decree  passed,  direct- 
ing the  personal  estate  of  the  testator  to  be  distributed  among 
the  legatees  in  equal  shares. 

J.  M.  S.  CAUSIN  in  reply — 

This  case  was  argued  and  decided  by  the  court  at  the  June 
term  1840,  and  it  was  not,  as  the  counsel  for  the  appellee  is 
informed,  until  the  present  term  that  the  motion  for  re-argu- 
ment was  made  by  the  appellant. 

After  the  decision,  the  counsel  for  the  appellee  instructed 
his  client  to  file  in  the  Orphans  Court  of  Charles  county,  a 
copy  of  the  judgment  of  affirmance,  and  demand  his  share  of 
the  property  bequeathed ;  this  the  counsel  is  informed  has  been 
done,  and  that  the  Bealls  have  received  their  portions  of  pro- 
perty graduated  by  the  decision  of  this  court  at  the  June  term, 
and  have  given  their  several  receipts  for  the  same.  Steps 
have  also  been  taken  founded  upon  this  decision  by  the  trustee 
of  one  of  the  Latimers,  (heirs  under  the  will)  to  distribute  his 
property,  as  an  insolvent  debtor,  with  a  reference  to  that  de- 
cision. Whether  the  Latimer's  property  has  been  actually  so 
distributed,  the  counsel  for  the  appellee  has  not  been  distinctly 
informed — it  is  probable  that  such  distribution  has  not  been 
made. 

The  counsel  for  the  appellee  regards  the  motion  for  a  re-ar- 
gument as  somewhat  in  the  nature  of  an  application  for  a  new 
trial;  but  he  is  not  apprised  that  any  new  arguments  have  been 
advanced,  or  new  authorities  quoted,  to  prove  an  error  in  the 
former  decision  of  the  Court  of  Appeals.  Under  this  impres- 
sion he  considers  the  privilege  of  re-argument  extended  by  the 
court  to  the  appellants,  as  resulting  ex  gratia,  rather  than 
evincing  any  intervening  doubt  of  the  propriety  of  their  de- 
cision. In  this  view  he  is  compelled  to  repeat  to  the  court  the 
course  of  argument  originally  pursued  by  him. 

The  first  point  of  the  appellant's  argument  is  erroneous. 
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It  supposes  that  if  Ford  had  died  intestate,  the  division  of  his 
property,  as  regards  the  Ipgatees  in  the  will,  would  have  been 
per  capita.  It  is  admitted  that  Penelope  Beall  is  alive,  and 
that  Mrs.  Ann  Latimer  was  dead  at  the  time  of  the  death  of 
the  testator.  In  such  case  had  he  died  intestate,  it  is  evident 
that  Mrs.  Latimer'1  s  children  would  have  only  received  the  mo- 
ther's share  of  the  property, — taking  per  stirpes  and  not  per 
capita. 

The  second  point  rests  upon  a  case  not  presented  by  the  re- 
cord, of  a  bequest  to  "relations"  and  "family"  generally,  and 
even  admitting  the  law  as  therein  stated,  it  affords  no  rule  of 
construction  to  the  present  case. 

It  is  argued  by  the  appellant's  counsel  that  the  "language 
of  the  testator"  is  that  the  residue  of  his  real  and  personal  es- 
tate shall  be  "equally  divided  between  the  children  of  two  of 
his  sisters  and  their  heirs  forever,"  and  from  such  language  the 
intention  assumed  by  the  appellants  is  inferred.  No  such  lan- 
guage can  be  found  in  the  will — and  the  quotation  destroys 
distinctions  and  divisions  in  the  phraseology  of  the  bequest, 
which  the  appellee  deems  essential  to  its  proper  construction. 
But  without  particular  reference  to  the  appellants'  arguments, 
the  appellee  begs  leave  to  state  to  the  court  upon  what  grounds 
they  claim  the  continued  sanction  of  the  opinion  delivered  at 
the  June  term. 

Starting  with  the  acknowledged  position,  that  the  rule  of 
construction  of  wills  is  "the  intention  of  the  testator,"  (that 
intention  violating  no  moral  or  established  legal  principle)  and 
that  the  "nature  of  the  estate  passed  by  the  will  shall  be  deter- 
mined from  the  face  of  the  will  alone,"  it  is  evident  that  each 
will  almost  necessarily  presents  an  original  case, — since  the 
intention,  which  is  the  rule,  being  only  deducible  from  that 
will,  no  other  will  can  in  the  nature  of  things  supply  that  rule, 
and  consequently  other  cases  of  authority  can  only  be  brought 
to  bear  in  establishing  the  proper  construction,  in  so  much  as 
such  cases  have  given  a  legal  solemnity  and  technicality  of 
meaning  to  similar  terms  or  expressions  used,  in  the  will  which 
happens  to  be  the  subject  of  adjudication. 
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In  this  view  of  the  case,  the  authorities  cited  by  the  appel- 
lants' counsel,  are  only  formidable  when  they  arise  from  cases 
similar  to  that  now  presented. 

The  counsel  for  the  appellee  respectfully  contends,  that  none 
of  the  cases  cited  are  characterized  by  terms  of  material  im- 
port, such  as  occur  in  the  will  before  the  court. 

The  bequest  in  question  is  in  the  following  words: — "The 
residue  of  my  estate,  real  and  personal,  to  be  equally  divided 
between  the  children  of  my  sister  Jinn  Latimer  and  their  heirs 
forever,  and  the  children  of  my  sister  Penelope  Beall  and  their 
heirs  forever." 

The  court  will  perceive,  that  both  real  and  personal  prop- 
erty are  the  subjects  of  this  claim.  Most  of  the  cases  cited 
are  confined  to  bequests  of  personal  property,  overlooking 
the  fact,  which  we  deem  important,  that  real  estate  was  de- 
vised by  this  will. 

We  do  not  mean  to  contend,  that  the  rule  of  construction 
is  affected  by  the  fact  of  real  estate  being  devised  in  the  same 
clause  with  a  bequest  of  personal  property,  but  that  in  the 
present  case  it  forms  a  material  circumstance  from  which  to 
deduce  the  intention  of  the  testator. 

The  word  heirs,  in  a  will,  was  formerly  necessary  to  give 
effect  to  a  fee-simple  devise  of  real  property;  without  them  or 
equivalent  terms,  the  devise  was  only  for  life,  and  although  by 
Statute  of  Maryland  this  necessity  is  removed,  yet  when  the 
word  is  used  in  a  will,  it  must  be  taken  with  reference  to  the 
sense  in  which  it  is  generally  applied. 

It  is  evident,  from  the  terms  as  here  used,  that  the  intention 
of  the  testator  was  to  give  to  the  children  of  Jinn  Latimer,  in 
the  first  division  of  the  clause,  a  fee  simple  estate  in  the  land 
devised,  and  it  is  further  apparent,  that  if  the  latter  clause  of 
devise  to  the  children  of  Penelope  Beall  was  erased  from  the 
will,  the  intent  would  still  be  complete  and  perfect.  In  no  case 
could  they  take  more  than  a  moiety,  and  the  clause  of  de- 
vise to  Penelope  BeaWs  heirs  is  not  necessary,  to  designate 
either  what  share  Ann  Latimer's  children  take,  or  what  quan- 
tity of  estate.  The  interests  are  distinct  and  independent,  not 
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mingled  or  in  common.  If  the  testator  did  not  intend  to  sep- 
arate the  interests,  why  disjoin  the  clauses  under  which  they 
take;  why  not  give  it  generally  to  the  two  classes  of  children 
and  their  heirs  in  common. 

There  is  no  reason  either  in  law  or  the  customary  usage  of 
phrase,  thus  to  divide  the  interests,  unless  it  was  attended, 
that  in  fact  they  should  be  so  distinct  and  separate. 

We  contend,  then,  that  deducing  the  intention  from  the  face 
of  the  will,  it  is  evident  that  the  testator  did  not  contemplate 
the  two  clases  of  children  "and  their  heirs  forever,"  common 
participators  in  his  bounty,  but  as  far  as  language  could  con- 
vey his  meaning,  he  proposed  to  divide  them  into  two  distinct 
classes  of  heirs,  to  each  of  which  was  assigned  its  propor- 
tionate part,  entirely  independent  of  the  other. 

The  order  of  the  words  used  is  an  important  rule  of  con- 
struction in  arriving  at  the  intention  of  the  testator,  and  no 
words  are  to  be  rejected  which  would  aid  the  court  in  assert- 
ing that  intention.  19  Vesey,  654. 

Too  much  stress,  it  seems  to  us,  is  laid  upon  the  general 
current  of  authorities  quoted  by  the  appellants'  counsel,  es- 
tablishing the  principle  as  a  general  rule,  that  the  words  "chil- 
dren," "descendants,"  "issue,"  designate  a  per  capita  distri- 
bution. The  rule  is  general — but  it  only  applies  to  cases 
where  its  general  description  is  not  negatived  by  other  terms 
of  bequest  indicating  a  different  intention.  Davenport  vs. 
Hamburg,  3  Vesey,  258.  Ward  on  Leg.  123,  18th  Law  Li- 
brary. Wythe  vs.  Thurlston,  Jlrrib.  555. 

We  contend  in  this  case,  that  the  separation  of  interests 
made  by  the  phraseology  of  the  bequest,  the  moiety  of  estate 
or  interest  first  conveyed  to  one  class  of  legatees,  before  the 
other  is  named, — the  two  classes  being  perfectly  independent 
of  aid  from  each  other  to  ascertain  their  respective  interests — 
all  go  to  control  the  general  meaning  attached  to  the  word  chil- 
dren, as  used  in  the  authorities  quoted  by  the  appellants. 

It  is  argued  by  the  appellants,  that  the  Bealls  cannot  take  by 
representation,  as  their  mother  is  alive.  We  do  not  contend 
for  it.  We  claim  that  the  word  children,  as  here  used,  is  a 
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word  of  purchase, — a  designation  of  a  class,  not  as  estab- 
lishing relationship, — a  term  used  by  the  testator  as  distin- 
guishing those  whom  he  meant  to  partake  of  his  bounty, — 
that  they  do  take  in  their  own  right  under  the  will,  and  that 
this  term  may  be  used  in  the  distinct  limited,  sense  that  we  at- 
tach to  it.  Ward  on  Legacies,  18  Law  Library,  123.  Pow. 
on  Devises,  22  Law  Library,  175. 

The  court  will  perceive,  that  in  nearly  every  case  cited  by 
the  appellants,  a  joint  property  is  in  terms  given,  before  the 
division  or  degrees  of  interests  is  specified.  Thus  in  1st 
Merival,  Dyer  vs.  Dyer,  414,  cited  by  the  appellants,  the  be- 
quest is  "to  Edward  North's  children  and  Jinn  Price's  chil- 
dren," "to  be  equally  divided  between  them."  The  interest 
first  conveyed  is  joint,  and  the  words  subsequently  used  do 
not  sever  it. 

Such  will  be  generally  found  the  terms  of  bequest  in  the 
other  cases  cited — all  clearly  conveying  a  joint  interest  to  the 
parties  to  take. 

In  the  case  at  bar  no  joint  estate  is  given,  but  each  class 
of  children  takes  its  share  entire  and  independent  of  the  other. 
No  terms  of  joint  interest  are  used,  either  to  characterise  the 
estate  conveyed  in  the  bequest,  or  in  the  interests  conferred 
by  it. 

In  case  of  Maddox  vs.  The  State,  4  Harr.  fy  John,  539,  is 
much  relied  on  by  the  appellants.  The  appellee  conceives  it 
is  equally  liable  to  the  objections  urged  to  the  applicability  of 
the  other  authorities  cited  by  the  appellant,  to  the  case  before 
the  court.  The  clause  of  bequest  in  that  case,  was  not  dis- 
tinguished by  the  distinct  separation  of  classes  which  occurs 
here.  The  terms  are,  "to  be  equally  divided  between  my 
brothers  Justinian  and  my  brother  George's  children ;"  the 
parties  to  take  are  there  connected  by  the  copulative  conjunc- 
tion, and  no  such  distinction  is  drawn,  between  the  interests 
of  the  parties  there,  as  in  this  case,  and  if  the  term  "heirs" 
had  been  used,  it  would  have  been  the  common  heirs  of  both. 
Here  the  distinct  fee-simple  interest  in  half  the  property  is 
given  to  the  heirs  of  Jinn  Latimer,  and  there  an  equally  dis* 
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tinct  fee-simple  interest  in  the  other  half  of  the  heirs  of  Pen* 
elope  Beall. 

The  question  here  involved  does  not  appear  to  have  been 
argued  in  Maddox  vs.  The  State.  Stone  for  the  appellant 
only  urged  two  points:  1st.  That  the  bond  upon  which  the 
action  was  brought  was  about  twelve  years  standing.  2nd. 
That  the  parties  for  whom  the  action  is  brought,  claiming 
under  different  rights,  could  not  be  joined  in  the  same  action. 

Although  the  court  concur  in  the  several  opinions  of  the 
court  below,  the  point  which  the  court  seems  to  have  decided 
was,  that  limitations  to  be  availed  of,  must  be  pleaded. 

So  that  if  the  court  should  deem  this  to  be  in  some  mea- 
sure a  precedent  decision,  it  does  not  seem  to  the  appellee  to 
have  been  of  that  deliberate  character  as  distinctly  to  settle 
the  sole  issue  here  made. 

The  court  refused  to  open  the  judgment. 

JUDGMENT  AFFIRMED. 


EXECUTORS  OF  R.  OLIVER,  vs.  PALMER  AND  HAMILTON— 
June  1840. 

It  is  for  this  tribunal,  and  not  for  the  inferior  court,  to  determine  whether,  itt 
any  given  case,  an  appeal  lies. 

Under  the  act  of  1826,  ch.  200,  section  14,  all  appeals  from  decrees  of  the 
Court  of  Chancery,  shall  be  prosecuted  within  nine  months  from  the  time 
of  making  such  decrees,  unless  it  shall  be  alleged  on  oath  or  affirmation, 
that  such  decree  was  obtained  by  fraud  or  'mistake. 

The  law  does  not  require  that  the  fraud  or  mistake  shall  be  proved,  nor  is  it  a 
subject  of  controversy  between  the  parties.  Neither  is  it  necessary  to  en- 
title a  party  to  appeal  under  this  act  of  Assembly,  after  the  expiration  of 
the  nine  months,  that  the  grounds  or  nature  of  the  fraud  or  mistake  should 
be  stated.  If  it  be  alleged  on  oath,  that  the  decree  was  obtained  by  fraud  or 
mistake,  it  is  sufficient  to  warrant  the  appeal  after  the  nine  months — and 
the  law  being  silent  in  relation  to  the  person  who  is  to  make  the  oath,  it 
may  be  made  by  any  person  having  knowledge  upon  the  subject. 

The  appeal  need  not  be  entered  on  the  first  moment  of  the  discovery,  a  just 
construction  of  the  act  allowing  the  same  time  to  appeal,  after  the  discove- 
ry of  the  fraud  or  mistake,  as  is  given  all  other  persons  under  the  law. 

18  v.  11 
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A  bill  or  petition  may  be  filed  to  vacate  the  enrolment  of  a  decree  alleged  tec 
have  been  obtained  by  surprise,  and  to  let  in  the  defendant  to  answer,  and 
from  the  order  of  the  Chancellor  refusing  the  application  in  either  form, 
an  appeal  may  bo  taken  to  this  court. 

The  act  of  1820,  ch.  161,  gives  to  the  party  not  appearing,  or  appearing  and 
not  answering,  the  right  before  final  decree,  under  circumstances,  to  file  his 
answer ;  but  the  Legislature  did  not  design  to  say,  that  no  case  could  be 
presented  in  which  the  party  would  be  let  in  to  answer  after  decree. 

APPEAL  from  the  Court  of  Chancery. 

Motion  to  dismiss  the  appeal  by  the  appellees. 

The  bill  in  this  cause  was  originally  filed  in  Baltimore  coun- 
ty court,  as  a  court  of  equity,  on  the  9th  August  1837,  by  the 
appellees,  against  the  appellants.  Its  object  was  to  recover 
payment  of  an  order  of  the  18th  June  1821,  of  Lemuel  Taylor 
on  Robert  and  John  Oliver,  in  favor  of  the  appellees,  under 
the  circumstances  alleged  in  the  pleadings.  The  defendants 
were  returned  summoned  to  the  September  term  1837,  of  that 
court;  and  not  appearing,  the  complainants,  on  the  15th  No- 
vember 1838,  obtained  a  decree,  declaring  they  were  entitled 
to  some  relief,  and  an  order  for  a  commission  to  take  proof  in 
support  of  the  allegations  of  the  bill.  A  commission  was  is- 
sued— proof  taken  and  returned  on  the  28th  December  1838; 
on  the  same  day,  at  the  suggestion  of  the  complainants,  the 
cause  was  removed  from  Baltimore  county  court  to  the  Court 
of  Chancery.  On  the  8th  January  1839,  the  Chancery  Court 
referred  the  cause  to  the  Auditor  of  that  court,  who  on  the  25th 
of  the  same  month,  reported  various  accounts  to  the  court,  one 
awarding  the  complainants  the  sum  of  $17,578.33.  To  this 
account  the  complainants  excepted.  But  on  the  8th  February 
1839,  the  Chancellor  (BLAND,)  overruled  the  exceptions ;  rat- 
ified it  and  decreed,  that  the  appellants  should  pay  the  sum 
above  mentioned,  or  bring  the  same  into  court,  &c.  Nothing 
further  appears  to  have  been  done  in  the  cause,  until  the  23rd 
November  1839,  when  the  defendants  filed,  their  petition,  al- 
leging a  variety  of  facts,  praying  that  the  enrolment  of  the 
final  decree  of  the  8th  February  1839,  might  be  opened;  that 
they  might  be  allowed  to  file  their  answer  to  the  original  bill; 
and  that  such  further  proceedings  might  be  had,  as  may  be  ne- 
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oessary  tc  insure  a  trial  of  the  merits  of  the  cause,  and  for 
other  relief.  This  petition  was  answered  by  the  appellees, 
accompanied  with  various  exhibits  and  depositions.  On  the 
the  17th  March  1840,  the  Chancellor,  upon  petition  of  the  ap- 
pellants, ordered  their  petition  and  answer  to  stand  for  hear- 
ing, on  the  24th  April  1840,  and  gave  the  parties  the  usual 
leave  to  take  proof.  This  petition,  &c.,  coming  on  to  be  heard, 
on  the  7th  May  1840,  was  dismissed  by  the  Chancellor  with 
all  proceedings  under  it,  he  being  of  opinion,  that  on  the  23rd 
November  1839,  when  the  application  was  made,  the  decree 
could  not  be  opened  on  a  mere  petition  for  that  purpose;  but 
waiving  all  objection  to  the  form  of  the  proceeding  by  peti- 
tion, no  sufficient  cause  had  been  shewn  for  opening  or  vaca- 
ting the  record  of  the  decree  of  8th  February  1839. 

On  the  19th  May  1840,  the  appellants  filed  the  following 
petition — 
To  the  Honorable  THEODORICK  BLAND, 

Chancellor  of  the  State  of  Maryland: 

The  petition  of  Robert  M.  Gibbs,  Charles  Oliver  and  Thomas 
Oliver,  the  defendants  to  this  cause,  that  by  a  decree  passed 
in  the  cause  on  the  8th  day  of  February  1839,  they  were  re- 
quired to  pay  unto  the  complainants  the  sum,  &c. ;  that  the 
said  decree  was  obtained  in  the  cause  by  mistake,  which  was 
not  discovered  by  your  petitioners,  until  after  the  time  ap- 
pointed for  regularly  taking  an  appeal  therefrom,  as  they  will 
be  prepared  to  show,  according  to  the  form  of  the  act  of  As- 
sembly; they  therefore  pray,  that  they  might  be  permitted  now 
to  appeal  from  said  decree  to  the  Court  of  Appeals,  &c. 

To  this  petition  were  annexed  the  depositions  of  Jonathan 
Meredith,  Esq.,  one  of  the  solicitors  of  the  defendants,  and 
of  Thomas  Oliver,  that  the  decree  within  mentioned  was  ob- 
tained through  mistake. 

A  prayer  for  an  appeal  was  also  entered  upon  the  record ; 
and  the  defendants  by  their  solicitor,  filed  an  order  directed 
to  the  Register  of  the  court,  to  enter  an  appeal  on  behalf  of 
the  defendants,  from  the  final  decree  in  this  cause,  and  also 
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from  the  order  whereby  the  defendants  petition  to  open  the 
enrolment  of  the  decree  is  dismissed. 

At  this  term  the  appellees  moved  to  dismiss  the  appeal,  as 
well  from  the  final  decree  of  the  8th  February  1839,  as  from 
the  order  of  the  7th  May  1840. 

The  motion  was  argued  before  STEPHEN,  ARCHER,  CHAM- 
BERS, and  SPENCE,  J. 

By  NICOLS,  DULANY  and  W.  SCHLEY,  for  the  appellees. 
In  support  of  their  motion  to  dismiss  the  appeal  from  the 
decree  of  8th  February  1839,  they  insisted — 

1.  That  the  said  appeal  was  not  brought  up  to  this  court, 
until  after  the  lapse  of  more  than  fifteen  months  from  the  time 
of  making  said  decree. 

2.  That  the  said  appeal  was  not  made  or  entered  in  the 
Court  of  Chancery,  until  after  the  lapse  of  more  than  fifteen 
months  from  the  time  of  making  said  decree. 

3.  That  there  is  no  sufficient  allegation,  on  oath  or  affir- 
mation, that  said  decree  was  obtained  by  fraud,  or  through 
mistake,  to  entitle  the  appellants  to  maintain  this  appeal  there- 
from. 

4.  That  the  allegation  of  mistake,  made  by  the  appellants 
in  their  petition  to  the  Chancellor,  filed  on  the  19th  of  May 
1840,  is  defective,  informal  and  insufficient;  and  is  but  the 
assertion  by  the  petitioners  of  their  opinion  and  conclusion 
upon  a  state  of  case,  not  disclosed  in  their  petition;  and  with- 
out any  explanation  of  the  grounds  on  which  such  opinion 
and  conclusion  were  formed,  without  any  specification  of  the 
supposed  mistake,  and  without  even  a  suggestion  of  the  na- 
ture of  such  supposed  mistake,  or  its  probable  effect  in  the 
cause. 

5.  That  the  said  petition  of  the  19th  May  1840,  is  not  on 
the  oath  of  all  the  said  petitioners,  nor  is  any  reason  given,  or 
cause  shewn,  why  the  same  is   not  on  the  oath  or  affirmation 
of  all  the  said  petitioners,  whereas,  nevertheless,  all  have  con- 
curred in  the  present  appeal. 

6.  That  the  appeal,  not  being  made  and  entered  in  the 
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Court  of  Chancery,  within  nine  months  from  the  time  of  ma- 
king the  said  decree,  could  not  be  made  and  entered  in  said 
court,  nor  prosecuted  in  this,  except  upon  allowance  thereof, 
by  an  order  of  the  Court  of  Chancery,  upon  the  ground,  that 
the  same  was  obtained  by  fraud  or  through  mistake;  whereas 
no  such  order  of  the  Court  of  Chancery  was  passed,  and  made 
to  allow  an  appeal  from  said  decree. 

7.  That  even  if  the  appellants  are  to  be  considered  as  enti- 
tled to  appeal,  after  the  lapse  of  nine  months  from  the  time 
of  making  said  decree,  or  the  allegation  that  the  same  "was 
obtained  through  mistake,"  and  that  such  mistake  was  not 
discovered  until  after  the  expiration  of  nine  months  from  the 
time  of  making  said  decree:  yet  the  appellants  were  bound  to 
exercise  such  right  without  unnecessary  delay,  and  upon  the 
very  first  opportunity.  Whereas  from  the  affidavit  of  Mr.  Mer- 
edith, endorsed  on  the  petition  to  the  Chancellor,  filed  on  the 
19th  May  1840,  it  appears  that  the  alleged  mistake  was  known 
at  least  as  early  as  the  21st  November  1839,  and  that  said 
petition  was  then  prepared ;  and  yet,  although  a  term  of  this 
court  has  since  elapsed,  no  cause  is  shewn,  nor  any  reason  as- 
signed, why  the  said  petition  was  not  sooner  filed,  and  the  ap- 
peal brought  up  to  the  last  December  term  of  this  court. 

8.  That  the  appellants,  after  the  discovery  of  the  alleged 
mistake,  having  elected  to  apply  to  the  Court  of  Chancery  for 
relief,  touching  the  said  decree,  are  bound  and  concluded, 
upon  the  hearing  of  this  motion,  by  the  decision  of  said  court 
upon  any  allegations  of  facts  respecting  said  alleged  mistake; 
and  further,  that  by  such  election  of  remedy,  by  application 
to  the  Court  of  Chancery,  and  the  proceedings  thereon  had, 
the  appellants  waived  and  abandoned  the  right,  if  any,  which 
they  might  otherwise  have  claimed,  to  insist  on  such  alleged 
mistake  as  a  ground  to  maintain  an  appeal  for  said  decree. 

9.  That  inasmuch  as  the  appellants  were  in  default,  in  fail- 
ing to  appear  and  answer,  and  the  said  decree  was  obtained 
in  virtue  of  the  provisions  of  the  act  of  1820,  chapter  161,  the 
defendants  have  no  right  to  seek  a  reversal  thereof,  by  appeal, 
in  the  mode  now  attempted. 
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And  upon  the  motion  to  dismiss  the  appeal  from  the  order 
of  7th  May  1840,  the  appellees  further  insisted — 

10.  That  the  refusal  of  the  Chancellor  to  open  the  enrol- 
ment of  the  decree  of  8th  February  1839,  declared  in  his  said 
order  of  7th  May  1840,  did  not  decide  any  matter  of  right 
between  the  parties;  and  that  the  same  is  not  a  decision,  order 
or  decree,  from  which  an  appeal  will  lie  to  this  court. 

ALEXANDER,  McMAHON  and  R.  JOHNSON  for  the  appel- 
lants insisted — 

1.  That  the  appeal  from  the  final  decree  of  the  8th  Febru- 
ary 1839,  is  properly  taken.     The  prayer  for  an  appeal  being 
sustained  by  the  affidavit  of  one  of  the  appellants,  that  the 
decree  was  entered  by  mistake. 

2.  That  the  circumstances  of  mistake,  are  not  required  to 
be  set  out  in  the  affidavit,  or  in  any  manner  shewn  to  the 
court;  but  if  this  position  should  be  ruled  against  them,  they 
will  insist,  that  their  petition  to  vacate  the  enrolment  of  the 
decree,  fully  proves  the  existence  of  mistake  on  the  part  of 
the  appellants  in  reference  to  the  entry  of  said  decree. 

3.  That  an  appeal  will  lie  from  the  order  dismissing  their 
petition,  to  vacate  the  enrolment  of  the  decree.     In  support 
of  this  position  they  will  contend,  that  the  petition  is  the  ap- 
propriate form  of  proceeding,  to  attain  the  relief  which  was 
sought,  and  that  the  error  dismissing  their  petition,  being  pas- 
sed in  fact  upon  the  merits,  precludes  them  from  all  relief  by 
any  form  of  proceeding,  against  the  irregularity  and  surprise, 
of  which  they  complain  in  their  petition. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

Two  appeals  have  been  taken  in  this  case,  one  from  the  final 
decree  of  8th  February  1839,  and  the  other  from  the  Chan- 
cellor's order  of  7th  May  1840,  dismissing  the  petition  of  the 
appellants  filed  on  the  23rd  November  1839,  which  appeals 
were  entered  on  the  19th  May  1840. 

Motions  have  been  made  to  dismiss  these  appeals.  The 
appeal  from  the  final  decree  it  is  insisted,  is  made  at  too  late  a 
period,  and  that  no  appeal  will  lie  from  the  order  dismissing 
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the  appellants'  petition,  for  reasons  which  will  be  hereafter  ad- 
verted to. 

First,  as  to  the  final  decree.  By  the  act  of  1826,  ch.  200, 
sec.  14,  all  appeals  from  decrees  of  the  Court  of  Chancery, 
shall  be  prosecuted  within  nine  months  from  the  time  of  ma- 
king such  decrees,  and  not  afterwards,  "unless  it  shall  be 
alleged  on  oath  or  affirmation ,  that  such  decree  was  obtained  by 
fraud  or  mistake."  This  appeal  having  been  taken  more  than 
nine  months  after  the  decree,  the  question  has  been  raised, 
whether  under  this  clause  of  the  act,  the  appellants  are  now 
properly  in  this  court,  to  prosecute  their  appeal. 

On  the  19th  May  1840,  the  appellants  filed  in  Chancery  a 
petition,  alleging,  that  the  decree  was  obtained  by  mistake, 
which  was  accompanied  by  the  affidavits  of  Jonathan  Mere- 
dith, Esq.,  and  Thomas  Oliver,  one  of  the  appellants,  that  the 
decree  was  obtained  through  mistake.  An  appeal  bond  was 
taken  in  the  usual  form,  and  approved  by  the  Chancellor. 

These  affidavits  are  alleged  to  be  insufficient  to  enable  the 
appellants  to  prosecute  their  appeal,  because  they  are  but  as- 
sertions of  the  parties  opinion  and  conclusion,  upon  a  state  of 
the  case  not  disclosed,  and  without  any  explanation  of  the 
grounds  upon  which  such  opinion  and  conclusion  were  found- 
ed, without  any  specification  of  the  supposed  mistake,  and 
without  even  a  suggestion  of  the  nature  of  such  supposed 
mistake,  or  its  probable  effect  in  the  cause,  and  they  are  fur- 
ther contended  to  be  insufficient,  because  only  one  of  the  par- 
ties has  made  the  affidavit. 

It  is  for  this  tribunal,  and  not  for  the  inferior  court  to  de- 
termine, whether  in  any  given  case  an  appeal  lies;  and  it  is 
therefore  a  question,  entirely  proper  for  the  consideration  of 
this  court,  whether  the  affidavits  filed  in  this  case  give  the  par- 
ties a  right  of  appeal.  Thompson  vs.  McKim,  6  Harr.  Sf 
John.  302. 

The  act  of  Assembly  is  so  worded,  as  to  leave  no  doubt  on 
our  minds,  as  to  its  true  construction.  The  appeal  is  to  be 
allowed  after  nine  months,  provided  it  is  alleged  on  oath,  that 
it  was  obtained  through  fraud  or  mistake.  The  act  does  not 
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say,  provided  it  be  proved,  but  provided  it  be  alleged,  and  the 
mode  of  establishing  the  allegation,  is  by  an  oath.  The  right- 
exists  upon  the  allegation  and  oath,  and  is  not  a  subject  mat- 
ter of  controversy  between  the  parties,  unless  we  do  violence 
to  the  act  of  Assembly;  for  if  the  oath  is  to  be  controverted 
and  denied,  and  so  disallowed,  the  allegation  and  oath  are 
discarded,  which  the  Legislature  say,  shall  entitle  the  party  to 
an  appeal.  Appeals  are  thus  limited  and  restricted,  unless 
there  is  an  allegation  and  oath,  of  fraud  or  mistake.  The 
abuse  from  such  an  exemption,  was  supposed  to  be  found  in 
the  requirement  of  an  oath,  that  the  mistake  or  fraud  existed. 
The  abuses  anticipated  to  arise  from  this  construction  of  the 
law,  will  most  probably  be  found  to  be  imaginary.  After  the 
lapse  of  twenty-four  years  since  the  passage  of  the  law,  this 
is  the  first  case  where  any  party  has  sought  at  our  hands,  the 
benefit  of  the  law. 

Several  acts  of  Assembly  have  been  passed,  which  in  their 
received  construction,  have  aided  us  in  the  interpretation,  which 
we  have  placed  on  the  clause  of  the  act  under  consideration. 
By  the  act  of  1804,  ch.  55,  sec.  2  and  3,  civil  causes  are  author- 
ised to  be  removed  by  suggestion  in  writing,  by  either  of  the 
parties  thereto,  supported  by  affidavit  or  other  proper  evidence, 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county 
where  such  actions  are  depending;  and  in  criminal  prosecu- 
tions, the  party  presented  or  indicted,  might  remove  upon 
suggestion  without  an  oath,  until  by  the  act  of  1805,  ch.  65, 
sec.  49,  an  oath  was  required.  The  effect  of  these  provisions- 
was  to  change  the  jurisdiction,  and  the  ground  upon  which  the 
change  was  to  be  made,  was,  that  "a  fair  and  impartial  trial 
could  not  be  had  in  the  county  where  the  suggestion  was 
made,"  yet  no  other  evidence  has  ever  been  required  of  this 
fact,  than  the  oath  of  the  party.  No  counter  proof  is  admit- 
ted, the  oath  of  the  party  being  sufficient  to  establish  the 
fact,  that  a  fair  and  impartial  trial  could  not  be  had,  and  even 
the  suggestion  without  oath  was  sufficient  in  criminal  prose- 
cutions, until  modified  by  the  act  of  1805,  ch.  65,  sec.  49. 
By  the  act  of  1804,  ch.  55,  sec.  4,  the  Attorney  General  may 
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remove  by  suggestion  in  writing.  It  has  never  been  the  prac- 
tice where  such  suggestion  has  been  made,  to  require  any 
proof  whatever,  that  a  fair  and  impartial  trial  could  not  be  had; 
but  the  suggestion  has  been  taken  as  a  compliance  with  the 
requisitions  of  the  law,  and  the  fact  whether  a  fair  and  im- 
partial trial  could  be  had,  in  the  county  where  the  suggestion 
has  been  made,  has  never  been  permitted  to  be  controverted; 
but  the  suggestion  on  oath  in  the  one  case,  and  the  suggestion 
alone  in  the  other,  have  been  always  considered  as  conclusive. 
It  may  be  further  observed,  that  where  the  oath  of  the  party 
per  se,  is  not  to  operate,  the  Legislature  have  expressly  so  de* 
•clared,  and  have  pointed  out  the  mode  of  contesting  it,  as  will 
fee  seen  by  reference  to  the  act  of  1787,  ch»  9,  sec.  2  and  3. 

In  various  laws,  the  Legislature  have  required  proof  to  be 
taken  as  a  foundation  for  the  court's  proceedings,  as  in  the 
act  in  relation  to  attachments  of  1715,  and  the  act  of  1786) 
•eh.  33,  in  relation  to  the  marking  and  bounding  of  lands.  IB 
other  laws,  they  declare  the  oath  of  the  party  shall  be  the  foun- 
dation of  the  proceedings,  as  in  the  act  of  1795,  ch.  5.  We 
apprehend,  that  in  the  case  before  us,  the  Legislature  has  point- 
ed out  the  mode  of  proof,  by  declaring,  that  on  oath  of  fraud 
or  mistake,  an  appeal  would  lie,  and  having  so  done,  we  are 
of  course  bound  to  concede  the  right. 

It  must  be  remarked,  that  the  law  does  not  say  by  whom  the 
«ath  shall  be  taken.  The  appellees  insist,  it  must  be  made 
by  the  parties ;  that  where  there  is  more  than  one  party,  it 
must  be  made  by  all  the  parties,  who  desire  to  prosecute  their 
appeal.  We  think,  that  as  the  law  is  silent  in  relation  to  the 
person  who  is  to  make  the  oath,  it  may  be  made  by  any  per- 
son having  knowledge  of  the  fraud  or  mistake.  It  would 
have  been  unwise  to  have  confined  it  to  the  parties,  because 
by  so  doing,  in  many  cases  the  design  of  giving  an  appeal 
would  have  been  defeated.  Mistakes  may  be  committed,  or 
fraud  exist,  not  known  to  the  parties,  but  known  to  other  per- 
sons. Nor  do  we  consider,  that  all  the  parties  should  make 
oath,  for  one  of  the  parties  alone  may  be  conversant  of  the 
mistake  or  fraud. 

19  v.  11 
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It  is  again  urged,  that  if  the  allegation  and  affidavit  are 
sufficient,  still  the  appeal  is  taken  at  too  late  a  period,  being 
nearly  six  months  after  the  decree  was  brought  to  the  knowledge 
of  the  appellants.  But  in  our  apprehension,  there  has  been 
no  want  of  diligence  in  prosecuting  the  appeal,  after  a  know- 
ledge of  the  existence  of  the  decree.  In  the  case  of  alleged 
fraud  or  mistake,  there  is  no  positive  limitation  in  the  act,  as 
to  the  time  when  the  appeal  shall  be  taken,  and  nothing  would 
justify  this  court  in  so  limiting  this  right,  that  persons  intend- 
ed to  be  benefitted  by  it,  should  on  the  first  moment  of  the 
discovery  of  fraud  or  mistake,  resort  to  his  appeal.  A  just 
construction  of  the  act,  would  allow  him  the  same  time  to  ap- 
peal, after  the  discovery  of  the  fraud  or  mistake,  that  all  other 
persons  had  under  the  act.  In  this  view  of  the  case,  the  ap- 
peal has  not  been  delayed  unreasonably. 

The  next  question  presented,  is  on  the  right  of  appeal  from 
the  order  of  the  Chancellor,  dismissing  the  appellant's  peti- 
tion, praying  under  the  circumstances  therein  stated,  that  the 
enrolment  of  the  decree  of  8th  February  1839,  might  be  va- 
cated; that  the  appellee  upon  terms  might  be  let  in  to  answer, 
and  for  such  relief  as  the  case  might  require. 

Upon  the  merits  of  this  appeal,  or  whether  the  Chancellor 
did  right  or  wrong  in  dismissing  the  petition  on  the  present 
motion,  we  are  not  called  upon  to  determine. 

The  only  question  we  have  to  decide  is,  whether  an  appeal 
Kes  from  the  decision  of  the  Chancellor,  dismissing  the  peti- 
tion. 

There  was  an  interlocutory  decree  under  the  act  of  1820,  in 
consequence  of  the  failure  of  the  appellants  to  appear  and  an- 
swer ;  a  commission  ex  parte  issued,  testimony  was  taken,  and 
a  final  decree  passed. 

The  appellants  sought  by  petition,  to  open  the  enrolment  of 
decree,  and  in  effect,  to  vacate  the  decree;  so  that  they  might 
be  permitted  to  answer  and  disclose  the  merits  of  their  case. 
The  decree  having  been  duly  enrolled,  became  a  record  of 
the  court,  and  bound  the  rights  of  the  appellant,  and  the  re- 
fusal of  the  Chancellor  to  vacate  the  enrolment  and  decree> 
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and  to  let  in  the  merits  on  a  proper  case  made,  as  much  af- 
fected the  rights  of  the  appellant,  as  a  decree  opening  the  en- 
rolment, and  vacating  the  decree  would  have  affected  the  rights 
of  the  appellees.  And  in  the  latter  case,  an  appeal  has  been 
entertained  by  this  court.  The  action  of  the  Chancellor,  it 
has  been  determined  by  this  court,  in  such  cases,  is  to  be  regu- 
lated by  a  sound  discretion,  but  unless  he  exercises  that  dis- 
cretion according  to  law,  this  court  has  determined  in  Scott 
vs.  Burch,  1  Gill  fy  John.  393,  that  an  appeal  will  lie  from  his 
decision,  and  in  that  case  reversed  the  Chancellor's  decree. 
In  4  Bro.  Par.  cases,  456,  an  appeal  was  held  to  lie,  from  an 
order  refusing,  after  the  enrolment  of  a  decree,  to  set  aside 
the  process  of  contempt,  and  a  decree  obtained  on  a  sequestra- 
tion, and  to  receive  the  answer  of  the  defendant.  The  House 
of  Lords  entertained  the  appeal,  and  decreed,  that  the  se- 
questration should  be  discharged,  the  enrolment  of  the  decree 
vacated,  and  the  decree  set  aside.  In  this  case  it  was  argued 
on  appeal,  as  it  has  been  here,  that  the  proper  remedy  of  the 
party,  was  by  bill  of  review,  but  the  result  proved  that  the 
argument  was  not  maintained. 

It  is  said  this  is  a  decree  upon  the  merits,  and  that  no  case 
can  be  found  in  the  English  books,  where  the  enrolment  of  a 
decree  has  been  vacated,  and  the  decree  has  been  set  aside, 
except  by  bill.  In  the  case  in  4  Bro.  Par.  Ca.,  546,  the  de- 
fendant was  in  contempt  for  not  answering,  and  the  bill  was 
taken  pro  confesso.  In  the  case  now  before  the  court,  the  ap- 
pellants had  never  appeared,  and  instead  of  the  bill  being  ta- 
ken pro  confesso,  there  was  evidence  taken  ex  parte,  and  a 
decree  was  passed.  In  neither  case  were  the  merits  of  the 
defendant's  case  developed.  In  each,  the  object  and  design 
would  be  the  same,  to  get  rid  of  the  decree,  that  defendant's 
defence  to  the  merits  might  be  let  in.  In  point  of  principle, 
it  seems  to  us  difficult  to  distinguish  the  cases.  Technically 
it  may  be  true,  that  in  the  one  case,  the  decree  would  be  on 
the  merits,  and  the  other  not ;  but  in  point  of  fact,  in  neither 
case,  would  the  decision  be  on  the  merits  of  the  defendant's 
ease,  not  having  filed  his  answer,  or  taken  his  testimony. 
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This  being  a  proceeding  under  our  act  of  Assembly,  there  are- 
no  cases  in  the  English  books  precisely  like  it,  but  the  cases, 
which  bear  the  strongest  affinity  to  it,  are  the  cases  of  decrees 
pro  eonfesso. 

Had  the  design  been  to  set  aside  the  decree  for  fraud,  the 
remedy  would  clearly  have  been  by  bill  of  review,  and  not  by 
petition,  and  in  such  a  case,  had  the  relief  been  sought  by  a 
wrong  mode  of  proceeding,  the  decision  of  the  Chancellor 
would  have  settled  no  right;  and  an  appeal  would  not  have- 
laid  to  this  court.  But  with  the  precedent  before  us,  we  can- 
not say  that  an  original  bill  was  necessary,  nor  do  we  perceive, 
that  a  bill  of  review  could  have  been  sustained.  Fraud  in  the 
obtention  of  the  decree  is  not  alleged.  The  concealment  al- 
leged is  subsequent  to  the  decree,  and  even  subsequent  to  the 
enrolment.  No  error  is  alleged  apparent  in  the  body  of  the 
decree,  nor  is  there  any  discovery  averred  of  new  matter,, 
which  would  constitute  properly  the  ground  work  of  a  bill  of 
review. 

If  it  be  said,  that  the  decree  having  been  enrolled,  an  ori- 
ginal bill  although  not  technically  a  bill  of  review,  should  have 
been  filed  to  vacate  it,  the  answer  we  think,  will  be  found  in 
the  fact,  that  bills  have  not  always  been  resorted  to  for  such  a 
purpose.  Thus  in  4  Bro.  Par.  Cas.  546,  and  in  1  John.  Ch.. 
541,  and  in  3  John.  Ch.  C.  424.  In  the  two  latter  cases,  it 
would  appear  as  though  the  decrees  were  enrolled,  yet  peti- 
tions were  filed  to  vacate  the  decrees,  and  let  in  the  answers.. 
So  in  John.  Ch.  201,  a  petition  to  vacate  a  decree  for  surprise 
or  irregularity,  is  considered  the  proper  course;  but  it  is  not 
certain  in  that  case,  whether  the  decree  was  enrolled.  Again, 
there  are  other  cases  in  which  bills  have  been  filed,  as  in  1 
Gill  fy  John.  393.  From  these  cases  we  are  led  to  the  conclu- 
sion, that  the  appellants  might  have  proceeded  for  the  alleged 
surprise,  either  by  bill  or  petition. 

It  is  admitted,  that  an  appeal  will  not,  in  general,  lie  from 
an  order  refusing  to  re-hear.  2  Wend.  226.  But  this  is  an  ap- 
plication to  vacate  the  enrolment  of  a  decree ;  to  set  aside  the 
decree,  and  to  let  in  the  answer,  and  the  merits  of  the  case  on 
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the  part  of  the  defendants  below,  who  never  appeared,  and 
therefore  an  essentially  different  application  from  that  of  a  re- 
hearing simply. 

The  act  of  1820,  ch.  161,  gives  to  the  party  not  appearing, 
or  appearing  and  not  answering,  the  right  before  final  decree, 
under  circumstances,  to  file  his  answer.  But  it  was  not  the 
design  of  the  Legislature  to  say,  that  there  could  be  no  case  pre- 
sented in  which  it  would  be  competent  for  the  party  after  decree, 
to  be  let  in  to  answer.  The  design  of  the  act  was  certainly  to  ex- 
pedite Chancery  suits,  where  they  were  protracted  by  the  negli- 
gence of  one  of  the  parties;  but  it  did  not  design,  to  give  one 
party  advantage  over  the  other,  and  in  all  cases  to  make  the  de- 
cree conclusive  in  the  cause,  although  his  failure  to  appear  or  to 
answer,  was  not  the  result  of  negligence,  or  where  it  might 
have  proceeded  from  a  providential  cause,  as  the  insanity  of 
the  party.  Whenever  the  defendant  shall  be  enabled  to  pre« 
sent  such  a  case,  he  would  have  a  right  to  be  let  in  to  deve- 
lope  the  merits  of  his  case;  and  a  refusal  of  the  court  below 
to  permit  him  to  do  so,  would  in  our  opinion  be  error.  Wheth- 
er the  appellants  have  made  such  a  case  as  would  entitle  him 
thus  to  come  in,  it  is  not  proper  on  this  appeal  that  we  should 
say.  The  motions  to  dismiss  the  appeals  taken  in  this  case 
are  overruled, 

MOTIONS  OVERRULED* 


MICAJAH  STANSBURY  vs.  GEORGE  FRINGER. — June  1840. 

Where  a  contract  consists  of  several  distinct  and  separate  stipulations  on  the 
one  side,  and  a  legal  consideration  is  stated  on  the  other,  it  must  be  consi- 
dered that  the  entire  contract  was  in  the  contemplation  of  the  parties  in 
each  particular  stipulation,  and  formed  one  of  the  inducements  therefor, 
and  no  one  stipulation  can  be  supposed  to  result  from,  or  compensate  for 
the  consideration,  or  any  portion  of  it,  exclusive  of  other  stipulations,  un- 
less the  parties  have  expressly  so  declared. 

And  this  will  be  case,  whether  the  consideration  be  a  sum  of  money,  to  be 
paid  in  gross,  or  a  specific  act  to  be  performed,  or  several  payments  in  mo- 
ney, or  several  acts  to  be  performed. 
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APPEAL  from  the  equity  side  of  Frederick  County  Court. 

On  the  22nd  October  1836,  George  Fringer  filed  his  bill, 
alleging,  that  on  the  15th  September  1828,  he  entered  into  an 
article  of  agreement  with  the  appellant,  for  a  tract  of  land, 
which  said  agreement  was  exhibited  with  the  bill;  that  he  en- 
tered upon,  and  took  possession  of  the  said  tract;  that  he 
built  a  house  thereon,  as  therein  required;  paid  the  taxes  to 
the  present  day,  and  in  all  respects  complied  with  his  part  of 
the  contract ;  that  being  desirous  to  purchase  said  land  accor- 
ding to  the  terms  specified  in  the  agreement,  and  receive  his 
deed  therefor  from  the  appellant  for  the  price  of  $600,  he 
did,  prior  to  the  institution  of  this  suit,  make  a  tender  of 
said  $600  to  said  appellant  by  his  agent,  which  he  refused  to 
receive,  or  to  comply  with  with  his  said  agreement.  Prayer 
for  specific  performance,  and  for  a  deed  in  fee-simple  upon 
payment  of  said  sum,  &c. 

The  contract  referred  to  in  the  bill  recited,  that  "wThereas, 
the  said  Micajah  Stansbury  holds  a  half  section  of  land,  ly- 
ing in  Richland  county  in  the  State  of  Ohio,  and  adjoining  the 
land  of  John  Singery,  the  said  M.  S.  agrees,  that  the  said 
George  Fringer  may  go  and  enter  on  said  lands,  and  enjoy  the 
same  for  the  term  of  twelve  years,  for  the  following  conside- 
tion,  that  is  to  say — he  the  said  George  Fringer,  agrees  to 
build  a  house  on  said  land,  and  pay  the  taxes  for  said  land, 
during  the  said  term  of  rent,  and  the  said  M.  S.  agrees  to  and 
with  the  said  G.  F.,  should  the  said  G.  F.  think  proper  to 
purchase  said  land,  any  time  within  the  said  term  of  rent,  the 
said  G.  F.  is  to  pay  him  the  said  M.  S.  the  sum  of  $600  for 
said  land,  and  in  that  case  the  said  M.  S.  agrees  to  make  said 
G.  F.  a  good  and  sufficient  deed  for  said  land;  for  the  true 
and  faithful  performance  of  the  foregoing  covenants  and  agree- 
ments, the  said  parties  do  hereby  respectively  bind  themselves, 
&c.,  each  to  the  other,  &c.,  in  the  sum  of  $1000,  current 
money.  Witness  their  hands  and  seals,  &c." 

Micajah  Stansbury  demurred  to  this  bill,  and  for  cause  of 
demurrer  saith,  that  it  appears  by  the  complainant's  own  shew- 
ing by  his  said  bill  of  complaint,  that  he  is  not  entitled  to  the 
discovery  or  relief  prayed  by  his  said  bill.  Therefore,  &c. 
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At  February  term  1839,  the  county  court  (JOHN  BUCHANAN, 
C.  J.,  SHRIVER,  and  T.  BUCHANAN,  A.  J.,)  overruled  the  de- 
murrer with  costs,  and  decreed  that  upon  the  payment  by  the 
complainant,  or  tender  of  payment  to  the  defendant,  or  de- 
positing in  the  Frederick  County  Bank  in  Frederick  county, 
for  the  use  of  the  defendant,  subject  to  the  order  of  this  court, 
within  ninety  days  from  the  date  of  this  decree,  the  sum  of 
six  hundred  dollars,  current  money,  that  then  the  said  M.  S. 
shall  execute  and  acknowledge  in  due  form  of  law,  a  deed  in 
fee  simple,  conveying  the  said  land  (describing  it,)  mention- 
ed in  the  agreement  of  15th  September  1828. 

The  said  Micajah  Stansbury  appealed  to  this  court  from 
that  decree. 

The  cause  was  argued  before  ARCHER,  CHAMBERS,  and 
SPENCE,  J. 

T.  C.  WORTHINGTON  for  the  appellant  contended,  that  the 
agreement  upon  which  the  bill  was  founded,  is  not  binding  on 
both  parties;  and  is  therefore  not  such  an  agreement  as  a  court 
of  equity  will  specifically  enforce.  It  was  divisible  into  parts; 
wanted  mutuality;  Fringer  was  not  bound.  He  cited  in  sup- 
port of  his  views — Canal  Company  vs.  Rail  Road  Company,  4 
Gill  fy  John.  129,  130.  2  Vernon,  415.  3  Term.  Rep.  653. 
1  Scho.  &  Lef.  13.  1  Mad.  Ch.  424.  2  Pow.  Con.  233. 
Parkhurst  vs.  Van  Cortlandt,  I  John.  C.  R.  274. 

The  case  in  Vernon  was  conclusive.  Moreover,  this  was  a 
mere  speculating  contract. 

BALCH  for  the  appellee,  insisted,  that  the  contract  was  cer- 
tain in  its  terms,  mutual  in  its  stipulations;  reduced  to  writing, 
and  relying  upon  it,  one  of  the  parties  had  gone  on  to  make 
improvements  of  value.  He  cited,  Griffith  vs.  Frederick  Coun- 
ty Bank,  6  Gill  &  John.  439.  9  Peters  S.  C.  204.  Carberry 
vs.  Tannehill,  1  Harr.  fy  John.  221.  Hamilton  vs.  Jones,  3 
Gill  #  John.  127.  Hampson  vs.  Edelen,  2  Harr.  Sf  John.  64. 
Under  such  circumstances,  to  withhold  relief  was  to  encour- 
age a  fraud. 
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CHAMBERS,  J.,  delivered  the  opinion  of  the  court. 

The  contract  which  is  the  foundation  of  the  present  suit,  is 
said  to  want  that  mutuality  in  its  stipulations,  which  a  court 
of  equity  regards  as  an  essential  ingredient;  and  without  which 
its  specific  performance  will  not  be  decreed. 

If  by  any  just  interpretation  of  the  contract,  we  could  dis- 
cover the  defect  alleged,  we  might  hesitate  to  enforce  it;  but 
we  cannot  agree  to  the  reasoning  by  which  the  appellants  coun- 
sel would  conduct  us  to  such  an  inference. 

He  assumes,  that  when  the  appellee  agreed  to  go  to  the 
State  of  0/w'o,  and  occupy  the  land  which  is  the  subject  of  the 
contract,  and  to  build  a  house  upon  it,  and  pay  the  taxes,  he 
was  induced  to  take  upon  himself  these  obligations,  solely  by 
those  stipulations  of  the  appellant,  which  are  mentioned  in  the 
first  part  of  the  contract — that  is  to  say,  by  demise  of  the  pro- 
perty for  twelve  years;  an  assumption  not  justified  by  the  lan- 
guage of  the  instrument;  or  by  any  fact  or  circumstance,  which 
can  aid  in  determining  its  purpose  and  meaning. 

Where  a  contract  consists  of  several  distinct  and  separate 
stipulations  on  one  side,  and  a  legal  consideration  is  stated  on 
the  other,  it  must  be  considered  that  the  entire  contract  was 
in  the  contemplation  of  the  parties  in  each  particular  stipula- 
tion; and  formed  one  of  the  inducements  therefor,  and  no  one 
stipulation  can  be  supposed  to  result  from,  or  compensate  for 
the  consideration,  or  any  portion  of  it,  exclusive  of  other  stip- 
ulations, unless  the  parlies  have  expressly  so  declared:  and 
this  will  be  the  case,  whether  the  consideration  be  a  sum  of 
money  to  be  paid  in  gross,  or  a  specific  act  to  be  performed, 
or  several  payments  in  money,  or  several  acts  to  be  performed. 
It  is  impossible  to  say  in  this  case,  from  the  face  of  the  con- 
tract, that  the  appellee  would  have  agreed  either  to  occupy 
the  land,  or  to  pay  the  taxes  or  to  erect  a  house,  except  for 
this  very  privilege  of  purchasing  the  title,  which  he  now  seeks 
to  enforce. 

Nothing  is  urged,  we  think,  to  impeach  the  fairness  of  the 
contract;  or  to  excuse  its  non-performance,  and  the  case  of 
White  4r  White,  7  Gill  #  John.  208,  shews  that  the  courts  of 
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equity  in  Maryland  will  enforce  such  contracts,  although  they 
relate  to  lands  not  within  the  State,  by  proceeding  against  the 
person  of  the  contracting  party.  The  decree  of  the  court  below 
is  therefore  affirmed  with  costs. 

DECREE  AFFIRMED  WITH  COSTS. 


JOHN  WARNICK  ADM'R.  OF  JOHN  MORRISON,  vs.  PHILIP  MI- 
CHAEL— June  1840. 

Where  a  party  files  a  bill  for  an  injunction,  to  prevent  judgment  creditors 
from  levying  upon  negro  slaves,  conveyed  to  the  complainant  by  the  judg- 
ment debtor,  recently  before  the  rendition  of  the  judgments,  he  ehould,  tb 
entitle  himself  to  relief,  make  out  a  clear  and  undisputed  title,  or  a  pur- 
chase for  a  fair  and  bona  fide  consideration,  above  suspicion  or  doubt  in  re- 
lation to  its  fairness. 

APPEAL  from  Allegany  County  Court,  as  a  court  of  equity. 

On  the  1st  January  1838,  Philip  Michael  the  appellee,  filed 
his  bill,  alleging,  that  he  purchased  on  the  8th  day  of  October 
1837,  of  James  Hammill,  three  negro  slaves,  for  and  in  con- 
sideration of  the  sum  of  $1000;  that  Hammill  executed  a  bill 
of  sale  for  said  slaves,  duly  acknowledged  and  recorded  with- 
in four  days;  that  the  transaction  was  fair  and  bona  fide,  and 
the  negroes  delivered  to  complainant;  that  subsequent  to  this 
transaction,  several  judgments  were  obtained  at  law  against 
said  Hammill;  executions  sued  forth,  and  wrongfully  levied 
upon  said  negroes,  upon  pretence  that  they  are  the  property 
of  said  Hammill;  that  the  sheriff  of  Allegany  county  has  ad- 
vertised the  same  for  sale ;  and  that  complainant  fears  they  will 
be  purchased  by  some  southern  trader,  and  removed  beyond 
the  jurisdiction  of  this  court,  entirely  out  of  complainant's  reach ; 
that  the  said  slaves  are  favorite  servants,  and  he  would  regret 
to  lose  them;  that  the  plaintiffs  in  the  judgments  at  law  had 
confederated  with  the  said  sheriff,  (whom  they  had  indemni- 
fied) in  unlawfully  seizing  and  trespassing  upon  the  complain- 
ant's property,  and  that  he  is  without  adequate  remedy  at 
20  v.  11 
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law.  PRAYER  for  an  injunction  to  cease  all  further  proceed- 
ings under  the  executions  referred  to;  and  for  subpoena,  &c. 
The  bill  of  sale  was  exhibited  with  the  bill.  SHRIVER,  J.r 
ordered  an  injunction  to  issue. 

The  appellant  answered  the  bill,  alleging  he  was  a  judg- 
ment creditor  of  Hammill;  that  the  sale  of  the  negroes  was  a 
pretended  and  fraudulent  one,  to  hinder  and  delay  creditors, 
who  obtained  their  judgments  a  few  days  after  the  said  trans- 
fer; that  the  complainant  has  full  remedy  at  law,  and  the  in- 
junction should  not  have  been  issued  without  a  bond  to  indem- 
nify the  defendants. 

At  April  term  1838,  the  county  court  (T.  BUCHANAN,  A.  J.) 
dissolved  the  injunction  for  want  of  a  bond;  but  on  a  bond 
being  filed ,  another  injunction  was  ordered  and  issued. 

Several  of  the  other  creditors  of  Hammill,  also  answered  the 
bill;  a  commission  issued,  and  proof  was  taken,  the  effect  of 
which  is  sufficiently  stated  in  the  opinion  of  this  court. 

At  April  term  1839,  the  county  court  (  BUCHANAN,  C.  J.r 
and  SHRIVER,  A.  J.,)  ordered  the  injunction  to  be  made  per- 
petual, and  the  negroes  to  be  delivered  to  the  complainant. 
From  which  decree,  Warnick  appealed. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  CHAM- 
BERS, and  SPENCE,  J. 

PERRY  for  the  appellant  contended,  that  the  decree  of  the 
court  below  ought  to  be  reversed,  for  the  following  reasons: 

First,  because  by  the  act  of  Assembly,  1793,  chap.  75,  sec. 
3,  it  is  provided,  that  in  all  cases,  where  injunction  shall  be 
applied  for,  to  stay  proceedings  at  law,  a  bond  must  be  executed 
before  injunction  shall  be  granted.  In  this  case  the  order  for 
injunction  was  granted  on  the  29th  of  December,  1837,  and 
injunction  was  issued  on  the  first  day  of  January,  1838;  the 
injunction  bond  is  dated  24th  day  of  April  1838,  and  was  filed 
on  the  first  of  May  1838,  at  least  three  months  after  the  in- 
junction was  issued.  The  answer  of  Warnick  having  also 
been  filed  April  5th  1838,  at  least  one  month  before  filing  the 
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bond,  and  its  date.  The  language  of  the  act  of  Assembly  is 
imperative,  "that  bond  shall  be  executed  to  the  plaintiff  be- 
fore injunction  granted." 

Warnick's  answer  sets  forth  the  requirements  of  the  law, 
and  insists  on  the  dismissal  of  the  bill,  on  account  of  bond 
now  being  executed.  The  complainant  being  bound  to  estab- 
lish that  he  had  a  title  to  relief,  at  the  time  of  riling  his  bill, 
or  if  he  relied  on  matters  subsequent,  he  ought  to  have  filed  a 
supplemental  bill ;  see  4th  Russell,  355,  cited  in  2  Chitty's 
Equity  Digest,  page  1032.  It  was  too  late,  after  the  answer 
of  Warnick,  for  the  complainant  to  file  his  bond,  without  no- 
tice to  those  who  were  to  be  affected  by  it.  The  answer  of 
Warnick  exhibited  matter,  showing  clearlv  that  the  complain- 
ant was  not  entitled  to  the  compulsive  process  of  the  court. 
And  if  filing  a  bond  would  give  him  a  right  to  an  injunction, 
should  not  notice  of  such  an  application  to  the  court  have  been 
given  to  the  defendant,  Warnick,  to  show  the  insufficiency  of 
his  bond,  or  that  in  point  of  law  he  could  not  then  do  what 
the  act  of  Assembly  requires  should  be  done  before  injunction 
granted.  Warnick  was  in  court,  and  had  answered,  and 
should  he  not  have  been  heard?  If  he  was  not  properly  in 
court,  the  proceedings  of  the  court  being  wholly  wrong,  then 
•we  suggest  whether  there  should  not  have  been  an  answer  to 
the  injunction  and  subp03na,  issued  on  the  first  of  May  1838, 
which  is  returned,  summoned  and  enjoined?  If  so,  the  de- 
cree of  the  court  below  was  premature, — all  defendants  being 
required  to  answer  before  a  decree  can  be  passed.  A  second 
bill  of  injunction  will  not  be  granted,  after  a  former  bill  dis- 
missed, without  affidavit  of  some  particular  hardship,  and  that 
there  is  no  omission  on  the  part  of  the  complainant.  If  the 
decree  of  the  first  May  1838,  is  to  be  considered  as  having 
the  effect  of  a  dismissal,  or  of  a  dissolution  of  the  first  bill  or 
injunction,  then  there  should  have  been  affidavit  of  hardship, 
and  that  there  was  no  omission  on  the  part  of  the  complain- 
ant, to  entitle  him  to  a  second  injunction.  See  Mayfield  vs. 
Hawkins,  Martin  27th;  West  vs.  Coke,  1st  Murp.  191,  cited 
in  3d  American  Digest,  page  105,  Nos.  221,  222.  If  it  is  to  be 
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considered  as  a  continuance  of  the  first  injunction,  and  not  as  set 
aside,  then  the  order  oi  injunction  of  the  1st  May  1838,  cannot 
have  the  effect  of  remedying  the  want  of  a  bond  in  the  first  in- 
stance. The  language  of  the  act  of  1793,  absolutely  requires 
the  execution  of  a  bond,  in  such  penalty  as  the  Chancellor 
shall  prescibe,  "before  injunction  shall  be  granted." 

Secondly,  The  appellants  contend  that  the  complainant  did 
not  entitle  himself  to  the  injunction  issued  on  the  first  of  May 
1838,  not  having  executed  a  bond,  which  protected  the  plain- 
tiffs in  the  execution  against  the  second  injunction.  The 
bond  of  Michael's,  the  complainant,  was  executed  on  the  24th 
day  of  April  1838,  the  first  injunction  having  been  previously 
issued  on  the  29th  of  Dec.,  1837.  The  bond  recites  as  fol- 
lows: "that  whereas  the  above  bounden  Philip  Michael,  hath 
obtained  an  injunction  to  prevent  the  sale  of  certain  negroes," 
&c.,  the  condition  of  the  bond  provides,  "that  if  the  said 
Philip  Michael  shall  prosecute  the  said  writ  of  injunction  with 
effect."  The  recitation  and  condition  of  the  bond  show  that 
it  had  relation  to  the  then  existing  injunction,  which  had  been 
issued  on  the  29th  of  December  1837,  and  could  be  no  pro- 
tection to  the  defendants,  on  account  of  the  injunction  of  the 
first  of  May  1838.  The  bond  having  no  reference  to  the  in- 
junction subsequently  issued.  If  the  act  of  Assembly  re- 
quires a  bond  before  an  injunction  shall  be  granted,  and  the 
object  of  the  court  below,  by  the  decree  of  the  first  of  May 
1838,  was  to  commence  anew,  (being  an  original  proceeding,) 
surely  the  bond  should  have  relation  to  the  injunction  to  be 
granted.  Thejirst  injunction  to  which  the  bond  alone  had  re- 
ference, having  been  rescinded  and  dissolved,  the  complainant 
filed  no  bond  in  compliance  with  the  requirement  of  the  act  of 
Assembly  of  1793,  he  therefore  appeared  in  court  upon  the 
injunction  of  the  first  of  May,  as  if  no  bond  whatever  had 
been  executed. 

Thirdly,  The  appellant  contends,  that  the  cause  having  been 
set  down  for  hearing  on  bill  and  answer,  without  a  replication, 
the  answer  must  be  taken  as  conclusive  proof  of  the  facts  set 
up  by  way  of  defence,  and  alleged.  The  final  decree  was  passed 
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on  the  26th  day  of  April  1839,  and  on  the  27th  day  of  April 
1839,  one  day  after  the  final  degree,  without  permission  of  the 
court,  the  complainant  filed  a  replication.  This  the  court  will 
see  by  a  reference  to  the  record.  It  will  not,  surely,  be  con- 
tended that  this  replication,  thus  filed,  after  decree  passed, 
without  the  consent  of  the  court,  or  the  defendants,  can  avail 
them  in  the  Court  of  Appeals.  In  second  Maddox's  Chancery 
Practice,  page  350,  it  is  laid  down,  that  where,  by  mistake,  a 
replication  has  not  been  filed,  and  yet  witnesses  have  been  ex- 
amined, the  court  have  permitted  the  replication  to  be  filed 
nunc  pro  tune.  Sustaining  the  same  point,  see  also,  Harrison's 
Chancery,  vol.  1st,  page  427.  If  the  replication  should  be 
good  for  any  purpose,  it  cannot  be  to  let  in  evidence,  not 
being  by  permission  of  the  court,  and  not  beingfilednwncpro 
tune.  The  defendants  have  been,  at.  least,  deprived  of  an  ad- 
vantage in  regard  to  the  costs,  if  the  replication  should  be  now 
entertained.  To  have  filed  a  replication  at  all,  the  court 
would,  surely,  have  imposed  terms  upon  the  complainants  had 
it  been  before  them.  It  has  been  decided,  that  when  a  cause 
is  brought  to  a  hearing  on  bill  and  answer,  the  answer  is  to 
be  taken  for  true  in  all  points,  and  even  where  the  defendants 
states  that  he  believes  and  hopes  to  be  able  to  prove  certain 
matters,  they  are  to  be  considered  as  proved.  See  1th  John. 
C.  R.  217,  cited  in  4th  American  Digest,  105 ;  see  also,  to  the 
same  point,  Gresley's  Equity  Evidence,  page  19 ;  2nd  Cowen, 
118;  1st  Bibb,  277;  5th  Rand.,  557 ;  1st  Peters,  C.  C.  351 ; 
1st  Washington,  162. 

Fourthly,  It  is  an  established  principle,  that  no  decree  can 
be  passed  without  the  answer  of  all  the  defendants. 

Lloyd  Lowndes,  one  of  the  firm  of  L.  fy  R.  T.  Lowndes, 
has  never  answered  the  bill.  The  answer  JR.  T.  Lowndes, 
describing  himself  as  one  of  the  firm  of  L.  fy  R.  T.  Lowndes, 
and  not  professing  to  be  the  answer  of  the  firm  L.  fy  R.  T. 
Lowndes,  cannot  avail  against  Lloyd  Lowndes.  In  the  case 
of  Chime  vs.  Hale,  1st  Mumf.,  cited  in  3rd  American  Equity 
Digest,  page  4,  it  is  decided,  "that  the  answer  filed  in  the  name 
of  one  of  these  executors,  the  decree  being  in  favor  of  the 
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plaintiff,  was  not  to  be  taken  as  their  joint  answer,  notwith- 
standing the  clerk  in  the  transcript  says,  they  appeared  by  their 
counsel,  and  filed  their  answer,  and  no  steps  were  taken  to 
compel  an  answer  from  them."  In  Prince  vs.  Hay  den,  3rd  Young 
fy  Ger.,  page  190,  cited  in  American  Equity  Digest,  vol.  3rd, 
pages  457  and  457,  it  is  decided  that  a  motion  by  one  partner 
to  dissolve  an  injunction  would  not  be  entertained,  his  co- 
partner, the  other  defendant,  not  having  answered.  In  Law 
Library,  vol.  3rd,  margin,  p.  154;  Carey  on  Partnership,  says, 
"the  only  points  to  be  noticed  under  this  head  (being  suits  in 
equity  against  partners)  relating  to  the  practice;  in  all  other 
respects  the  relief  to  be  obtained  by  bill  in  equity  against  part- 
ners, the  same  as  individuals.  In  general,  it  is  necessary  to 
make  all  the  partners  defendants  in  equity."  Collyer  on  Part- 
nership, page  240,  note  88,  "a  service  of  summons  on  one 
partner,  and  judgment  upon  a  reference  to  arbitration,  it  was 
held  that  such  judgment  was  void,  as  to  the  partners  on  whom 
the  process  was  not  served."  Upon  a  full  examination  of  the 
authorities  accessible  to  me,  I  have  not  been  able  to  find  a 
solitary  case,  in  which  it  has  been  decided  that  the  answer  of 
one  partner  has  been  held  valid  and  available  against  his  co- 
partner. The  decree  in  this  case,  binding  Lloyd  Lowndes,  is 
clearly  erroneous. 

ALEXANDER  also  for  the  appellants,  in  addition  to  what  had 
been  urged,  insisted — 

1.  That  the  testimony  in  the  cause  fully  proves,  that  the 
bill  of  sale  from  Hammill  to  Michael,  was  made  without  con- 
sideration, fraudulently,  and  with  intent  to  hinder  the  reco- 
very of  Warnick' *s  claim. 

2.  That  the  question  of  fraud  was  properly  triable  at  law,  and 
ought  not  to  have  been  determined  in  equity,  at  the  suit  of  a 
party  to  that  fraud,  especially  as  the  complainant  had  failed  to 
show,  that  he  could  not  obtain  adequate  relief  at  law. 

Warnick  is  the  only  appellant.  If  he  is  not  confined  to 
such  errors  in  the  decree  as  affect  him  injuriously,  it  is  further 
insisted : 
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3.  That  the  cause  as  between  Michael  and  Lowndes,  was 
presented  on  bill  and  answer,  and  the  answer  of  Lowndes  de- 
nying all  equity  in  the  bill,  the  injunction  as  against  him  at 
least,  ought  to  have  been  dissolved. 

4.  That  if  the  cause  is  to  be  argued  as  on  bill,  answer, 
replication  and  issue,  the  proofs  in  the  cause  will  fully  show, 
that  the  appellees  title  to  the  negroes  in  controversy,  originated 
in  fraud. 

5.  That  the  question  of  fraud  was  properly  triable  at  law, 
and  the  appellee  claiming  under  an  impeached  instrument,  had 
no  right  to  call  upon  a  court  of  equity  to  determine  this  ques- 
tion, especially  as  it  does  not  appear,  that  his  remedy  at  law 
would  not  have  been  entirely  adequate. 

PRICE  for  the  appellee. 

Under  the  statute  13  Elizabeth,  fraud  in  the  grantor  alone, 
will  not  avoid  the  deed.  Jlstor  vs.  Wells,  4  Wheat.  466.  15 
John.  585. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

The  complainant  in  this  case,  has  failed  to  shew  any  pos- 
session of  the  negroes  in  controversy,  or  that  his  bill  of  sale 
was  recorded  according  to  the  requisitions  of  the  act  of  1729, 
ch.  8.  He  has  therefore  failed  to  show  any  title  to  the  slaves, 
as  the  foundation  for  the  exercise  of  the  restraining  power  of 
a  court  of  equity. 

We  might  under  the  act  of  1832,  remand  this  cause  to  the 
court  from  which  it  came,  without  either  affirming  or  reversing, 
in  order  that  further  evidence  on  this  subject  might  be  taken. 
But  we  believe  substantial  justice  would  be  better  effected,  by 
reversing  the  decree;  and  leaving  the  parties  to  their  legal  rem- 
edies. A  complainant  to  succeed  in  such  a  case,  where  slaves 
are  in  controversy,  should  make  out  satisfactorily  to  the  court, 
an  ownership,  clear  and  undisputed;  or  a  purchase  for  a  fair, 
and  bonajide  consideration,  above  suspicion,  or  doubt  in  rela- 
tion to  its  fairness.  Such  we  apprehend  is  not  the  case  upon 
the  testimony  in  this  record;  and  there  is  quite  as  much  to  im- 
peach,  as  to  support  the  transfer,  upon  the  evidence  offered  by 
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the  defendant,  all  of  which  we  have  considered  in  the  cause; 
none  of  it  having  been  objected  to,  in  the  court  below.  How 
far  it  would  have  been  in  the  power  of  the  complainant,  to 
have  shown  his  title  to  be  good  and  untainted  with  any  fraud, 
by  rebutting  the  evidence  offered  by  the  defendant,  and  the  ad- 
duction of  other  evidence,  we  know  not;  but  the  record  shows 
no  effort  on  the  part  of  the  plaintiff  to  support  any  portion  of 
his  cause  by  testimony.  Entertaining  these  impressions,  we 
will  decree  a  reversal  of  the  court's  decree,  and  a  dissolution 
of  the  injunction  with  costs. 

DECREE  REVERSED  AND  INJUNCTION  DISSOLVED. 


THE  STATE  USE  OF  M.  GAITHER,  vs.  E.  GAITHER — June 
term  1840. 

Upon  demurrer  the  court  is  required  to  examine  the  whole  record,  for  the 
purpose  of  discovering  the  first  substantial  defect  in  the  pleadings,  and  to 
give  judgment  against  the  party  committing  the  first  fault. 

In  an  action  by  a  widow  upon  the  testamentary  bond  of  the  executor  of  her 
husband,  claiming  her  third  of  the  estate ;  the  replication  assigning  the 
breach,  alleged  tho  non-payment  of  her  third  of  a  debt  due  from  the  execu- 
tor himself,  without  averring  that  she  was  entitled  to  such  third,  after  the 
payment  of  debts,  was  adjudged  bad  on  general  demurrer. 

APPEAL  from  Frederick  County  Court. 

This  was  an  action  of  debt,  commenced  by  the  appellant 
on  the  I9t.h  of  October  1836,  against  the  appellee,  on  his  tes- 
tamentary bond  as  executor  of  Stuart  Gaither,  deceased,  da- 
ted the  25th  November  1834.  To  the  declaration  the  defend- 
dant  pleaded  performance  generally. 

And  the  plaintiff  replied,  assigning  for  breach,  that  the  said 
Stuart  Gaither  did  in  his  life  time,  to  wit,  on  the  18th  day  of 
May  1833,  make,  and  in  due  form  of  law  sign  and  execute 
his  last  will  and  testament  in  writing,  in  the  words,  letters  and 
figures  following,  to  wit,  (here  insert  will  atlength,)  and  after  the 
making,  signing  and  executing  the  said  last  will  and  testament, 
to  wit,  on  the  28th  day  of  October  1834,  the  said  Stuart 
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Gaither  died  at  the  county  aforesaid,  by  which  said  will  and 
testament,  the  said  Edward  Gaither  was  appointed  one  of  the 
executors  thereof;  and  the  said  State  further  avers,  that  Mar- 
garet Gaither  in  said  will  mentioned,  for  whose  use  and  in- 
stance this  suit  is  brought,  &c.,  after  the  death  of  the  said 
Stuart  Gaither,  she  being  his  widow,  did  on,  &c.,  deliver  and 
transmit  to  the  orphan's  court  of  Frederick  county,  a  written 
renunciation  of  all  claim,  bequest  and  devises,  made  to  her 
by  the  said  testament  and  last  will  of  her  husband,  which  was 
executed  in  due  form  of  law,  and  delivered  and  transmitted  to 
the  said  orphan's  court  within  the  time  prescribed  by  the  act 
of  Assembly  in  such  case  made  and  provided;  that  by  the  ef- 
fect and  virtue  of  which  said  written  renunciation,  the  said 
Margaret  Gaither  therein  mentioned,  became  and  was  enti- 
tled to  one-third  part  of  the  personal  estate  of  the  said  Stuart 
Gaither  deceased,  which  remained  after  the  payment  of  all 
debts  and  charges  in  the  settlement  of  said  personal  estate,  and 
to  the  proceeds  of  the  collections  of  all  debts,  dues  and  de- 
mands, due  and  owing  to  the  said  Stuart  Gaither  at  the  time 
of  his  death ;  and  the  said  State  in  fact  saith,  that  the  said 
Edward  Gaither,  the  executor  named  in  the  said  will,  at  the 
time  of  the  death  of  the  said  Stuart  Gaither,  was  justly  and 
truly  indebted  to  the  said  Stuart,  in  the  full  and  just  sum  of 
$1502.71,  and  the  legal  interest  thereon,  which  said  claim  due 
and  owing  from  the  said  Edward  Gaither,  the  executor  afore- 
said, to  the  said  Stuart  Gaither  at  the  time  of  his  death,  the 
said  Edward  Gaither,  as  the  executor  aforesaid,  gave  in  said 
claim  to  the  orphan's  court  aforesaid,  in  the  list  of  debts  as 
being  due  and  owing  from  him,  which  claim  so  given  in  to 
the  orphan's  court  aforesaid,  in  the  list  of  debts  of  the  said  de- 
ceased, comprises  the  following  notes  or  single  bills  and  ac- 
count, to  wit,  one  note  or  single  bill  dated  on  the  12th  day  of 
March,  1825,  for  eighty  dollars,  with  interest  from  the  date 
thereof,  and  payable  on  the  15th  day  of  May  1825;  one  sin- 
gle bill  for  one  hundred  and  forty  dollars  and  seventy-four 
cents,  dated  on  the  19th  day  of  March  1834;  one  single  bill 
of  one  thousand  two  hundred  and  seventy-five  dollars  and  se- 
21  v.  11 
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venty-two  cents,  dated  on  16th  day  of  February,  1828,  and  given* 
to  Henry  H.  Gaither,  by  the  said  Edward  Gaither,  with  Stuart 
Gaither  the  deceased  as  his  security,  and  by  the  said  Stuart 
Gaither  as  such  security,  paid  to  Henry  H.  Gaither  on  the  1st 
day  of  October  1828,  with  the  following  receipt  or  writing  on 
the  back  of  the  said  single  bill,  to  wit:  Received  the  within; 
amount  in  full  from  Stuart  Gaither.  [Say  $1275.72.] 
October  1st,  1828.  HENRY  H.  GAITHER. 

And  also  an  account  of  six  dollars  and  twenty-five  cents, 
due  to  the  said  Stuart  Gaither  at  the  time  of  l:is  death,  from 
the  said  executor  Edward  Gaither.  And  the  said  State,  by 
its  attorney  aforesaid,  in  fact  saith,  the  said  Edward  Gaither, 
as  the  executor  aforesaid,  in  settling  his  account  with  the 
orphan's  court  aforesaid,  neglected  and  refused  to  account  for 
the  said  sum  of  money  due  frornhim  to  the  said  Stuart  Gaither 
at  the  time  of  his  death,  in  manner  prescribed  by  the  act  of 
Assembly  in  such  case  made  and  provided,  or  to  make  any 
distribution  thereof  by  accounting  to  the  said  Margaret  Gai- 
ther for  her  proportion  of  one-third  part  thereof,  or  paying  or 
satisfying  her  for  the  same  or  any  part  thereof.  Nevertheless 
the  said  Edward  Gaither,  as  the  executor  aforesaid,  since  he 
gave  in  to  the  orphan's  court  aforesaid,  in  the  list  of  debts 
due  the  said  Stuart  Gaither  deceased,  the  claims  aforesaid  due 
and  owing  from  himself  to  said  Stuart,  hath  hitherto  altoge- 
ther refused,  and  still  doth  refuse,  to  account  for  said  sum  cf  mo- 
ney so  returned  and  given  in,  in  the  list  of  debts  aforesaid,  or 
any  part  thereof,  and  this  the  said  State  by  its  said  attorney  is 
ready  to  verify:  wherefore  the  said  State,  &c. 

SECOND  BREACH — And  for  a  further  breach  of  the  said- 
condition  of  the  said  writing  obligatory,  according  to  the  form 
of  the  statute  in  that  case  made  and  provided,  the  said  State 
saith,  that  after  the  making  of  the  said  writing  obligatory,, 
and  while  the  said  Edward  Gaither  remained  one  of  the  act- 
ing executors  of  the  said  Stuart  Gaither  deceased,  to  wit,  on 
the  3rd  day  of  February,  eighteen  hundred  and  thirty-six,  at 
Frederick  county  aforesaid,  there  remained  in  the  hands  of  the 
said  Edward  Gaither,  as  one  of  the  acting  executors  of  the  said 
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Stuart  Gaither,  deceased,  the  full  and  just  sum  of  two  thousand 
three  hundred  dollars  and  ten  cents,  it  being  one-third  part  of  the 
clear  estate  of  the  said  Stuart  Gaither  deceased,  as  settled  by 
the  said  Edward  Gaither,  after  payments,  disbursements  and 
allowances  deducted,  as  by  the  account  of  the  said  Edward 
Gaither,  of  the  said  estate  first  examined,  passed  and  allowed 
by  the  orphan's  court  of  the  county  aforesaid,  may  appear; 
and  that  Margaret  Gaither,  at  whose  request  the  original  writ 
in  the  plea  aforesaid  was  impretrated,  is  the  widow  of  said 
deceased,  and  such^widow,  entitled  to  one-third  part  of  the 
said  clear  personal  estate  of  her  husband,  she  having  in  due 
form  of  law  delivered  and  transmitted  to  the  orphan's  court 
aforesaid,  a  written  renunciation  of  all  claim  to  all  devises  and 
bequests  to  her,  by  virtue  of  the  said  last  will  and  testament 
of  the  said  Stuart  Gaither  deceased,  given,  and  that  said  writ- 
ten renunciation  was  filed  with  and  transmitted  to  said  or- 
phan's court  within  the  time  prescribed  by  law;  and  the  said 
State  by  its  said  attorney,  in  fact  saith,  that  the  said  Margaret 
Gaither,  as  the  widow  of  the  said  Stuart  Gaither  deceased,  is 
justly  entitled  to  the  said  sum  of  two  thousand  three  hundred 
dollars  and  ten  cents,  so  as  aforesaid  in  the  hands  of  the  said 
Edward  Gaither  as  one  of  the  acting  executors  of  said  de- 
ceased, it  being  the  one-third  part  of  the  clear  personal  estate 
of  the  said  deceased,  as  settled  by  the  said  Edward  Gaither, 
as  aforesaid,  after  all  payments,  disbursements  and  allowances 
deducted,  and  that  the  said  Edward  Gaither,  although  often  re- 
quested and  demanded,  never  did  pay  unto  the  said  Margaret 
Gaither,  or  any  person  or  persons  appointed  by  her  to  receive 
the  same,  the  said  sum  of  two  thousand  three  hundred  dollars 
and  ten  cents,  or  any  part  thereof,  and  this  the  said  State  by 
its  attorney  is  ready  to  verify:  wherefore,  &c. 

To  these  breaches  the  defendant  rejoined,  as  to  the  said  re- 
plication of  the  said  plaintiff,  that  the  said  plaintiff  ought  not, 
&c.,  because  as  to  so  much  and  such  parts  of  said  replication 
as  alleged  that  the  said  defendant  was  justly  and  truly  indebt- 
ed to  the  said  Stuart  Gaither,  deceased,  in  the  full  and  just 
sum  of  $1502.71,  and  the  legal  interest  thereon,  and  as  to  so 
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much  of  said  replication  and  such  parts  thereof,  as  allege 
that  the  said  defendant,  as  executor  as  aforesaid,  gave  in  said 
claim  to  the  orphan's  court,  as  due  and  owing  from  the  said 
defendant,  and  as  to  so  much  of  said  replication  and  such 
parts  thereof  rs  specify  the  notes  or  single  bills,  and  the  ac- 
count in  the  list  of  debts  of  said  deceased,  which  were  com- 
prised in  said  sum,  and  as  to  so  much  of  said  replication  as 
alleges,  that  the  said  defendant  refused  to  account  for  the 
said  sum  of  money  in  settling  his  account  as  executor  with  the 
orphan's  court  aforesaid,  or  to  make  any  distribution  thereof; 
and  as  to  the  said  supposed  breach  first  above  alleged,  the 
said  defendant  says,  that  although  it  is  true  that  he  did  give 
in  said  claims  as  due  and  owing  from  the  said  defendant  to  the 
said  deceased,  for  rejoinder,  nevertheless  in  this  behalf  he  says, 
that  at  the  said  time  when  he  the  said  defendant,  as  executor 
as  aforesaid,  gave  in  said  claim  against  himself,  he  the  said 
defendant  then  was,  and  thenceforth  hitherto  hath  continued 
to  be  and  still  is,  to  wit,  at  Frederick  county  aforesaid,  a  cred- 
itor of  the  said  deceased  in  a  larger  sum  of  money  than  the 
amount  of  said  claims,  and  the  legal  interest  thereon,  that  is 
to  say,  in  the  sum  of  three  thousand  dollars,  current  money, 
for  money  by  the  said  defendant  before  that  time,  in  the  life 
time  of  the  said  Stuart,  to  wit,  on  the  first  day  of  October,  in 
theyear!834,  at,  &c.  lent  and  advanced  to,  and  paid,laidoutand 
expended  for  the  said  Stuart,  in  his  life  time,  and  at  his  spe- 
cial instance  and  request,  and  for  money  by  the  said  Stuart? 
before  that  time,  in  his  life  time,  had  and  received  to  and  for 
the  use  of  the  said  defendant,  and  for  money  due  and  owing 
from  the  said  Stuart,  in  his  life  time,  to  the  said  defendant  upon 
divers  promissory  notes  of  him  the  said  Stuart,  in  his  life  time,, 
before  that  time  made  to  the  said  defendant,  and  then  and  there 
being  due,  owing  and  wholly  unpaid,  and  for  interest  upon, 
and  for  the  forbearance  of  divers  large  sums  of  money  due 
and  owing  from  the  said  Stuart,  in  his  life  time,  to  the  said 
defendant,  and  by  the  said  defendant,  at  the  special  instance 
and  request  of  the  said  Stuart,  in  his  life  time,  forborne  to  the 
said  Stuart,  in  his  life  time,  for  divers  long  space  of  time,  be- 
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fore  then  elapsed;  and  for  money  due  and  owing  from  the  said 
Stuart,  in  his  life  time,  to  the  said  defendant,  upon  an  account 
stated  in  the  life  time  of  the  said  Stuart,  between  them.  And 
the  said  defendant  in  fact  saith,  that  the  said  Stuart  in  his 
life  time,  being  so  indebted  as  aforesaid,  in  the  said  last 
mentioned  sum  of  money,  afterwards,  in  his  life  time,  to  wit, 
on,  &c.  at,  &c.,  upon  himself  assumed,  and  to  the  said  defen- 
dant then  and  there  faithfully  promised  and  undertook  to  pay 
him  the  said  defendant  the  said  last  mentioned  sum  of  money, 
when  he  the  said  Stuart  should  be  thereunto  afterwards  re- 
quested; but  which  said  last  mentioned  sum  of  money,  never- 
theless, the  said  Stuart  in  his  life  time,  did  not  pay,  liquidate 
or  discharge,  nor  did  he  pay,  liquidate  or  discharge  any  part 
thereof,  although  thereunto  afterwards  requested,  to  wit,  at 
Frederick  county  aforesaid ;  nor  has  the  said  defendant  hith- 
erto received  any  part  or  parcel  thereof,  nor  any  security 
or  satisfaction  for  the  same,  except  as  a  set  off  thereto,  in 
part,  the  said  amount  so  as  aforesaid,  given  in  by  the  said 
defendant  as  a  claim  against  himself,  as  in  that  behalf  in 
said  replication  is  above  mentioned,  and  which  said  amount, 
so  as  aforesaid  given  in  by  said  defendant,  as  a  claim  against 
himself,  the  said  defendant  hath  always  been  and  still  is 
is  ready  and  willing  to  set  off  against,  dpduct  from,  and  apply 
in  satisfaction  pro  tanto  of  the  aforesaid  claim  of  the  said  de- 
fendant against  the  said  deceased.  Forasmuch  therefore,  as  the 
said  claim  of  the  said  defendant  against  the  said  deceased, 
exceeds  the  said  amount,  so  as  aforesaid  given  in  by  the  said 
defendant  as  a  claim  against  himself,  the  said  defendant  was 
not,  nor  is  under  any  obligation  or  necessity,  nor  is  he  com- 
pellable  by  law  to  account  for  the  said  amount,  so  as  aforesaid 
given  in  by  the  said  defendant  as  a  claim  against  himself,  other- 
wise than  by  applying  the  same  in  satisfaction  pro  tanto  of 
the  aforesaid  claim  of  the  said  defendant  against  the  said  de- 
ceased, nor  is  the  said  defendant  bound  to  make  distribution 
of  the  said  amount,  so  as  aforesaid  given  in  by  the  said  de- 
fendant as  a  claim  against  himself.  And  the  said  defendant 
is  ready  and  willing,  and  hereby  offers,  out  of  the  claim  of  the 
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said  defendant  against  the  said  deceased,  to  set  off  and  allow  the 
full  amount  of  the  said  claim,  so  as  aforesaid  given  in  by  the 
said  defendant  as  a  claim  against  himself,  in  extinquishment 
pro  tanto  of  the  aforesaid  claim,  of  the  said  defendant,  against 
the  said  deceased,  according  to  the  act  of  Assembly  in  such 
case  made  and  provided,  and  this  the  said  defendant  is  ready 
to  verify.  Wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  its  aforesaid  action  thereof  against 
him,  in  respect  of  said  sum  of  fifteen  hundred  and  two  dollars 
and  seventy-one  cents,  in  the  said  replication  above  mention- 
ed, and  the  legal  interest  thereon,  and  in  respect  of  said  sup- 
posed breach  of  the  said  condition  of  the  said  writing  obli- 
gatory, first  above  assigned  in  the  said  replication. 

SECOND  REJOINDER — And  as  to  the  said  residue  of  the 
said  replication,  and  as  to  the  said  supposed  breach  of  the  said 
condition  of  the  said  writing  obligatory  in  the  said  replication 
secondly  above  assigned,  the  said  defendant  says,  that  although 
it  is  true  that  the  said  sum  of  two  thousand  three  hundred  dol- 
lars and  ten  cents,  remained  in  the  hands  of  the  said  defend- 
ant as  executor,  being  one-third  of  the  clear  balance  afterpay- 
ments, disbursements  and  allowances  deducted,  for  rejoinder, 
nevertheless  in  this  behalf,  the  said  defendant  says,  that  before 
the  impetration  of  the  original  writ  in  this  case,  to  wit,  on  the 
first  day  of  October,  in  the  year  of  our  Lord  eighteen  hundred 
and  thirty-six,  at  Frederick  county  aforesaid,  he  the  said  de- 
fendant paid  to  the  said  Margaret  Gaither^  named  in  the  en- 
dorsement of  the  said  original  writ,  at  whose  instance  and  for 
whose  use  this  suit  was  brought,  and  is  prosecuted,  the  said 
sum  of  two  thousand  three  hundred  dollars  and  ten  cents,  to- 
gether with  all  interest  due  thereon;  and  this  the  said  defend- 
ant is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the 
said  plaintiff  ought  to  have  or  maintain  its  aforesaid  action 
thereof  against  him  in  respect  of  said  last  mentioned  sum  of 
money,  in  the  said  replication  above  mentioned;  and  in  re- 
spect of  said  supposed  breach  secondly  above  assigned  in  the 
said  replication. 

THIRD  REJOINDER — And  the  said  defendant,  by  leave  of  the 
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courthere,  &c.,for  further  plea, by  way  of  further  rejoinder  in  this 
behalf,  as  to  the  said  supposed  breach  of  the  said  condition  of  the 
said  writing  obligatory,  firstly  in  the  said  replication  above  as- 
signed,  and  as  to  the  said  sum  of  fifteen  hundred  and  two  dollars 
and  seventy-one  cents,  and  the  legal  interest  thereon,  in  the 
said  replication  above  mentioned,  and  as  to  so  much  of  said 
replication,  and  such  parts  thereof  as  specify  the  notes  or  sin- 
gle bills,  and  the  account  in  the  list  of  debts  of  said  deceased, 
which  were  comprised  in  said  last  mentioned  sum,  this  defend- 
ant says,  that  although  it  is  true  that  he  said  defendant, 
as  executor  as  aforesaid,  did'give  in  said  claims  against  himself 
as  due  and  owing  from  him  the  said  defendant  to  the  said  de- 
ceased; nevertheless  by  way  of  further  rejoinder  to  the  said 
supposed  breach  of  the  said  condition  of  the  said  writing  ob- 
ligatory, in  the  said  replication  first  above  assigned,  the  said  de- 
fendant says,  that  in  the  life  time  of  the  said  Stuart,  to  wit,  on  the 
twentieth  day  of  November,  1834,  and  at  the  time  of  the 
death  of  the  said  Stuart,  and  also  at  the  said  time  when  he  the 
said  defendant,  as  executor  as  aforesaid,  gave  in  the  said  claim 
against  himself,  as  in  that  behalf  in  said  replication  is  alleged, 
he  the  said  defendant  then  was  a  creditor  of  the  said  deceased 
in  a  larger  amount  than  the  said  sum  of  fifteen  hundred  and 
two  dollars  and  seventy-one  cents,  and  all  the  interest  thereon, 
to  wit,  in  the  sum  of  other  three  thousand  dollars,  current  mo- 
ney, to  wit,  at  Frederick  county  aforesaid,  partly  upon  a  cer- 
tain promissory  note  of  him  the  said  Stuart,  in  his  life  time 
made  by  him  the  said  Stuart,  in  his  life  time,  to  wit,  on  the 
thirteenth  day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  nineteen,  at  the  county  aforesaid,  and 
whereby  he  the  said  Stuart  in  his  life  time,  then  and  there,  ten 
days  after  the  date  hereof,  (the  date  thereof  being  the  day  and 
year  last  aforesaid,)  promised  to  pay  to  the  said  defendant  or 
order,  the  sum  of  one  thousand  dollars,  with  interest  thereon 
from  the  date  thereof,  for  value  received;  by  reason  whereof, 
and  by  force  of  the  statute  in  such  case  made  and  provided,, 
the  said  Stuart,  in  his  life  time,  then  and  there  became  liable 
to  pay  the  said  sum  of  money  in  the  said  note  specified,,  ac- 
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cording  to  the  tenor  and  effect  of  the  same  note,  and  being  so 
liable,  the  said  Stuart,  in  his  life  time,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  undertook  and  then  and  there  faithfully  prom- 
ised the  said  defendant,  to  pay  him,  the  said  sum  of  money  in 
the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  of  said  note,  but  which  said  note  nevertheless,  the  said 
Stuart  in  his  life  time  did  not  pay,  either  in  whole  or  in  part, 
nor  had  the  said  sum  of  money  in  the  said  note  specified,  or 
any  part  thereof,  been  paid  to  the  said  defendant  by  any  person 
or  persons,  or  in  any  manner,  at  the  said  time,  when  the  said 
defendant,  as  executor  as  aforesaid,  gave  in  said  claim 
against  himself,  and  partly  for  money  by  the  said  defendant, 
before  the  said  time,  when  the  said  defendant  gave  in  said 
claim  against  himself,  and  also  before  the  said  twentieth  day 
of  November,  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty-four,  to  wit,  on  the  nineteenth  day  of  November,  in  the 
year  of  our  Lord  eighteen  hundred  and  thirty-four,  at  the  coun- 
ty aforesaid,  lent  and  advanced  to,  and  paid,  laid  out  and  ex- 
pended for  the  said  Stuart  in  his  life  time,  and  at  his  special 
instance  and  request,  and  partly  for  money  had  and  received 
by  the  said  Stuart  in  his  life  time,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  before  the  said  twentieth  day  of  November, 
in  the  year  of  our  Lord  eighteen  hundred  and  thirty-four,  at 
the  county  aforesaid,  to  and  for  the  use  of  the  said  defendant, 
and  the  residue  for  money  due  and  owing  from  the  said  Stuart, 
in  his  life  time,  to  the  said  defendant,  upon  an  account  in  the 
life  time  of  the  said  Stuart,  and  before  the  said  twentieth  day 
of  November,  eighteen  hundred  and  thirty-four,  to  wit,  on 
the  nineteenth  day  of  November,  eighteen  hundred  and  thirty- 
four,  at  the  county  aforesaid,  stated  between  them.  And  the 
said  defendant  in  fact  saith,  that  the  said  Stuart  being  so  lia- 
ble and  indebted  as  aforesaid,  in  consideration  thereof,  after- 
wards, in  his  lie  time,  to  wit,  on  the  twentieth  day  of  Novem- 
ber, in  the  year  of  our  Lord  eighteen  hundred  and  thirty-four, 
at  the  county  aforesaid,  upon  himself  assumed,  and  to  the  said 
defendant  then  and  there  faithfully  promised  and  undertook  to 
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pay  him  the  said  defendant,  the  said  sum  of  three  thousand 
dollars,  current  money,  when  he  the  said  Stuart  should  be 
thereunto  next  afterwards  requested;  but  which  last  mention- 
ed sum  of  money,  nevertheless,  the  said  Stuart  in  his  lifetime 
did  not  satisfy  and  pay,  nor  did  he  satisfy  or  pay  any  part 
thereof,  nor  hath  the  said  defendant  since  the  death  of  the 
said  Stuart,  received  the  said  last  mentioned  sum  of  money, 
or  any  part  or  parcel  thereof,  nor  hath  any  security  or  satis- 
faction been  given  for  the  same,  except  only  that  he  the  said 
defendant  as  executor  as  aforesaid,  hath  set  off,  discounted, 
applied  and  credited  the  sum  of  the  principal  and  interest  of 
the  said  claim,  so  as  aforesaid  given  in  against  himself,  against, 
out  of,  towards  and  upon  the  said  claim  of  the  said  defendant 
against  the  said  deceased,  in  satisfaction  and  discharge  pro 
tanto  of  the  said  claim  of  the  said  defendant  against  the  said 
deceased,  and  whereby  the  said  claim  of  the  said  defendant 
hath  been  and  is  credited  to  the  amount  of  the  principal  and 
interest  of  the  said  claim  against  himself,  so  as  aforesaid  given 
in  by  the  said  defendant  as  executor,  and  is  diminished  and 
reduced  by  the  amount  of  said  credit.  But  forasmuch  as  the 
said  claim  of  the  said  defendant  against  the  said  deceased, 
notwithstanding  such  credit,  is  not  fully  discharged  and  ex- 
tinguished, and  the  said  claim  against  himself,  so  as  aforesaid 
given  in  by  the  said  defendant,  hath  been  wholly  absorbed  and 
consumed,  the  said  defendant  was  not  nor  is  under  any  legal 
compulsion  or  necessity  to  make  distribution  of  said  sum  of 
fifteen  hundred  and  two  dollars  and  seventy-one  cents,  and  the 
interest  thereon,  nor  was  he  compellable  by  law  to  account  for 
the  same  otherwise  than  as  he  has  done,  in  giving  credit  as 
aforesaid,  in  part  of  his  said  claim  against  the  said  deceased, 
and  this  the  said  defendant  is  ready  to  verify.  Wherefore  he 
prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain 
its  aforesaid  action  thereof  against  him  in  respect  of  said  sum 
of  fifteen  hundred  and  two  dollars  and  seventy-one  cents,  and 
the  legal  interest  thereon,  in  the  said  replication  above  men- 
tioned; and  in  respect  of  said  supposed  breach  of  the  said  con" 
22  v.  11 
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dition  of  the  said  writing  obligatory  first  above  in  the  said  rep- 
lication assigned. 

The  plaintiff  demurred  to  the  first  and  third  rejoinder,  in> 
which  the  defendant  joined. 

To  the  second  rejoinder  the  plaintiff  surrejoined;  that  the 
said  Edward  did  not  pay  to  the  said  Margaret  Gaither,  the 
said  sum  of  two  thousand  three  hundred  dollars  and  ten  cents, 
in  the  second  breach  of  the  said  replication,  as  the  said  State 
hath  above  in  its  said  replication  hi  that  behalf  alleged,  and 
this  the  said  State  prays  may  be  inquired  of  by  the  country, 
&c.  And  the  defendant  confessed  he  owed  $63.57  in  manner 
and  form,  &c.,  and  for  which  the  county  court  rendered  judg- 
ment for  the  plaintiff. 

Upon  the  demurrer  the  county  court  rendered  judgment  for 
the  defendant.  The  plaintiff  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  CHAM- 
BERS, and  SPENCE,  J. 

PALMER  and  WORTHINGTON  for  the  appellants,  contended : 

1st.  The  defendant's  rejoinder  to  the  plaintiff's  replication, 
is  a  departure  from  his  plea  of  general  performance,  and  there- 
fore bad  on  general  demurrer. 

2nd.  The  defendant  is  estopped  from  denying  that  he  was 
justly  indebted  to  Stuart  Gaither ,  the  testator,  at  the  time  of 
his  death,  in  the  sum  of  fifteen  hundred  and  two  dollars  and 
seventy-one  cents,  as  set  forth  in  the  plaintiff's  replication, 
he  having  given  in  and  returned  said  claim  to  the  orphans'" 
court  in  the  list  of  debts  due  to  the  deceased,  which  is  to 
be  considered  as  so  much  money  in  his  hands. 

3rd.  The  defendant  as  the  executor  of  Stuart  Gaither,  can- 
not retain  for  his  own  claim,  if  he  in  truth  have  one  against 
the  deceased,  or  claim  the  same  by  way  of  set  off  against  the  de- 
mand of  the  said  Margaret  Gaither ,  said  claim  of  defendant 
not  having  been  passed  by  the  orphans'  court,  nor  proved  ac- 
cording to  the  act  of  Assembly  in  such  case  made  and  provi- 

id. 

4th.    It  is  not  alleged  in  the  defendant's  rejoinders  to  the 
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plaintiff's  replication,  assigning  breaches,  that  his  claim  had 
been  passed  by  the  orphans'  court,  or  proved  according  to 
law. 

5th.  The  orphans'  court  has  exclusive  jurisdiction  in  all 
cases  of  debts  and  claims  due  to  executors  and  administrators 
from  deceased  persons,  and  in  all  cases  of  debts  and  demands 
due  from  executors  and  administrators  to  the  deceased  at  the 
time  of  his  death,  and  that  all  judgments  and  determinations 
of  the  orphans'  court  in  such  eases,  are  conclusively  binding 
upon  the  parties  unless  appealed  from. 

F.  A.  SCHLEY  and  W.  SCHLEY  for  the  appellees,  main- 
tained the  converse  of  the  several  propositions,  asserted  by 
the  counsel  for  the  appellants  in  the  points  by  them  filed;  and 
also  insisted,  that  ihejirst  breach  of  the  plaintiff's  replication  to 
the  defendant's  plea  of  general  performance  is  demurrable,  in 
this  to  wit,  that  it  is  not  alleged  in,  and  by  the  said  replication, 
that  the  said  sum  of  $1502.70,  (supposed  to  be  assets  in  the 
hands  of  the  said  defendant  for  distribution,  and  whereof  the 
said  Margaret  as  widow,  claims  one-third  part,)  was  so  much 
clear  estate  of  the  said  testator,  remaining  after  payment  of 
debts,  &c. 

STEHEN,  J.,  delivered  the  opinion  of  the  court 
This  suit  was  instituted  by  the  plaintiff  against  the  defendant, 
as  executor  of  Stuart  Gaither,  to  recover  her  distributive  share  of 
her  husband's  estate.  The  suit  was  brought  upon  the  testamen- 
tary bond;  the  defendant  pleaded  performance;  and  the  plaintiff 
set  out  her  cause  of  action  in  the  replication,  which  contains 
two  breaches ;  ihejirst  of  which  only  requires  the  attention  of 
this  court.  In  that  breach  she  charges,  that  she  as  the  widow 
of  Stuart  Gaither ,  was  entitled  to  one-third  part  of  his  per- 
sonal estate,  which  remained  after  the  payment  of  all  debts 
and  charges  in  the  settlement  of  said  personal  estate,  and  to 
the  proceeds  of  the  collections  of  all  debts,  dues  and  demands, 
due  and  owing  to  the  said  Stuart  Gaither  at  the  time  of  his 
death;  she  then  alleges,  that  the  executor  at  the  time  of  the 
death  of  Stuart  Gaither,  was  indebted  to  him  in  the  sum  of 
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$1502.71,  and  the  legal  interest  thereon,  which  debt  was  given 
in  by  the  executor  in  the  list  of  debts  as  being  due  and  owing 
from  him.  She  then  avers,  that  the  said  executor  in  settling 
his  account  with  the  orphans'  court,  neglected  and  refused  to 
account  for  the  said  sum  of  money  due  from  him  according  to 
law,  or  to  make  any  distribution  thereof,  by  accounting  to  her 
for  her  proportion,  or  one-third  part  thereof;  and  that  he  hath 
altogether  refused  to  account  for  the  said  sum  of  money  or 
any  part  thereof.  To  this  breach  the  defendant  rejoins,  first, 
a  set  off  of  a  larger  amount  of  money  due  to  him  by  the  de- 
ceased at  the  time  of  his  death,  to  wit,  the  sum  of  $3000  cur- 
rent money,  out  of  which  he  offers  to  set  off,  and  allow  the  full 
amount  of  the  said  claim,  given  in  by  him,  as  a  claim  against 
himself,  in  extinguishment  pro  tanto,  of  the  aforesaid  claim  of 
the  said  defendant,  against  the  said  deceased.  He  also  re- 
joins in  virtue  of  his  said  claim  against  the  deceased  at  the 
time  of  his  death,  a  retainer  of  the  sum  of  money  given  in 
as  a  debt  due  by  him  to  the  estate,  in  part  extinguishment  of 
his  said  claim,  whereby  he  alleges,  that  his  debt  due  to  the  es- 
tate, has  been  absorbed  and  paid,  and  that  he  as  executor, 
was  not  bound  to  distribute  the  same,  or  compellable  by  law, 
to  account  for  the  same,  otherwise  than  he  has  done  in  giving 
credit  as  aforesaid,  in  part  of  his  said  claim  against  the  said 
deceased.  To  these  rejoinders  the  plaintiff  demurs,  and  the 
defendant  joins  in  demurrer.  Upon  this  state  of  the  plead- 
ings, according  to  well  established  principles,  it  is  the  duty  of 
the  court  to  examine  the  whole  record,  for  the  purpose  of  dis- 
covering the  first  substantial  defect  in  the  pleadings,  on  which 
ever  side  it  may  have  occurred;  and  to  give  judgment  against 
the  party  first  in  default,  or  committing  the  first  error  in  that 
respect.  After  having  performed  this  duty,  we  think  that  the 
first  substantial  error  in  the  pleadings  in  this  case,  is  found  in 
the  replication  of  the  plaintiff,  in  which  she  claims  one-third 
part  of  the  debt  due  from  the  defendant,  to  the  estate  of  her 
husband  Stuart  Gaither,  without  averring,  that  she  was  enti- 
tled to  the  same,  after  all  debts  due  from  his  estate  had  been 
satisfied  and  paid.  Here  then  she  manifestly  committed  an. 
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error  substantial  in  its  nature,  and  going  to  the  very  gist  of 
her  claim,  because  until  the  debts  were  paid,  she  was  clearly 
entitled  to  nothing.  In  this  case  the  replication  performs  the 
office  of  a  declaration,  and  first  exhibits  the  plaintiff's  real 
cause  of  action,  and  as  the  Court  of  Appeals  have  said  in  3 
Gill  $'  John.  388,  it  is  not  upon  the  evidence,  but  upon  the 
pleadings  and  evidence  applicable  to  the  pleadings,  that  a 
plaintiff  can  recover  in  any  case.  It  is  therefore  always  ne- 
cessary, that  the  declaration  should  set  out  a  good  and  suffi- 
cieut  cause  of  action  to  be  judged  of  by  the  court,  otherwise 
it  is  in  vain  to  look  to  the  evidence  in  the  cause,  upon  which 
there  can  be  no  recovery  without  a  case  made  in  the  declara- 
tion. JUDGMENT  AFFIRMED. 


BARTON  GARROTT  vs.  RICHARD  JOHNSON  of  WM. — June  1840 

It  is  a  well  established  principle,  that  to  make  the  record  of  a  former  trial  ev- 
idence to  conclude  any  matter  in  issue  between  the  parties,  it  should  appear 
by  the  record  or  other  proof,  that  the  same  matter  was  in  issue  and  decided 
at  the  former  trial. 

Where  in  the  trial  of  a  cause,  it  is  necessary  and  proper,  to  prove  what  a 
deceased  witness  swore  on  a  former  trial,  between  the  same  parties,  where 
the  issue  or  matter  in  controversy  is  the  same;  it  is  sufficient  for  the  living 
witness,  who  is  called  to  testify,  to  prove  that  the  deceased  witness  swore 
to  certain  facts,  and  he  need  not  prove  the  precise  words  employed  by  such 
deceased  witness. 

Such  a  rule  of  evidence  will  not  interfere  with  the  right  of  juries  to  draw 
inferences,  and  decide  upon  the  effect  of  the  evidence  laid  before  them. 

APPEAL  from  Frederick  County  Court. 

This  was  an  action  of  assumpsit,  commenced  by  the  ap- 
pellee against  the  appellant,  on  the  14th  March,  1837.  The 
plaintiff  declared  for  goods,  &c.,  sold  and  delivered;  money 
lent,  advanced,  and  paid;  had  and  received.  The  defendant 
pleaded  first,  non  assumpsit. 

2nd.  That  the  said  Richard,  before  and  at  the  time  of  issu- 
ing the  original  writ  of  the  said  Richard,  in  this  cause,  to  wit, 
on  the  fourteenth  day  of  March,  in  the  year  1837,  at  the  coun- 
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ty  aforesaid,  was  and  from  thence,  hitherto  hath  been  and 
still  is  indebted  unto  him  the  said  Barton  in  a  much  larger  sum 
of  money  then  the  money  due  and  owing  from  the  said  Bar- 
ton to  the  said  Richard,  and  whereof  the  said  Richard  hath 
above  complained  against  him  the  said  Barton,  to  wit,  in  the 
sum  of  two  thousand  dollars,  current  money,  for  certain  goods, 
theretofore  sold  and  deJirered,  &c.  And  also,  for  divers  large 
sums  of  money  theretofore  paid,  laid  out  and  expended  by  the 
said  Barton,  to,  &c.,  lent  and  advanced  by,  &c.  And  also, 
for  divers  other  large  sums  of  monej  theretofore  had  and  re- 
ceived by,  &c.,  to  wit,  the  sum  of,  &c.,  which  said  sums  of 
money,  and  all  of  them,  still  remain  wholly  due,  owing  and 
unpaid  to  the  said  Barton  by  the  said  Richard,  and  which  sums 
of  money  exceed  the  damages  sustained  by  the  said  Richard, 
by  reason  of  the  not  performing  of  the  several  promises  and 
assumptions  of  the  said  Barton  in  the  said  declaration  men- 
tioned, and  out  of  which  said  sums  of  money  he  the  said  Bar- 
ton is  ready  and  willing,  and  hereby  offers  to  set  off  and  allow 
to  the  said  Richard  so  much  as  the  damages  sustained  by  the 
said  Richard,  by  occasion  of  the  not  performing  of  the  said 
several  promises  and  assumptions  of  him  the  said  Barton,  in 
the  said  declaration  mentioned,  amount  to  according  to  the  act 
of  Assembly  in  such  case  made  and  provided;  and  this  he  is 
ready  to  verify,  &c. 

3rd.  That  the  said  Richard  is  largely  indebted  to  him  the 
said  Barton  upon  and  by  virtue  of  a  judgment  which  he  the 
said  Barton,  heretofore,  to  wit,  at  February  term,  in  the  year 
one  thousand  eight  hundred  and  thirty-eight,  in  Frederick 
county  court  recovered  against  the  said  Richard  in  a  certain 
plea  of  debt,  whereby  it  was  considered  and  adjudged  that  the 
said  Barton  should  recover  of  the  said  Richard  as  well  the  sum 
of  three  hundred  and  twelve  dollars  and  fifty  cents  debt,  as  the 
sum  of  five  hundred  dollars  for  his  damages  and  costs,  as  by 
the  record  and  proceedings  remaining  in  said  court  more  fully 
appears,  which  said  judgment  still  remains  in  full  force  and  ef- 
fect, and  not  discharged  or  satisfied,  and  this  the  said  Barton 
is  ready  to  verify  by  the  said  record,  which  said  sum  of  mo- 
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ney  due  and  owing  from  the  said  Richard  to  the  said  Barton, 
as  aforesaid,  exceeds  the  damages  sustained  by  the  said  Rich- 
ard, by  reason  of  the  non-performance  by  him  the  said  Barton, 
of  the  said  several  supposed  promises  and  undertakings  in  the 
said  declaration  mentioned,  and  out  of  which  said  sum  of  mo- 
ney so  due  and  owing  from  the  said  Richard  to  the  said  Bar- 
ton, he  the  said  Barton  is  ready  and  willing,  and  hereby  offers 
to  set  off  and  allow  to  the  said  Richard  the  full  amount  of  the 
said  damages,  according  to  the  form  of  the  act  of  Assembly  in 
such  case  made  and  provided,  and  this  the  said  Barton  is  rea- 
dy to  verify,  &c. 

The  defendant  replied,  as  to  the  first  plea  of  the  said  Barton 
by  him  above  pleaded,  saith,  that  the  said  Barton  did  assume 
in  manner  and  form  as  the  said  Richard  hath  above  set  forth,  &c. 
And  as  to  the  second  plea  of  him  the  said  Barton  the  said 
Richard  comes,  &c.,  and  saith,  that  the  said  Richard  did  not 
undertake  or  promise  in  manner  and  form  as  the  said  Barton 
hath  above  alleged  in  his  said  second  plea,  and  of  this  the  said 
Richard  puts  himself  upon  the  country,  &c.  And  as  to  the 
third  plea  of  the  said  Barton,  the  said  Richard  defends,  &c., 
and  saith,  that  the  said  Barton  ought  not  to  maintain  or  have 
his  plea  aforesaid,  because  the  said  Richard  saith,  that  there 
is  no  such  record  of  the  recovery  aforesaid,  in  the  said  suit, 
now  here  remaining  in  court,  as  the  said  Barton,  by  his  said 
plea  hath  above  pleaded,  and  this  he  is  ready  to  verify,  &c. 
Whereupon  he  prays  judgment,  if  the  said  Barton  ought  to 
have  or  maintain  his  said  plea,  as  above  by  him  pleaded,  &c. 

FIRST  EXCEPTION.  At  the  trial  of  this  cause  the  plaintiff, 
to  support  the  issues  joined  on  his  part,  gave  in  evidence  to 
the  jury  that  he  in  the  years  1834  and  1835,  delivered  to  the 
defendant  in  this  case,  three  hundred  barrels  of  Indian  corn ;  he 
then  gave  in  evidence  to  the  jury  the  record  and  papers  in  the 
case  of  Barton  Garrott  vs.  Richard  Johnson  of  Wm.  tried  at  the 
October  term  of  this  court,  1838,  which  action  was  commenced 
on  the  1st  of  March,  1837.  The  plaintiff  therein,  Barton 
Garrott  declared  for  a  breach  of  the  following  agreement,  to 
wit :  Agreement  between  Richard  Johnson  and  Barton  Gar- 
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rott  are  such,  that  the  said  Garrott  gives  to  the  said  Johnson 
his  negro  man  Sandy,  for  two  hundred  and  fifty  barrels  corn,  to 
take  the  corn  on  Peria,  and  the  balance  from  Virginia,  and  to 
furnish  bags  to  have  it  brought  down;  the  said  Garrott  to  de- 
liver to  the  said  Johnson  the  said  negro  tc-naorrow  or  the  next 
day,  or  when  the  said  Johnson  takes  his  negroes  to  the  south. 
The  corn  to  be  delivered  by  said  Johnson  in  ten  or  fifteen  days 
from  Virginia,  to  take  the  corn  from  Peria  immediately.  Wit- 
ness our  hands  and  seals  the  6th  January  1836. 

Test, — Jno.  Cost.  RICHARD  JOHNSON, 

BARTON  GARROTT. 

The  defendant  in  that  cause  (Johnson}  pleaded  non- as  sump  sit, 
and  by  way  of  set  off  that  Garrott  was  indebted  to  him  for  goods 
sold  and  delivered;  for  money  lent,  advanced,  &c.  Issues  were 
joined  as  well  on  the  general  issue  plea  as  the  plea  of  set  off. 
The  jury  found  a  verdict  for  the  defendant  Johnson,  and  at 
the  trial  of  that  cause  two  exceptions  were  taken,  viz: 

1st.  At  the  trial  of  this  cause  the  plaintiff,  to  support  the  is- 
sues on  his  part  joined,  gave  in  evidence  to  the  jury  a  contract 
in  writing,  entered  into  on  the  6th  day  of  January,  1836,  sign- 
ed by  the  said  plaintiff  and  defendant,  for  the  sale  of  a  negro 
man,  slave  for  life,  named  Sandy ;  (here  insert  said  written 
agreement,)  it  was  also  proved  by  competent  testimony,  that 
the  said  defendant  was  at  the  time  of  making  said  contract,  a 
citizen  of  Frederick  county,  of  respectable  character,  and  who 
had  not  been  in  the  habit  of  purchasing  negro  slaves  for  a  for- 
eign market,  but  was  at  the  time  of  said  sale  engaged  in  pur- 
chasing negro  slaves  to  take  to  some  of  the  southern  States, 
beyond  the  limits  of  this  State,  and  that  the  plaintiff  was  ap- 
prised, at  the  time  of  the  sale,  and  delivery  of  said  negro  slave, 
for  life,  that  the  defendant  was  purchasing  him  to  take  and  re- 
move him  beyond  the  limits  of  this  State;  and  that  he  was  so 
removed  beyond  the  limits  of  the  State  of  Maryland;  and  that 
there  was  no  bill  of  sale  given  and  executed  for  said  negro 
Sandy,  by  the  plaintiff  to  the  defendant,  as  is  prescribed  by 
the  act  of  Assembly  passed  at  the  December  session,  1817, 
chapter  112;  and  it  is  admitted  that  nothing  was  said  at  the 
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time  of  said  sale  and  delivery  of  said  negro  slave,  about  a  bill 
of  sale  being  necessary,  by  and  between  the  plaintiff  and  de- 
fendant, and  that  the  defendant  did  not  claim  of  the  plaintiff  to 
execute  and  deliver  a  bill  of  sale  of  said  negro  to  him;  and 
it  is  also  admitted,  that  the  said  plaintiff  is  a  respectable 
man,  residing  in  the  county  of  Frederick  aforesaid,  and  did  at 
the  time  of  said  sale  reside  in  said  county.  It  was  also  prov- 
ed by  competent  testimony,  that  the  said  plaintiff  delivered  said 
negro  slave  to  the  said  defendant  in  pursuance  of  said  contract, 
and  on  Sunday,  February  8th,  1837,  he  was  received  by  said 
defendant,  and  that  the  defendant  afterwards  delivered  to  the 
plaintiff  about  one  hundred  and  sixty  barrels  of  the  corn  spe- 
cified in  said  written  contract,  in  part  payment  of  said  negro 
man  Sandy.  The  defendant  thereupon  by  his  counsel  pray- 
ed the  court  to  instruct  the  jury,  that  if  they  shall  believe  from 
the  evidence  in  this  case,  that  the  defendant  purchased  said  ne- 
gro man  Sandy,  with  intent,  and  for  the  purpose  of  removing 
him  beyond  the  limits  of  this  State,  and  that  the  plaintiff,  at 
the  time  of  selling  and  delivery  of  said  negro  man,  knew  that 
the  defendant  intended  to  remove  said  negro  man  Sandy  be- 
yond the  limits  of  this  State;  and  shall  further  believe  that  no 
bill  of  sale  for  said  negro  man  Sandy  was  executed  and  deliv- 
ered by  the  said  plaintiff  to  the  said  defendant,  that  then  the 
plaintiff  in  this  case  is  not  entitled  to  recover  the  price  for  said 
negro  man  Sandy,  which  opinion  and  instruction  the  court 
gave  to  the  jury.  The  plaintiff  excepted. 

2nd.  The  plaintiff  then  by  his  counsel,  upon  the  facts  stat- 
ed and  set  forth  in  the  first  bill  of  exceptions,  which  facts  are 
to  be  taken  and  considered  as  part  of  this  bill  of  exceptions, 
prayed  the  opinion  and  instruction  of  the  court  to  the  jury,  that 
if  they  shall  believe  from  the  evidence,  that  the  plaintiff  sold 
said  negro  slave  mentioned  in  the  declaration  to  the  defendant, 
and  was  to  receive  in  payment  and  satisfaction  for  said  negro 
slave,  two  hundred  and  fifty  barrels  of  corn  from  the  defend- 
ant, to  be  delivered  as  specified  in  the  contract  in  writing, 
which  is  inserted  at  length  in  the  statement  of  facts  in  the  first 
bill  of  exceptions,  and  that  one  hundred  and  sixty  barrels  of 
23  v.  11 
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corn  were  delivered  to  the  plaintiff  soon  after  said  contract,  and 
delivery  of  said  negro  slave  to  the  defendant,  in  part  payment 
of  said  negro  slave,  and  that  in  pursuance  of  said  contract,  the 
said  plaintiff  delivered  the  said  negro  slave  to  the  defendant,, 
and  that  the  said  defendant  took  and  received  said  negro  slave, 
and  exercised  acts  of  ownership  over  said  negro  slave  as  his 
property;  that  then  the  said  plaintiff  is  entitled  to  recover,  al- 
though the  jury  shall  believe  that  no  bill  of  sale  was  given- 
for  said  slave,  and  that  the  plaintiff  knew  at  the  time  of  said 
contract,  that  the  defendant  intended  to  remove  said  negro 
slave  beyond  the  limits  of  this  State,  provided  they  shall  be- 
lieve that  the  said  plaintiff  was  in  no  otherwise  than  as  stated 
above  concerned,  acting  or  assisting  in  the  transportation  and 
removal  of  said  negro  slave  beyond  the  limits  of  this  State. 
Which  opinion  and  instruction  the  court  refused.  The  plain- 
tiff excepted. 

It  was  then  admitted  that  the  parties  in  this  case  are  the  same 
persons  as  in  the  above  named  case.  The  plaintiff  further 
proved  to  the  jury  that  a  certain  William  Glosser  was  sworn  as 
a  witness  at  the  trial  of  the  aforesaid  case,  and  that  he  is  now 
dead.  The  plaintiff  then  offered  to  prove  by  James  E.  Wood, 
a  competent  witnessr  and  who  was  in  attendance  at  the  trial1 
of  the  former  case,  that  the  said  Glosser  swore  to  the  sale  and 
delivery  by  Johnson  to  Garrott,  of  two  hundred  barrels  of  corn, 
and  that  said  corn  was  a  subject  matter  of  controversy  in  the 
former,  and  is  the  subject  of  controversy  in  the  present  action,, 
under  the  issue  of  non-assumpsit  and  set  off.  To  the  admis- 
sibility  of  said  evidence  to  go  to  the  jury,  the  defendant  by 
his  counsel  objected,  but  the  court  (SHRIVER  and  T.  BUCHAN- 
AN, A.  J.,)  overruled  the  objection,  and  admitted  the  said' 
James  E.  Wood  to  give  evidence  to  the  jury  as  to  the  facts 
sworn  to  by  the  said  Glosser  on  the  former  trial,  as  offered^ 
The  defendant  excepted. 

SECOND  EXCEPTION.  In  addition  to  the  facts  and  evidence 
in  the  first  bill  of  exceptions  in  this  case,  which  bill  of  excep- 
tions is  to  be  taken  and  considered  as  a  part  of  this  bill  of  excep- 
tions, the  plaintiff  then  further  to  prove  the  issue  joined  on  hi* 
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part,  after  James  E.  Wood  was  admitted  by  the  court  to  be  a 
•competent  witness,  to  prove  the  facts  proposed  in  the  first  bill 
of  exceptions,  called  the  said  James  E.  Wood  upon  the  stand 
to  give  testimony,  who  testifies  as  follows:  that  he  was  present 
at  the  trial  of  the  cause  referred  to  in  the  first  bill  of  excep- 
tions, and  heard  William  Glosser,  a  witness  in  that  case,  tes- 
tify, and  that  he  swore  that  Richard  Johnson  the  plaintiff,  in  the 
year  eighteen  hundred  and  thirty-four,  sold  and  delivered  to 
Barton  Garrott,  the  defendant,  about  one  hundred  barrels  of 
corn,  and  also,  that  he  delivered  to  said  Garrott  about  one 
hundred  barrels  of  corn  in  the  year  eighteen  hundred  and  thir- 
ty-five; but  that  the  said  Glosser,  on  cross  examination,  swore 
hesitatingly  and  doubtingly  as  to  the  quantity  of  corn  actually 
delivered,  and  as  to  the  month,  but  that  it  was  in  the  spring  of 
1834  and  1835,  and  that  there  were  from  80  to  100  barrels 
•each  time;  and  though  said  Glosser  underwent  a  severe  cross 
examination,  he  throughout  declared  that  there  were  two  par- 
cels of  corn,  each  of  from  eighty  to  one  hundred  barrels.  The 
said  Wood  further  testified,  that  the  said  Grosser  when  first  ex- 
amined, testified  to  the  delivery  of  one  hundred  barrels  of  corn 
•only,  but  that  on  his  second  examination  he  swore  to  the  deliv- 
ery of  something  like  two  hundred  barrels  of  corn ;  that  the 
said  Glosser  was  examined  and  cross  examined  for  a  consid- 
erable length  of  time,  and  there  appeared  at  times  to  be  con- 
siderable confusion  in  his  testimony;  that  there  was  much  dis- 
pute as  to  the  quantity  of  corn  delivered,  and  the  time  of  de- 
livery; that  said  Glosser  testified  that  the  corn  was  taken  from 
the  farm  of  Richard  Johnson,  on  which  James  Garrott  resided, 
and  that  he  helped  to  load  the  corn  into  a  wagon  of  a  Mrs. 
Garrott,  the  mother  of  the  defendant,  but  that  he  did  not  know 
whether  or  not  the  corn  was  taken  to  Barton  Garrott;  the  said 
Wood  further  testified,  that  he  could  not  remember  the  precise 
words  or  language  of  the  said  Glosser  in  giving  his  testimony 
to  all  that  he  did  testify  to,  but  he  believed  that  he  remember- 
ed substantially  what  said  Glosser  swore  to.  After  said  James 
Wood  had  closed  his  testimony,  the  defendant  by  his  counsel 
objected  to  the  competency  of  his  testimony  to  go  to  the  jury 
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for  their  consideration  under  the  circumstances  of  this  case, 
but  the  court  overruled  the  objection,  and  decided  that  said 
testimony  was  competent  and  proper  evidence  to  go  to  the  ju- 
ry. The  defendant  excepted. 

A  verdict  for  $361.59,  being  found  by  the  jury  for  the  plain- 
tiff below,  the  defendant  Garrott  brought  this  appeal. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  CHAMBERS,  and  SPENCE,  J. 

PALMER  for  the  appellants,  submitted  the  following  points 
for  the  consideration  of  court  in  this  case: 

Under  the  first  bill  of  Exceptions.  1st.  The  evidence  of 
the  plaintiff  in  this  case  to  prove  the  delivery  of  a  certain  quan- 
tity of  corn,  to  defendant,  to  sustain  the  action  in  the  court 
below,  was  not  admissible  evidence  to  go  to  the  jury,  because 
the  said  corn  thus  proved  to  have  been  delivered  to  sustain 
said  suit,  was  identically  the  same  corn  which  was  the  subject 
matter  of  dispute  in  a  former  action  between  the  same  parties, 
which  fully  appears  from  the  record  in  this  case. 

2nd.  The  evidence  was  inadmissible  to  prove  the  delivery  of 
the  corn  in  question  to  sustain  said  action,  as  the  said  corn 
was  the  subject  matter  of  controversy  in  a  former  action  be- 
tween the  same  parties,  under  a  plea  of  non-assumpsit  and 
set  off,  in  which  action  the  plaintiff  in  this  case  was  the  de- 
fendant. 

3rd.  The  evidence  was  inadmissible  and  not  proper  to  be 
submitted  to  the  jury,  because  the  record  and  proceedings  in 
the  former  action,  offered  in  evidence  by  the  plaintiff,  with  the 
admission,  that  the  corn  in  question  was  identically  the  same 
corn,  which  was  the  subject  matter  of  dispute  and  controver- 
sy in  the  former  action  between  the  same  parties  under  the 
pleadings  in  the  case,  was  conclusive,  and  operated  as  an  es- 
toppel to  the  plaintiff's  right  of  recovery  for  the  same  com  in 
this  action. 

The. following  questions  under  the  second  bill  of  exceptions., 
are  submitted  to  the  Court  for  determination.  1st.  The  facts 
disclosed  b)  J.  E.  Wood,  on  his  examination,  in  relation  to  what 
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William  Glosser,  the  deceased  witness,  swore  to  on  his  exam- 
ination before  the  jury,  in  the  case  of  Barton  Garrott  vs.  the 
said  Richard  Johnson,  on  the  trial  of  that  case,  were  not  com- 
petent and  proper  evidence  to  go  to  the  jury  under  the  circum- 
stances of  the  case,  the  said  Wood  not  being  able  even  to  give 
the  substance  of  all  the  said  Glosser  did  swear  to  in  the  for- 
mer trial. 

2nd.  The  testimony  of  what  William  Glosser,  the  deceased 
witness,  who  was  examined  upon  oath  in  the  former  case  be- 
tween the  said  Barton  Garrott  and  Richard  Johnson,  was  not 
admissible  and  proper  evidence  to  go  to  the  jury,  and  ought 
to  have  been  rejected,  because  James  E.  Wood,  the  witnees 
who  was  present  at  the  trial  of  the  former  action  and  heard 
him  give  his  evidence,  could  not  recollect  the  very  words  of 
the  said  Glosser  in  giving  his  evidence;  and  because  the  said 
James  E.  Wood,  in  his  evidence,  did  not  undertake  to  repeat 
precisely  the  very  words  of  the  said  deceased  witness. 

BALCH  and  WORTHINGTON  for  the  appellees. 

The  record  in  this  case  presents  the  question,  whether  the 
testimony  of  a  witness  who  is  since  dead,  in  a  former  trial  be- 
tween the  same  parties,  and  where  the  point  in  controversy 
was  the  same,  is  admissible  in  evidence,  by  proof  of  one  who 
heard  him  give  evidence  on  the  former  trial. 

Points  by  the  Appellee.  1st.  Where  the  parties  are  the  same, 
and  the  point  in  controversy  the  same,  in  the  second  as  the 
first  action,  the  testimony  of  a  deceased  witness  in  the  first 
action,  may  be  given  in  evidence  in  the  second,  by  one  who 
heard  him — such  evidence  is  admissible. 

2nd.  The  record  of  the  first  action  offered  on  the  part  of  the 
appellee,  does  not  estop  the  plaintiff  from  recovering  on  the 
above  evidence,  unless  the  fact  or  claim  relied  on  in  this  ac- 
tion, was  distinctly  put  in  issue,  and  found  by  the  jury  in  the 
former  action. 

STEPHEN,  J.,  delivered  the  opinion  of  this  court. 
We  do  not  think,  that  there  is  any  error  in  the  judgment  of 
the  court  below,  from  which  this  appeal  has  been  taken.  Two 
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bills  of  exceptions  are  contained  in  the  record,  upon  points  of 
evidence,  which  this  court  have  to  decide.  We  think  that  the 
evidence  of  James  E.  Wood,  as  to  the  facts  sworn  to,  by  the 
deceased  witness  at  the  former  trial,  between  the  same  parties, 
where  the  appellant  was  plaintiff,  and  the  appellee  was  de- 
fendant, was  admissible  to  go  to  the  jury  in  this  case.  There 
is  nothing  we  think  in  the  record  given  in  evidence  by  the 
plaintiff  below,  to  prove,  that  in  the  former  action  between 
these  parties,  the  corn  now  in  controversy,  and  for  which  this 
suit  has  been  brought,  was  allowed  to  the  plaintiff  on  account 
of  his  purchase  of  the  negro  man,  for  the  price  of  whom  that 
suit  was  instituted.  The  bills  of  exceptions  shewing  that  the 
plaintiff's  recovery  in  that  case,  for  the  purchase  money  of  the 
negro  sold,  may  have  been  barred  upon  other  grounds,  and  not 
upon  the  ground  of  the  defendant's  set  off;  nor  is  there  any 
thing  in  the  record  to  shew,  that  the  plaintiff  in  that  action 
had  any  other  claim  against  the  defendant  supported  by  proof, 
to  which  the  corn  as  a  set  off  could  be  applied;  moreover,  it 
appears  to  be  a  principle  of  law,  well  established,  that  to  make 
a  record  evidence  to  conclude  any  matter,  it  should  appear  by 
the  record,  or  by  other  proof,  that  the  matter  was  in  issue,  and 
decided  in  that  suit.  As  therefore,  there  was  nothing  to  shew, 
that  the  plaintiff  in  this  action;  had  been  allowed  for  the  corn 
in  the  former  suit,  we  think  the  evidence  in  the  first  bill  of  ex- 
ceptions, was  by  the  court  below  properly  admitted  to  go  to 
jury;  more  especially,  as  the  defendant  in  this  case,  had  the 
full  benefit  of  a  cross  examination  of  the  deceased  witness,  at 
the  first  trial;  and  such  testimony  is  admitted  upon  the  ground 
of  necessity,  to  prevent  a  failure  of  justice,  which  in  many 
cases  might  take  place  by  its  exclusion. 

We  are  also  of  opinion,  that  the  court  below  were  right  in 
suffering  the  testimony  of  Wood  to  go  to  the  jury,  as  stated  in 
the  second  bill  of  exceptions.  There  is  some  contrariety  in 
the  decisions,  as  to  the  manner  in  which  the  testimony  of  a 
deceased  witness  is  to  be  proved,  in  cases  similar  to  the  pre- 
sent. 

In  England  the  rule  seems  to  be,  that  the  very  words  of  the 


OF  MARYLAND.  183 


Garrott  vs.  Johnson. — 1840. 


deceased  witness  must  be  proved,  or  the  testimony  is  not  ad- 
missible. 

In  some  of  our  sister  States,  the  substance  is  admitted,  and 
it  is  held  that  the  very  words  are  not  indispensable. 

We  are  of  opinion  that  the  rule  as  established  in  England 
is  too  rigid,  and  exclusive  for  the  purposes  of  justice;  and 
would  in  most  cases,  considering  the  frailty  of  the  human 
memory,  lead  to  a  total  rejection  of  all  such  testimony.  On 
the  contrary  it  may,  we  think  with  reason  and  propriety  be  ob- 
jected, that  to  admit  the  substance,  would  be  too  great  a  re- 
laxation of  the  English  rule,  and  open  too  wide  a  door  for  a 
safe  and  due  administration  of  justice.  In  such  cases,  we  are 
not  disposed  to  adopt  or  give  our  assent  to  either  rule;  but  to 
adopt  a  principle,  which  while  it  would  be  sufficiently  protec* 
tive  of  the  rights  of  juries  to  draw  inferences,  and  decide 
upon  the  effect  of  testimony,  which  seems  to  be  the  reason  of 
the  rule  in  England,  would  not  be  so  lax  in  its  operation,  as< 
to  admit  evidence  with  too  much  facility  on  the  one  hand,  or 
to  reject  it  with  too  great  rigour  on  the  other.  We  think  that  for 
all  the  purposes  of  truth  and  a  safe  administration  of  justice,  it 
may  be  held,  that  where  it  is  necessary  to  prove  what  a  de* 
ceased  witness  swore  upon  a  former  trial  between  the  same 
parties,  where  the  issue  or  matter  in  controversy  was  the  samey 
as  the  one  then  pending,  it  is  sufficient  for  the  living  witness- 
who  is  called  to  testify,  to  prove  facts,  that  is  to  say,  that  the 
witness  who  is  dead,  in  giving  in  his  testimony  deposed  to1 
certain  facts.  Such  a  rule  would  be  sufficiently  restrictive,  to* 
exclude  the  opinion  and  construction  of  the  witness  on  the 
one  hand,  and  not  so  rigid,  as  to  deprive  a  party  in  many  in- 
stances of  the  benefit  of  such  testimony  on  the  other.  Test' 
ing  the  admissibility  of  the  witness's  testimony  in  this  case,, 
as  to  what  was  sworn  by  the  deceased  witness  upon  the  for- 
mer trial  by  this  rule,  and  we  think  it  legally  competent  and 
admissible.  The  witness  could  not  undertake  to  state  the 
words,  or  the  precise  language  of  the  deceased  witness  in 
giving  his  testimony;  but  it  is  clear,  that  in  that  testimony,  as 
proved  by  the  living  witness,  nothing  is  stated  to  have  been- 
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proved  by  him,  but  what  was  strictly  a  matter  of  fact,  and 
although  there  was  some  uncertainty  in  the  testimony  of  the 
deceased  witness,  as  to  the  quantity  of  corn  sold,  his  testimo- 
ny as  detailed  by  the  living  witness,  was  still  matter  of  fact 
only,  and  the  effect  of  it  there  as  here,  was  for  the  jury. 

It  could  not,  we  think,  with  any  semblance  of  legal  propriety 
be  contended,  that  if  the  deceased  witness  had  himself  been 
in  the  court,  and  given  the  testimony  which  Wood  gave,  it 
could  have  been  objected  to,  as  incompetent;  simply  upon  the 
ground,  that  he  swore  with  doubt  and  hesitation;,  and  if  not, 
it  is  not  readily  to  be  perceived,  upon  what  ground  such  proof 
would  be  inadmissible,  because  given  by  another  who  was  pre- 
sent when  he  delivered  it,  as  matter  of  fact  within  his  own 
knowledge.  We  think  that  the  case  in  5  Harr.  fy  John.  231, 
sanctions  the  rule  of  evidence,  which  we  are  disposed  to  adopt 
upon  the  present  occasion. 

In  that  case,  the  court  say  the  evidence  given  to  the  jury  by 
the  deceased  witness,  must  be  proved,  and  it  will  not  be  suffi- 
cient, that  the  witness  should  give  his  own  inferences,  or  de- 
pose to  the  legal  effect,  as  the  jury  alone  are  competent  to  draw 
conclusions  of  fact  from  testimony.  In  that  case  the  defend- 
ant below,  offered  to  prove  by  a  competent  and  legal  witness, 
that  when  a  jury  was  formerly  empannelled  to  try  the  case,  £y- 
ersfield  Bowie,  who  had  been  examined  on  the  survey,  who  is 
since  dead,  and  who  had  been  sworn  in  court  on  the  said  trial, 
proved  that  the  land  had  been  in  the  possession  of,  and  cultivated 
by  Fielder  Bowie,  for  a  number  of  years,  and  that  as  far  as  the 
witness  could  remember,  he  died  in  the  seizin  and  possession 
thereof;  the  court  then  say,  it  is  most  evident  then,  that  the 
witness  was  not  produced  for  the  purpose  of  proving  the  effect 
of  the  testimony  given  by  the  deceased  witness  but,  to  de- 
clare on  oath,  what  he  did  actually  prove.  In  that  case  it  ap- 
pears he  wTas  called  to  prove,  that  the  deceased  witness  swore, 
that  the  land  had  been  in  the  possession  of,  and  cultivated  by 
Fielder  Bowie  for  a  number  of  years,  and  that  as  far  as  the 
witness  could  recollect,  he  died  in  the  seizin  and  possession 
thereof.  The  living  witness  in  that  case,  as  in  this,  it  is  most 
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apparent,  was  called  to  prove  facts,  and  not  to  give  his  own 
inferences,  and  in  proving  such  facts,  to  declare  on  oath  as  the 
court  say,  what  the  deceased  witness  did  actually  prove.  By 
the  proof  of  these  facts  then,  the  court  thought  his  testimony 
would  not  have  been  obnoxious  to  the  objection  of  being  in- 
ferential merely,  or  only  proof  of  the  effect  of  the  evidence, 
but  it  would  have  amounted  to  testimony  of  what  the  deceas- 
ed witness  actually  did  prove;  and  if  it  could  be  considered 
as  amounting  to  evidence,  of  what  the  deceased  witness  ac- 
tually did  prove,  it  would  have  been  clearly  competent  and 
admissible.  Perceiving  no  error  in  the  opinion  of  the  court 
below,  we  affirm  their  judgment. 

JUDGMENT  AFFIRMED. 


December  Term,  1840. 
CHASE  AND  CRABB,  EXECUTORS  OF  J.  T.  CHASE,  vs.  LOCK" 

ERMAN    AND    OTHERS,    HEIRS    AND    DEVISEES    OF  J.  T.    C» 

December  1840. 

The  principle  seems  to  be  well  settled  in  England,  that  as  to  debts  by  speci- 
alty, since  the  statute  of  fradulent  devises,  specific  devisees  of  freehold  and 
lease-hold  estates  are  on  the  same  footing,  and  liable  to  contribute  in  equal 
portions  to  the  payment  of  such  debts. 

In  this  State  and  in  England,  the  personal  estate  is  the  primary  fund  for  the 
payment  of  debts,  as  between  the  real  and  personal  representatives  of  the 
deceased,  and  must  be  first  resorted  to  for  that  purpose. 

And  if  a  specialty  creditor  proceeds  against  the  real  estate,  descended  or  de- 
vised, the  heir  or  devisee  who  has  sustained  the  loss,  shall  be  allowed  to 
stand  in  the  place  of  such  creditor,  and  to  re-imburs6  himself  out  of  the  per- 
sonal estate,  provided  such  re-imbursement  will  not  prejudice  creditors,  or 
other  parties  having  more  favored  claims. 

If  the  obligee  recover  against  the  heir,  he  may  re-imburse  himself  out  of  the 
assets  in  the  hands  of  the  executor,  but  not  to  the  prejudice  of  either  a  spe- 
cific or  general  legatee. 

It  is  only  against  the  residuary  legatee,  that  such  au  equity  exists  in  favor  of 
the  heir — in  favour  of  a  devisee,  it  exists  against  a  general,  though  not 
a  specific  legatee. 

The  general  rule  of  marshalling  assets,  is  to  apply  first,  the  personal  estate — ' 
then  lands  devised  to  be  sold  for  payment  of  debts — then  lands  descended ; 
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and  lastly,  estates  specifically  devised,  even  though  they  were  generally 
charged  with  the  payment  of  debts. 

If  in  this  State,  specific  legacies  have  been  applied  to  pay  specialty  debts,  the 
specific  legatees  are  entitled  to  contribution  against  the  devisees  of  the  real- 
ty— and  if  the  general  personal  estate,  has  been  applied  to  the  payment  of 
specialty  debts,  and  the  simple  contract  creditors,  consequently  thrown  up- 
on the  specific  bequests,  the  specific  legatees  in  that  case,  have  a  right  to 
contribution  from  the  devisees  of  the  real  estate. 

Where  a  testator  stands  in  the  relation  of  parent,  a  bequest  to  children  gen- 
erally will  in  legal  construction,  embrace  all  who  answer  that  description 
at  the  period  of  his  death. 

It  is  a  rule  in  the  construction  of  wills,  that  where  there  is  a  general  and 
particular  intent  apparent  upon  the  face,  the  general  intent,  though  first 
expressed,  will  control  the  particular  intent,  if  there  should  be  a  conflict 
between  them. 

Chancery  treats  executors  and  trustees  with  indulgence,  when  they  act  in 
good  faith,  and  does  not  hold  them  liable  upon  slight  grounds. 

An  administrator  will  be  charged  with  interest  on  money  kept  in  his  hands 
without  apparent  reason,  from  the  end  of  thirteen  months  from  the  date  of 
his  letters,  where  it  appears  he  has  been  guilty  of  culpable  negligence  in 
so  doing. 

The  bequest  of  money  to  be  received  under  a  decree  in  Chancery,  is  a  spe- 
cific bequest,  and  not  liable  to  abate  with  general  legacies.  If  the  fund  out 
of  which  such  a  bequest  is  payable  fails,  the  legatee  has  no  title  to  be  re- 
compensed out  of  the  general  personal  estate. 

A  mortgage  interest  before  foreclosure,  is  considered  in  equity  as  a  chattel 
interest,  and  as  such,  belongs  to  the  executor,  and  though  the  technical  fee 
may  descend  to  the  heir,  he  takes  it  in  trust  for  the  personal  representa- 
tive. 

But  as  between  the  real  and  personal  representative,  the  mortgagee  may  by  a 
manifest  declaration  of  his  intent,  convert  the  mortgage  as  well  as  any 
other  part  of  his  personal  estate  into  land,  and  make  it  pass  accordingly. 

Where  the  circumstances  of  a  trust  are  such  as  to  require  the  direction  and 
indemnity  of  a  court  of  equity,  the  practice  is,  to  charge  the  costs  of  the 
suit  upon  the  fund. 

APPEAL  from  the  Court  of  Chancery. 

The  bill  in  this  case  was  filed  on  the  19th  June  1833,  by 
Mam  fy  John  Miller,  praying  subpoena  against  Richard  Lock- 
erman  and  wife,  and  the  executors  of  J.  T.  Chase.  The  bill 
alleged  that  /.  T.  C.  in  his  life  time,  executed  a  single  bill  or 
promissory  note,  to  a  certain  R.  L.jr.,  in  trust  for  his  mother 
Frances  T.  Lockerman,  whereby  he  promised  to  pay  $1000, 
with  interest  thereon.  The  complainant  claimed  under  the 
following  assignment: 
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ANNAPOLIS,  8th  May,  1832. 

Gentlemen, — Please  to  pay  Mam  Sf  John  Miller  or  order, 
four  hundred  and  twenty-one  dollars,  with  interest  from  13th 
April,  1832,  and  deduct  the  same  from  the  amount  due  me  from 
the  estate  of  the  late  J.  T.  Chase,  and  much  oblige  yours,  &c. 

F.  T.  LOCKERMAN. 

To  Messrs.  R.  M.  C.  and  R.  I.  C.,  executors  of/.  T.  C.,  and 
sought  payment  from  the  executors  of  /.  T.  C. 

The  defendants  were  summoned,  and  on  the  5th  September, 
1833,  the  complainants  obtained  an  interlocutory  decree  for 
want  of  an  appearance,  and  a  commission  to  take  proof  in 
support  of  their  claim. 

At  the  same  term  R.  L.  and  F.  T.  L.  filed  their  answer  by 
consent,  disclaiming  all  knowledge  of  the  single  bill  as  alleg- 
ed by  the  complainants;  but  admitting  that  R.  L.  was  in  pos- 
session of  a  single  bill  of  /.  T.  C.,  for  bank  stock  by  him 
borrowed  of  F.  T.  L.  for  $1350,  payable  to  R.  L.jr.,  for  the 
use  of  his  mother  F.  T.  L.;  that  R.  L.,  was  the  administrator 
of  R.  L.jr.  The  answer  admitted  that  F.  T.  L.  was  indebted 
to  the  complainants  for  goods  sold  to  her,  on  her  separate  ac- 
count, and  that  she  executed  the  order  filed  with  the  bill,  to 
satisfy  their  claim. 

The  executors  of  /.  T.  C.  also  answered  the  bill,  admitting 
the  execution  of  some  instrument  by  their  testator  to  R.  L.jr. 
for  the  benefit  of  his  mother,  of  which  they  asked  an  inspec- 
tion; also  notice  of  the  assignment  to  the  complainants  from 
F.  T.  L.,  but  they  had  declined  to  admit  its  validity,  unless 
established  by  decree  of  this  court :  assets  were  not  admitted 
but  the  executors  offered  to  account  as  the  court  should  direct; 
that  the  residue  of  the  estate  of  their  testator,  and  the  fund 
specifically  appropriated  by  him  for  the  payment  of  debts,  were 
inadequate  to  that  object;  that  the  property  specifically  be- 
queathed by  J.  T.  C.  to  his  children  and  grand-children,  had 
been  necessarily  applied  to  the  payment  of  debts ;  that  the  pro- 
perty left  to  F.  T.  L.  had  not  been  so  applied  nor  any  part 
thereof;  that  all  the  devisees  and  legatees  are  bound  to  con- 
iribute  rateably  to  the  payment  of  his  debts;  and  they  submit 
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they  may  set  off  against  the  aforesaid  claim  of  the  said  F.  T. 
L.  and  against  the  claim  of  the  complainants  as  her  assignees, 
such  sum  as  on  taking  of  the  account,  it  may  appear  she 
ought  to  contribute  towards  payment  of  the  testator's  debts. 

After  general  replication,  a  commission  was  issued  by  con- 
sent; under  it  were  filed  copies  of  the  administration  accounts 
of  J.  T.  C.;  inventories,  accounts  of  sales,  &c. ;  copy  of  single 
bill  of  J.  T.  C.  for  $1350;  for  bank  stock  payable  to  R.  L.  jr. 
for  the  use  of  his  mother  F.  T.  L.,  aud  also  the  will  of  J.  T. 
Chase,  contains  the  following  devises,  to  wit: 

"I  will  and  direct  all  my  just  debts  to  be  paid.  I  give  and 
devise  to  my  dear  son  Richard  M.  Chase,  his  heirs  and  assigns, 
all  those  several  tracts  and  parcels  of  land  lying  in  A.  A.  coun- 
ty and  included,  &c.,  and  also  the  lots,  grounds  and  houses 
in  the  city  of JJ.,  which  I  purchased  of  JV.  P.,  to  have  and 
to  hold  in  fee  in  trust,  to  permit  my  dear  daughter  Frances  T. 
Lockerman,  during  her  natural  life,  to  use  and  occupy  the  same 
or  any  part,  &c.  But  in  case  my  said  daughter  should  elect, 
that  the  said  land,  &c.,  should  be  leased  or  rented  out,  and 
should  signify  her  said  election  in  writing,  to  my  said  son,  his 
heirs  or  assigns,  that  then  the  same  shall  be  leased  accord- 
ingly— rents  to  be  for  her  sole  use,  &c.  &c. 

"I  will  and  devise  unto  my  son  jR.  M.  C.,  his^heirs,  execu- 
tors, &c.,  all  the  lands  mortgaged  me  by  my  son  son-in-law 
Richard  Lockerman,  in  trust,  to  receive  the  interest  on  said 
mortgages,  which  has  or  may  become  due,  and  to  pay  the  same 
over  to  my  daughter  F.  T.  L.,  during  her  life;  to  her  sole  and 
exclusive  use,  &c. ;  and  in  case  my  son-in-law  R.  L.  should 
survive  my  said  daughter  F.  T.  L.,1  do  hereby  grant  permis- 
sion to  my  said  son-in-law,  to  occupy  and  use  the  said  lands 
mortgaged  by  him  during  his  natural  life,  free  from  rent  and 
interest. 

"I  give  and  devise  the  lands  mortgaged  to  me  by  my  son-in- 
R.  L.  after  his  death,  and  after  the  death  of  his  wife,  unto 
their  children  and  their  heirs,  to  be  equally  divided  amongst 
them.  My  will  is,  that  after  the  death  of  my  dear  daughter  F, 
T.  L.j  my  son  R.  M.  C.,  his,  &c.,  by  a  good  and  sufficient  deed, 
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shall  convey  the  said  lands  lying  on  Fishing  Creek,  Smith's 
Creek  and  South  River,  and  the  lots  of  ground  and  houses  iu 
Annapolis,  hereinbefore  described  and  devised  to  him  in  trust, 
unto  the  children  of  my  daughter  F.  T.  L.,  their  heirs  and  as- 
signs, equally  to  be  divided  among  them. 

"I  give  and  devise  unto  my  said  daughter  Hester  Ann,  and 
the  heirs  of  her  body  lawfully  begotten,  all  the  rest  of  my 
lands  lying  on  Oyster  and  Fishing  Creeks,  South  River,  and 
the  Bay,  including  Thomas'  Point,  and  adjoining  the  lands  de- 
vised unto  my  daughter  Lockerman. 

"I  give  and  devise  unto  my  son  Richard  M.  Chase,  all  that 
part  of  Belmont,  (according  to  the  re-survey  thereof,)  which  is 
included  within,  &c.,  to  have  and  to  hold  the  said  land  to  the 
said  Richard  M.  Cliase,  his  heirs  and  assigns  forever,  in  trust — 
to  permit  my  dear  daughter  Matilda  Chase,  and  her  husband 
Thomas  Chase,  during  their  natural  lives,  and  the  natural  life 
of  the  survivor,  to  use  and  occupy  the  same,  and  receive  the 
profits  and  rents,  &c.,  with  a  right  to  make  leases;  and  after 
the  death  of  his  daughter  and  son,  in  trust  for  the  use  of  the 
children  of  my  said  daughter,  their  heirs  and  assigns,  equally 
to  be  divided  among  them, 

"I  give  and  devise  unto  my  son  Richard  M.  Chase,  his 
heirs  and  assigns  forever,  all  that  part  of  the  residue  of  Bel- 
mont, according  to  the  re-survey  thereof,  not  given  or  devised 
unto  my  dear  daughter  M.  C.,  to  have  and  to  hold  to  him,  his 
heirs  and  assigns  forever. 

"I  give  and  devise  unto  my  dear  daughter  Hester  Jinn,  dur- 
ing her  life,  my  dwelling  house  and  the  lots  appertaining  to 
it,  and  all  my  household  and  kitchen  furniture. 

"I  give  and  bequeath  unto  H.A.,  my  dear  daughter  during 
her  life,  all  the  rents  now  due,  or  which  may  become  due  on 
the  lots  of  ground  I  leased  to  Vachel  Dorsey,  and  forever — one- 
fifth  part  of  my  plate. 

"I  give  and  bequeath  unto  my  grand  children,  the  children 
of  my  daughter  Lockerman,  one-fifth  part  of  my  plate,  same 
to  my  grand  children,  children  of  M.  C. — same  to  my  son 
JR.  M.  C. — same  to  my  daughter  C.  C. 
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"I  give  and  bequeath  unto  the  children  of  my  daughter  Lock- 
erman,  all  the  plate  I  bought  of  my  son-in-law  R.  Lockerman. 

"I  give  and  devise  unto  my  daughter  H.  *#.,  sixty  shares  of 
the  stock  of  the  Farmer's  Bank,  forever. 

"I  give  and  devise  unto  R.  M.  C.,his  heirs  and  assigns,  the 
two  half  acre  lots  in  Annapolis,  now  occupied,  &c., — all  my 
notes,  note  books,  family  pictures,  watch  and  sleeve  buttons. 

"I  give  and  bequeath  unto  each  of  my  grand  children,  two 
shares  of  stock  in,  &c. 

"I  give  and  bequeath  unto  my  dear  son  R.  M.  C.,  the  fol- 
lowing negroes,  to  wit,  &c. — to  my  grand  children,  certain 
slaves,  &c.;  and  having  advanced  my  dear  daughter  C.  C*.,  in 
addition  thereto,  I  give  her  certain  slaves — also,  to  A.  H.  cer- 
tain slaves,  to  serve  until,  &c. 

"It  is  my  will  and  desire,  that  all  my  negroes  and  mulattoes 
be  free,  as  follows,  that  is  to  say,  &c. 

"I  give  and  devise  unto  all  my  grand  children,  after  the  death 
of  my  daughter  H.  Jl.,  the  ground  lying  in  Baltimore  county, 
which  I  leased  to  V.  D.,  to  them  and  their  heirs,  to  be  equally 
divided  among  them. 

"Having  endeavoured  in  the  best  manner  to  equalize  the  re- 
spective portions  given  to  my  children  by  advancement,  and 
the  particular  devises  in  my  will,  it  is  my  most  earnest  desire 
and  request,  that  my  children  be  satisfied  and  contented  with 
the  distribution  I  have  made,  for  I  can  truly  assure  them,  that 
in  so  doing,  I  have  been  prompted  by  the  same  affection  for 
each,  &c." 

After  providing  for  the  payment  of  a  debt  of  his  son  Thomas, 
by  authorising  a  sale  of  certain  leal  property,  and  making 
sundry  small  legacies,  the  will  declared  as  follows : 

"All  the  rest  and  residue  of  my  estate,  real,  personal  and 
mixed,  or  of  whatever  nature  and  kind,  I  gire,  devise  and  be- 
queath unto  all  my  dear  children  and  their  heirs,  equally  to  be 
divided  among  them.  It  is  my  will  and  desire,  and  I  do  di- 
rect my  executors,  that  all  the  personal  estate  devised  to  my 
dear  daughters  under  the  residuary  clause  of  my  will,  be  con- 
verted into  money,  by  my  executors,  and  invested  in  stock  of 
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T/ie  United  States,  #c.,  and  that  the  dividends  and  interest  be 
received  by  my  executors,  and  paid  over  to  my  daughters  re- 
spectively, as  entitled,  and  that  the  stock  be  sold,  and  princi- 
pal received,  whenever  my  daughters  or  either  of  them  should 
request  it,  and  paid  to  them  for  their  exclusive  use  and  bene- 
fit. In  case  my  personal  estate,  and  the  land  appropriated  to 
the  payment  of  my  debts  and  legacies  should  be  insufficient 
for  the  said  purpose,  I  will  and  direct,  that  the  deficiency  be 
applied  out  of  the  residue  of  my  estate,  as  my  executors  may 
think  it  right."  And  then  appointed  R.  M.  Chase  and  R. 
I.  Crabb,  executors. 

The  first  codicil  of  7th  May  1824,  devised  his  dwelling 
house  and  ground  to  R.  M.  C.  after  the  death  of  H.  Jl.,  and 
certain  shares  of  bank  stock  to  several  of  his  grand  children, 
intended  for  them  by  their  grand  mother,  and  certain  house- 
hold and  kitchen  furniture,  plate  excepted,  to  H.  Jl.  for  life. 

The  second  codicil  dated  31st  May  1824,  substituted  pecu- 
niary legacies  to  H.  Jl.,  $3000,  and  several  of  his  grand  chil- 
dren, $250  to  some,  $100  to  others,  for  the  stock  previously 
bequeathed  to  them,  and  ordered  his  executors  to  sell  a  portion 
of  the  residuum  of  his  estate,  real  and  personal,  as  would  ena- 
ble them  to  comply  with  this  bequest,  with  power  to  convey 
the  real  estate. 

The  third  codicil  of  5th  September  1825,  contained  direc- 
tions, as  to  delivery  of  his  negroes  to  his  legatees,  and 
sales  of  crop  on  hand  and  cattle,  for  payment  of  debts  and 
legacies ;  a  revocation  of  power  to  sell  certain  property  for  pay- 
ment of  his  son  Thomas'  debt,  he  having  paid  that  debt — 
and  further  devises  of  real  property  to  certain  of  his  grand 
children ;  provision  by  the  sale  of  real  property  to  pay  Mrs. 
Lockerman's  debts,  and  power  to  her  to  convey,  &c. 

The  fourth  codicil  without  date,  contained  devises  of  real 
property  to  his  children  and  grand  children,  by  name. 

The  fifth  codicil  of  the  29th  November  1825,  contained  di- 
rections to  his  executors  to  comply  with  his  contracts  for  sale 
of  real  property,  and  execute  conveyances  to  the  purchasers 
thereof,  and  then  proceeded— 
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"It  is  my  will  and  desire,  and  I  do  direct,  that  my  execu- 
tors, out  of  the  money  annually  receivable,  and  to  be  received 
by  them  under  the  decree  of  the  Chancery  Court,  in  the  case 
of  Joseph  Sterett  and  Molly  his  wife  and  Jeremiah  Townley 
Chase  against  Thomas  Moale  and  others,  apply  so  much  of  the 
money  to  be  received  by  them  annually,  out  of  the  part  or 
portion  of  the  money  allotted  to  the  said  /.  T.  C.,by  virtue  of 
the  said  decree,  as  shall  or  may  be  sufficient  for  the  payment 
of  the  taxes  on  the  real  estate  of  the  said  «7.  T.  C.  lying,  &c., 
during  the  minority  of  the  youngest  child  of  F.  T.  L.  and  M. 
C.t  whichever  event  may  be  most  distant  from  the  time  of  my 
death,  and  the  residue  of  the  money  annually  received  under 
said  decree,  to  be  equally  divided  among  my  children,  share 
and  share  alike,  and  paid  to  each  of  them  for  the  use  of  their 
respective  children,  and  by  each  of  them  so  applied." 

The  sixth  codicil  devised  a  part  of  Belmont,  as  discribed,  to 
his  daughter  M.  C.,  to  have  and  to  hold  to  her,  and  the  heirs  of 
her  body,  and  to  M.  C.  and  H>  A.  during  their  lives,  or  the  life 
of  the  survivor  of  them,  his  dwelling  house  in  */?.,  and  after 
the  death,  &c.,  "to  the  children  of  my  daughters  M.,  H.  Jl. 
and  F.  and  their  heirs  as  tenants  in  common.  I  give  and  be- 
queath unto  my  said  daughters,  all  my  kitchen  and  household 
furniture,  my  plate  excepted,  during,  &c. 

"I  give  and  devise  unto  my  daughters  M.  and  H.  Jl.  part 
of  the  Plains  I  bought  of  R.  I.  C.  during,  &c.,  and  after  unto 
the  children  of  my  daughter  M.  and  their  heirs,  to  be  equally 
divided  among  them." 

"I  hereby  revoke  the  devise  of  part  of  the  Plains  to  my 
daughter  H.  ./?.,  and  substitute  the  above  clause  in  the  place 
of  it. 

"I  hereby  revoke  and  annul  that  part  of  my  will  by  which 
I  devise  to  each  of  my  grand  children,  two  shares  in  the  Far- 
mer's Bank  of  Maryland,  from  an  apprehension  that  my  ex- 
exutors  will  not  have  sufficient  funds  to  comply  with  it;  and 
also,  that  clause  in  my  will  by  which  I  bequeath  sixty  shares 
of  stock  in  the  F.  B.  to  my  daughter  H.  A.,  and  lieu  thereof, 
I  give  and  devise  to  her  all  my  right,  title  and  interest  in  twen- 
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ty-one  acres  of  land,  which  I  leased  to  Vachel  Dorsey,  now 
deceased." 

Judgments  against  /.  T.  C.  were  also  filed,  with  various  ad- 
missions as  to  couse  of  the  executors  with  the  personal  pro- 
perty. After  this  bill  was  amended  upon  petition,  and  all  the 
heirs  and  devisees  of  «/.  T.  C*.  made  parties  as  defendants, 
the  defendants  answered  this  bill,  taking  different  views  of 
the  will  of  J.  T.  C,  when  at  October  1835,  the  cause  was  re- 
ferred generally  to  the  auditor  of  the  court  to  report  upon. 
After  various  admissions  of  facts  and  ages  of  children,  &c., 
the  auditor  made  his  report,  which  was  excepted  to,  and  on 
the  3id  December  1836,  The  Chancellor  (BLAND,)  passed  the 
following  order : 

"Ordered,  that  this  case  be,  and  the  same  is  hereby  again 
referred  to  the  said  T.  C.  as  special  auditor. 

"It  is  to  be  recollected,  that  under  one  of  the  codicils  to  the 
will  of  the  testator  J.  T.  C.,  deceased,  his  children  take  the 
money  to  be  received  under  the  decree  in  the  case  of  Sterett  and 
Chase  against  Moale  and  others,  as  naked  trustees,  for  the  use 
of  his  grand  children,  and  that  after  the  death  of  all  the  chil- 
dren of  the  testator,  that  money  is  to  be  divided  only  into  so 
many  parts  as  it  shall  then  appear  there  were  children  of  the 
testator,  who  have  then  left  children,  and  each  of  such  parts, 
as  if  carried  by  representation  to  such  grand  children,  is  to  be 
then  finally  divided  among  and  given  to  them  accordingly;  ot 
in  other  words,  that  money  then  vests  in,  and  is  to  be  divided 
among  his  grand  children,  as  if  he  had  died  intestate,  leaving 
no  other  children,  than  the  parents  of  his  then  living  grand 
children,  which  children  were  also  then  dead  intestate.  Whence 
it  necessarily  follows,  from  the  language  of  the  same  codicil, 
in  relation  to  the  application  of  so  much  of  that  money  to  be 
received  annually,  that  until  the  death  of  the  survivor  of  the 
testator's  children,  all  those  portions  of  the  said  money,  as 
they  annually  become  payable,  after  deducting  therefrom,  du- 
ring the  minority  of  the  youngest  child  of  the  testator's  daugh- 
ter Frances  T.  Lockerman,  or  of  his  daughter  Matilda  Chase, 
25  v  11. 
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so  much  as  may  b?  necessary  to  pay  the  taxes  on  the  testator's 
real  estate,  lying  in  Anne  Jlrundel  county,  and  in  the  cities  of 
Annapolis  and  Baltimore,  and  to  be  considered  as  then  annually 
vesting  in  the  testator's  grand  children,  in  like  manner  and  in 
the  same  proportions  as  if  his  children  were  all  then  dead ;  so 
that  as  an  additional  grand  child  may  be  born  before  the  death 
of  all  his  children,  a  new  use  springs  up  in  favor  of  such  ad- 
ditional grand  child;  and  all  the  then  existing  uses  shift  so 
far  as  may  be  necessary  to  accommodate  such  new  claim.  And 
so  too  on  the  death  of  a  grand  child,  before  the  death  of  all 
his  children,  the  claim  of  such  deceased  grand  child,  not  then 
vested,  sinks  for  the  benefit  of  the  others,  and  the  uses  shift  ac- 
cordingly, so  that  a  dividend  of  the  annual  portion  only  of 
the  said  money,  is  to  be  considered  as  so  vesting  in  each  grand 
child,  who  was  alive  when  it  became  payable  before  the  death 
of  all  the  children  of  the  testator.  The  exact  amount  due  as 
well  to  the  defendant  F.  T.  Lockerman,  as  to  the  plaintiffs,  as 
creditors  of  the  testator  is  to  be  ascertained,  and  also  the  amount 
of  assets  in  the  hands  of  the  executors,  and  then  the  propor- 
tion in  which  each  devisee  and  legatee  under  the  will  and  co- 
dicil of  the  testator,  is  to  contribute  to  the  payment  of  the  said 
debt,  is  to  be  adjudged  from  the  proofs  and  admissions  of  the 
parlies,  according  to  the  value  of  the  respective  beneficial  in- 
terests so  devised  or  bequeathed. 

At  April  1837,  the  auditor  made  another  report,  with  vo- 
luminous accounts;  and  at  December  term  following,  the  parties 
agreed,  that  the  accounts  and  report  should  be  rejected  by  the 
Chancellor,  and  that  the  cause  be  remanded  to  the  auditor  with 
directions,  to  state  an  account  upon  sueh  principles  of  contri- 
bution as  the  Chancellor  may  deem  correct,  according  to  the 
proceedings  and  this  agreement,  viz: 

"It  is  admitted,  that  /.  T.  C,  advanced  his  daughter,  the 
defendant  Catharine  Crabb,  by  a  conveyance  of  real  estate  to> 
the  said  Catharine  and  her  husband,  R.  I.  Crabb;  that  he  ad- 
vanced several  of  his  children  parties  defendants  in  this  cause, 
by  gifts  or  otherwise,  of  personal  property,  and  by  money  paid 
by  him  on  their  account,  as  stated  in  the  said  will,  but  the 
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value  or  amount  or  particulars  of  such  advancements,  are  not 
yet  ascertained,  otherwise  than  as  stated  in  the  said  will. 

If  the  Chancellor  shall  be  of  opinion,  that  upon  the  whole 
of  the  said  testator's  last  will  and  testament,  and  the  proceed- 
ings in  this  cause,  his  several  children  or  their  representatives 
are  bound  to  contribute  equally  to  pay  his  debts,  which  remain 
unsatisfied,  after  applying  the  general  residue  of  the  estate  to 
that  purpose,  then  the  auditor  shall  cause  the  said  five  children  ? 
or  their  representatives,  equally  to  contribute,  when  the  case  is 
remanded  to  him. 

But  if  the  Chancellor  should  decide,  that  the  said  five  children 
or  their  representatives,  are  not  so  bound  equally  to  contribute, 
then  the  Chancellor  is  respectfully  requested  to  express  his 
opinion  in  regard  to  the  liability  of — 

1st.  The  testator'spersonal  estate,  specifically  bequeathed  by 
his  will. 

2nd.  The  personal  estate  advanced  by  him  in  his  life  time 
to  his  children,  or  paid  by  him  on  their  account,  as  stated  in  his 
will. 

3rd.  The  real  estate  devised  by  him  to  his  children. 

4th.  The  real  estate  advanced  by  him  in  his  life  time  to 
Catharine  Crabb. 

5th.  The  interest  of  the  said  testator  in  the  estate  mort- 
gaged by  Richard  Lockerman  deceased  to  him,  as  will  appear 
by  the  decree,  and  other  proceedings  of  this  court. 

6th.  The  testator's  claim  against  the  fund  raised  or  to  be 
raised,  under  the  decree  of  this  court  in  the  cause  of  Sterett 
vs.  Moale,  to  contribute  to  the  payment  of  his  debts  aforesaid, 
and  the  order  or  degree  in  which  the  said  descriptions  of  pro- 
perty or  such  of  them,  as  shall  be  held  liable,  ought  to  contri- 
bute to  the  purpose  aforesaid, 

"It  is  further  agreed,  that  the  Chancellor  may  at  once  pass 
a  decree  for  the  payment  of  the  complainant's  claim,  the  ex- 
ecutors having  money  in  hand  sufficient  to  pay  the  same,  pro- 
vided that  such  decree  shall  not  prejudice  the  question  of  con- 
tribution as  aforesaid." 

Upon  this  agreement  the  Chancellor  (BLAND,)  passed  an 
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order  for  payment  of  the  complainant's  claim,  and  on  the  4th 
May  1838,  the  following  order: 

"Ordered,  that  the  report  cf  the  special  auditor,  filed  on  the 
4th  April  1837,  be  and  the  same  is  hereby  rejected;  and  it  is 
hereby  further  ordered,  that  this  case  be  and  the  same  is  here- 
by again  referred  to  the  said  special  auditor,  with  directions  to 
state  an  account  awarding  to  the  several  parties,  that  to  which 
they  may  be  respectively  entitled,  and  charging  each  of  the  five 
devisees  and  legatees  of  the  testator  J.  T.  C.  deceased,  with 
an  equal  contribution  for  the  satisfaction  of  his  debts.  All  the 
estate  of  a  debtor  being  liable  for  the  payment  of  all  his  debts, 
he  cannot  by  any  act  of  his,  impair  the  rights  of  his  creditors. 
The  testator  Chase,  indicates  by  his  will,  that  he  was  then 
disposing  of  his  property  with  a  full  view  of  this  legal  restric- 
tion, and  taking  his  will  and  his  several  codicils  together,  it 
was  manifestly  his  intention,  subject  to  the  legal  restriction  in 
favour  of  his  creditors,  that  all  his  property,  without  regard  to- 
its  being  real  or  personal  estate,  should  be  equally  divided  in 
the  manner  prescribed,  among  the  five  special  objects  of  his 
bounty.  And  the  property  having  so  passed  into  their  hands; 
for  they  all  claim  under,  and  in  affirmance  of  his  will,  they  must 
therefore  each  of  them  contribute  in  the  same  equal  propor- 
tions,  to  the  satisfaction  of  such  of  his  debts  as  remain  un- 
paid ;  so  as  to  leave  the  property  to  pass  in  the  same  propor- 
tional value  to  each  donee  as  adjusted  by  the  testator.  The 
persons  who  may  be  required  to  refund  any  of  the  proceeds 
which  had  been  obtained  under  the  decree  in  the  case  of  Sterett 
and  others  vs.  Moale  and  others,  and  which  had  been  applied 
under  the  sanction  of  an  order  of  the  orphans'  court,  are  not 
to  be  charged  with  interest  thereon.  The  special  auditor  will 
also  recollect,  that  the  order  of  the  3rd  December  1836,  and 
of  the  5th  December  1837,  are  to  be  construed  in  accordance 
with  this  order." 

Further  accounts  were  reported,  and  excepted  to.  The 
cause  by  consent  was  then  submitted  for  an  immediate  deci- 
sion, and  the  accounts  ratified.  No  question  however  was  made 
upon  those  accounts  in  this  appeal.  The  parties  then  filed  the 
following  agreement: 
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It  is  agreed,  that  the  whole  cause  shall  be  treated  as  opened 
upon  appeal ;  so  as  to  enable  the  Court  of  Appeals  to  affirm, 
reverse  or  modify  the  orders  passed  in  the  cause  for  or  against 
all  or  any  of  the  parties,  in  the  same  manner  and  to  the  like 
extent,  as  if  separate  appeals  had  been  taken  by  each  party, 
and  as  if  each  appeal  had  been  taken  from  all  of  said  orders. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  and  DOR- 

SEY,  J. 

T.  S.  ALEXANDER  for  appellants. 

1st.  Upon  the  true  construction  of  the  will  of  /,  T.  C,  the 
fund  to  be  derived  from  the  decree  passed  in  the  case  of  Sterett 
vs.  Moale,  ought  to  be  distributed  among  all  the  children  of 
the  testator.  This  fund  passed  to  all  the  children  as  a  part  of 
the  general  residuum  of  the  estate.  The  division  is  to  be  made 
among  the  children,  share  and  share  alike.  Payment  is  to  be 
made  to  each  child,  and  the  application  of  the  fund  is  thrown 
on  his  children.  The  executors  are  not  bound  to  see  to  the 
application  of  this  fund  among  the  grand  children.  If  not 
bound  to  apply,  then  they  are  not  bound  to  inquire  into  the 
existence  of  grand  children.  They  are  bound  to  pay  this  fund 
to  the  children;  this  is  their  duty  and  the  extent  of  their  obli- 
gation. The  court  cannot  go  beyond  the  will;  must  construe 
that  and  no  more.  A  court  of  equity  cannot  impose  any  fur- 
ther duty  on  the  executor,  than  is  imposed  by  the  will.  The 
bequest  is  to  children;  the  distribution  is  among  them.  Is 
there  any  use  which  can  be  executed  by  any  court?  The  fund 
is  left  to  the  discretion  of  the  children.  They  are  not  required 
to  distribute  it  equally,  even  among  the  grand  children.  Each 
child  of  testator  may  apply  all  its  share  to  any  one  grand  child, 
unequally  or  exclusively.  No  declaration  as  to  time  of  ap- 
plication. It  may  be  retained  for  future  use.  It  is  indepen- 
dant  of  all  trust  to  grand  children.  If  a  trust,  it  must  be  in- 
definite in  duration — for  life  of  parent  or  longer.  In  effect,  it  is 
not  a  condition,  which  can  be  specifically  executed.  Whether 
issue  now  is  not  material.  There  may  be  issue.  The  Chan- 
cellor said,  as  no  issue  now  they  may  be  excluded.  But  I 
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contend,  that  if  any  one  child  should  lose  all  her  children,  still 
she  would  take.  She  would  answer  the  description  of  the  will 
at  death  of  testator.  The  fund  is  to  be  paid  over  to  the  chil- 
dren, although  there  is  a  trust  in  favor  of  grand  children.  3 
Bro.  C.  C.  96. 

As  a  general  rule,  the  reason  of  a  bequest  does  not  control 
its  construction,  the  construction  of  its  terms.  14  Ves.  322. 
16  Ves.  46.  Pre.  in  Chan.  597.  2  Con.  Cas.  223. 

A  devise  to  a  father  for  the  maintenance  of  his  child,  is  a 
devise  to  the  father,  though  he  has  not  expended  one  half  of 
the  bequest.  1  Swan.  35. 

2nd.  Contribution  for  the  payment  of  the  testator's  debts, 
ought  to  be  made  by  his  legatees  and  devisees,  according  to  the 
character  and  value  of  the  property  given  to  them  respectively 
by  his  will,  and  not  equally  by  his  children,  as  to  the  princi- 
ples on  which  contribution  is  to  be  decreed.  The  estate  is 
exhausted  unequally.  It  depends  on  the  value  of  the  proper- 
ty devised.  It  does  not  include  the  advances  by  the  parent. 
At  the  time  of  making  the  will,  the  testator  had  no  control 
over  the  property  advanced  to  his  children.  Contribution  does 
not  affect  advances.  In  cases  of  intestacy,  advances  are  not 
considered  in  payment  of  debts;  as  to  distribution,  advances 
may  be  considered.  But  this  is  optional  with  the  party  ad- 
vanced. Hotch-pot  applies  to  intestacy.  Testator  may  pre- 
scribe terms;  impose  terms.  The  law  does  not  impose  terms. 

For  payment  of  debts,  the  estate  of  the  intestate  is  to  be  ap- 
plied in  the  following  order — 

1st.  The  general  personal  estate. 

2nd.  Personal  estate  specifically  bequeathed. 

3rd.  Real  estate  not  specifically  devised. 

4th.  Real  estate  specifically  devised. 

5th.  That  the  debt  secured  by  the  mortgage  of  Richard 
Lockerman  to  the  testator,  is  to  be  treated  as  personal  estate. 
3  John.  C.  Rep.  319. 

RANDALL  for  the  appellees,  contended — 

1st.  That  according  to  the  true  construction  of  J.  T.  Chase's 
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will,  the  fund  to  be  derived  from  the  case  of  Sterettvs.  Moale, 
belongs  exclusively  to  those  of  the  children  of  J.  T.  C.  who 
have  children,  and  in  trust  for  such  children. 

An  examination  of  the  different  parts  of  his  will,  shows  the 
general  intention  of  the  testator.  He  designed  a  fund  for  the 
exclusive  use  of  his  grand  children.  He  creates  such  a  fund. 
It  is  absorbed;  then  he  provides  another  fund  for  the  same 
object.  The  utmost  anxiety  is  manifested  to  devote  to  his  grand 
children  a  certain  portion  of  his  estate.  This  he  particularly 
and  clearly  designed.  If  it  is  not  illegal,  that  intention  will 
be  carried  out.  The  will  devises  a  large  part  of  his  estate  to 
his  grand  children,  and  also  declares  equal  distribution  among 
all,  to  be  his  object  in  his  second  codicil.  If  there  is  any 
doubt  then  about  the  construction  of  the  devise  of  the  Sterett 
and  Moale  fund,  the  court  will  construe  it  by  the  general  de- 
sign of  the  testator,  and  make  that  devising  clause  end  in 
that  design.  The  codicils  are  framed  on  the  principle's  of  sub- 
stitution, and  the  intent  relied  on,  is  some  times  expressly 
declared.  The  court  will  look  to  the  cestui  que  trusts,  and 
the  fact  of  five  trustees  for  the  grand  children  is  not  material. 
The  Chancellor  was  correct,  and  his  order  upon  this  branch 
of  the  case,  meets  all'its  fluctuating  contingencies.  It  was  a 
legacy  for  the  use  of  grand  children,  born  and  to  be  born. 
10  Law  Lib.  22.  Willis  on  trusts,  48.  Tolson  vs.  Tolson, 
10  Gill  &  John. 

2nd.  In  opposition  to  the  appellants  second  point,  that  the 
contribution  for  the  payment  of  the  testator's  debts,  ought  to  be 
equal  by  each  of  his  five  dhildren,  without  regard  to  the  quan- 
tity or  quality  of  the  estate  devised  or  bequeathed  to  them,  be- 
cause by  the  true  construction  of  the  will,  it  is  obvious,  that 
he  has  by  advancement  or  otherwise  made  their  share  equal. 
1  P.  Wms.  403.  1  Rop.  254.  12  Law  Lib.  18,  34, 19,  35. 
3  P.  Wms.  322,  324. 

There  can  be  no  appraisement  in  this  case,  for  the  testator 
has  devised  to  them  equally.  The  nature  of  this  will  is  such, 
that  if  contribution  to  pay  debts  is  necessary,  that  must  be 
founded  upon  the  testator's  intention  that  the  devises  are  equal. 
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Those  who  take  under  a  will  are  concluded  by  it.  2  Rop.  378. 
2  Wm.  Exrs.  893. 

3rd.  The  executors  should  have  been  made  to  pay  interest 
on  the  balances  due  by  them,  on  their  administration  account. 

1  Swan.  99. 

4th.  That  R.  L  Crabb  and  H.  Jl.  Chase,  should  be  made  to 
pay  interest  on  the  portions  of  the  S.  and  M.  fund  received  by 
them,  and  ordered  to  be  refunded  by  the  Chancellor. 

ALEXANDER  in  reply  as  to  third  point  cited,  12 — Ves.  386. 

2  Roper,  336,  438,  439. 

STEPHEN,  J.,  delivered  the  opinion  of  this  court. 

The  personal  estate  of  the  testator  not  being  sufficient  to  pay 
his  debts,  and  the  specific  legacies  bequeathed  by  his  will,  the 
question  arises,  in  what  manner  the  deficiency  is  to  be  sup- 
plied, or  upon  what  principles,  contribution  is  to  be  made  by 
those  who  have  been  the  objects  of  his  bounty  in  the  dis- 
position oi  his  property.  By  his  will,  he  has  given  several 
specific  legacies,  and  devised  to  several  of  his  children  a  con- 
siderable real  estate,  and  the  question  which  it  becomes  neces- 
sary to  decide,  is  whether  the  devisees  of  real  estate,  are  to 
contribute  equally  and  proportionally  with  the  specific  legatees 
of  the  personalty,  or  the  burthen  of  making  up  the  deficiency, 
is  to  fall  solely,  and  exclusively,  upon  those,  to  whom  he  has 
specifically  bequeathed  a  part  of  his  personal  estate. 

The  principle  seems  to  be  well  settled  in  England,  that  as 
to  debts  by  specialty,  since  the  statute  of  fraudulent  devises, 
making  real  estate  in  the  hands  of  devisees,  liable  to  the  pay 
ment  of  such  debts,  specific  devisees  of  free  hold,  and  lease 
hold  estate,  are  on  the  same  footing;  and  liable  to  contribute 
in  equal  proportions  to  the  satisfaction  of  those  debts.  It  was 
so  decided  in  the  case  of  Short  vs.  Long,  2  Vernon,  756.  In 
that  case  the  assets  falling  short  to  pay  debts,  the  question 
was,  whether  the  deficiency  was  to  be  charged  upon  the  real 
or  upon  the  lease  hold  estate.  The  Lord  Chancellor  decreed 
the  deficiency  to  be  borne  equally,  in  proportion  to  value  of 
each  estate.  The  debts  being  due  by  specialty,  and  both  de- 
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scriptions  of  property  liable  for  the  payment  of  them ;  and  the 
devisees  and  legatees  being  both  equally  objects  of  the  testa- 
tor's bounty,  he  determined  that  the  contribution  ought  to  be 
equal. 

The  same  case  is  to  be  found  reported  1st  P.  Will.  403,  404, 
Lord  Chancellor  Cowper,  that  great  master  of  equity,  as  he 
has  been  emphatically  styled,  there  decided,  that  to  prevent 
the  disappointment  of  the  testator's  intention,  both  estates 
being  liable,  the  contribution  ought  to  be  equal. 

The  counsel  for  the  appellant  in  the  course  of  his  argument, 
seemed  to  think,  that  this  decision  had  been  overruled  in  the 
case  of  Hazlewood  vs.  Pope,  2  P.  Wms.  322.  In  1st  Ro^tr 
on  Leg.  638,  it  is  said,  ihejifth  resolution  in  Hazlewood  vs. 
Pope,  may  probably  at  first  sight,  be  considered  at  variance 
with  the  case  last  cited.  That  resolution  was  in  these  words, 
"where  a  man  dies  indebted  by  bond,  and  leaves  a  personal 
estate,  and  devises  lands  to  J.  S.  in  fee,  and  gives  specific 
legacies,  and  the  creditor  by  bond,  comes  on  the  personal  es- 
tate to  be  paid  his  bond,  the  specific  legatees  shall  not  stand 
in  the  place  of  the  bond  creditor,  to  charge  the  land  devised; 
because  the  devisee  of  the  land,  is  as  much  a  specific  devisee, 
as  the  legatee  of  the  specific  legacy."  It  is  presumed,  says 
Roper,  that  Lord  Talbot,  in  the  expression,  "the  specific  leg- 
atees shall  not  stand  in  the  place  of  the  bond  creditors,  to 
charge  the  land  devised,"  must  have  intended,  not  that  the 
devisee  should  not  contribute,  but  that  the  specific  legatee  had 
no  right  to  have  the  assets  marshalled  against  the  specific  de- 
visee, so  as  to  throw  the  bond  debt  exclusively  upon  the  real 
estate  devised,  to  the  exoneration  of  the  personalty,  specifi- 
cally bequeathed.  In  this  qualified  sense,  the  resolution  in 
question,  and  the  case  of  Long  vs.  Short,  probably  may  be 
reconciled;  but  the  point  cannot  be  considered  free  from  doubt. 
The  reason  assigned  by  Lord  Talbot,  would  seem  to  indicate, 
that  the  construction  given  by  Roper  to  his  opinion  was  well 
founded,  and  that,  he  did  not  intend  to  repudiate  the  principle  of 
contribution,  but  only  designed  to  exclude  the  doctrine  of  an 
exclusive  liability,  under  the  circumstances  attaching  to  the 
26  v.  11 
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devisee  of  the  real  estate.  It  was  manifestly  the  opinion  of 
Roper,  that  the  principle  of  contribution  was  sustainable,  be- 
cause in  the  preceding  page,  he  says,  "there  appears  to  be  a 
distinction,  in  the  application  of  the  preceding  rule,  as  to  mar- 
shalling in  favor  of  specific  legatees,  for  in  that  case  it  seems, 
that  the  real  and  personal  assets  specifically  devised  and  be- 
queathed, will  upon  failure  of  the  general  personal  estate,  be 
so  far  marshalled,  (if  indeed  that  term  can  in  strictness  be  ap- 
plicable,) that  the  specific  devisee  and  legatee,  shall  each,  in 
proportion  to  the  value  of  their  respective  gifts,  contribute  to 
the  payment  of  the  specialty  debt.  But  with  respect  to  a  sim- 
ple contract  creditor,  the  exception  is  not  admitted;  for  he 
must  resort  alone  to  the  personal  estate  specifically  bequeathed, 
as  that  is  the  only  fund  liable  to  his  debt." 

The  principle  established  by  Lord  Chancellor  Cowper,  in  the 
case  of  Long  vs.  Short,  is  sanctioned  in  a  note,  to  be  found  in 
3  Woodeson's  Lect.  534,  where  it  is  said,  "as  to  debts  by  spe- 
cialty, specific  devisees  of  freehold,  and  leasehold  estates, 
seein  to  be  on  the  same  footing,  since  the  statute  of  fraudu- 
lent devises,  3  W.  and  M.  ch.  14,  and  liable  to  contribute  in 
equal  proportions  to  the  satisfaction  of  those  debts."  So  also 
in  2  Wms.  on  Exrs.  1043,  in  a  note,  it  is  said,  "according  to  the 
decision  of  Ld.  Cowper,  in  Long  vs.  Short,  1st  P.  Wms.  403, 
the  devisee  would  be  entitled  to  compel  the  specific  legatees  to 
contribute  to  the  payment  of  the  debt,  but  not  wholly  to  ex- 
onerate the  land."  Again,  at  page  1056,  of  the  same  book,  in 
a  note,  it  is  said,  "with  respect  indeed  to  specific  legacies,  the 
assets,  according  to  Ld.  Cowper's  decision  in  case  of  Long  vs. 
Short,  shall  be  so  far  marshalled  upon  failure  of  the  general 
personal  estate,  that  the  devisee,  and  specific  legatee,  shall 
each  in  proportion  to  the  value  of  their  respective  gifts,  con- 
tribute to  the  payment  of  the  specialty  debt."  In  3  John  C. 
Rep.  158,  speaking  upon  the  subject  of  contribution  between 
two  specific  devisees  of  land,  Chan.  Kent  says,  "the  same  rule 
•was  declared  in  Long  vs.  Short,  1  P.  Wms.  403,  in  the  case  of 
two  specific  devisees  of  land.  The  Lord  Chancellor  said  it 
would  equally  disappoint  the  intention  of  the  testator,  to  de* 
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feat  either  devise,  by  subjecting  it  to  the  testator's  debts;  and 
therefore  he  held,  that  on  a  deficiency  of  assets,  both  estates 
must  contribute  in  proportion  to  the  value  of  their  respective 
premises." 

In  England  as  in  this  Stale,  the  personal  estate  is  the  natu- 
ral or  primary  fund  for  the  payment  of  debts,  as  between  the 
real  and  personal  representatives  of  the  deceased,  and  must 
be  resorted  to  in  the  first  instance  for  that  purpose*  And  in 
order  to  inforce  such  primary  liability,  it  is  an  established  rule 
in  equity,  that  as  between  the  representatives  of  the  deceased 
debtor,  if  the  creditor  proceeds  against  the  real  estate,  de- 
scended or  devised,  the  heir  or  devisee,  who  has  sustained  the 
loss,  shall  be  allowed  to  stand  in  the  place  of  the  specialty 
creditor,  to  re-imburse  himself,  out  of  the  personal  estate,  in 
the  hands  of  the  executors,  provided  such  re-imbursement 
will  not  prejudice  any  of  the  creditors,  or  any  other  party  hav- 
ing a  more  favored  claim,  than  the  heir  or  devisee  respective- 
ly. Wms.  on  Exrs>  1041. 

If  the  obligee  recovers  against  the  heir,  he  may  re-imburse 
himself  out  of  the  assets  in  the  hands  of  the  executor,  but 
not  to  the  prejudice  of  either  a  specific  or  general  legatee; 
such  an  equity  exists  only  in  favor  of  the  heir,  against  a  re- 
siduary legatee,  but  in  favor  of  a  devisee,  it  exists  against  a  gen- 
eral legatee,  though  not  as  it  would  seem  against  specific  le- 
gatees, for  the  reason  heretofore  given.  2  Wms.  onExrs*  1043. 

According  to  the  principles  of  the  English  law,  equity  will 
marshall  the  real  assets  descended  to  the  heir,  in  favor  of,  or 
for  the  relief  of  specific  legatees ;  but  it  will  not  for  such  pur- 
pose interfere  with  the  lands  devised,  unless  they  were  devised 
subject  to  the  payment  of  debts.  3  John.  C.  Rep*  153.  That 
is  to  say,  the  lands  devised,  will  not  be  made  to  release  or  ex- 
onerate the  specific  legatee,  but  they  will  be  held  to  contri- 
bute. The  general  rule  of  marshalling  assets,  is  to  apply,  first 
the  personal  estate ;  then  lands  devised  to  be  sold  for  the  pay- 
ment of  debts;  then  lands  descended;  and  lastly,  estates  speci- 
fically devised,  even  though  they  are  generally  charged  with  the 
payment  of  debts.  The  testator  in  this  case,  having  made 
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provision  in  his  will  for  the  payment  of  his  debts  and  lega- 
cies, if  the  fund  provided  by  him  for  that  purpose  has  proved 
to  be  inadequate,  the  rule  of  contribution,  as  established  by 
law,  must  be  resorted  to,  and  ought  to  prevail. 

We  therefore  think,  that  if  in  course  of  the  administration* 
of  the  assets  by  the  executors,  the  specific  legacies  bequeath- 
ed by  the  will  of  the  testator,  have  been  applied  to  the  pay- 
ment of  specialty  debts,  the  specific  legatees  are  entitled  to 
contribution  against  the  devisees  of  the  real  estate;  but  that 
so  far  as  such  legacies  may  have  been  applied  to  extinguish- 
ment of  the  claims  of  simple  contract  creditors,  no  such  right 
of  contribution  exists,  as  against  the  devisees  of  the  realty; 
the  personal  fund  alone  being  responsible  for  the  payment  of 
debts  of  that  description.  We  think  moreover,  that  if  the 
general  personal  estate  has  been  applied  to  the  payment  of  the 
specialty  debts,  whereby  the  simple  contract  creditors,  have 
been  thrown  upon  the  specific  bequests,  the  specific  legatees- 
have  a  right  to  resort  to  the  devisees  of  the  real  estate  for  con- 
tribution; such  right  of  contribution  being  essential  to  carry 
into  effect  the  intention  of  the  testator,  which  was  to  make 
them  both  equally  the  objects  of  his  bounty.  The  property 
given  by  him  in  his  life  time  to  his  children  by  way  of  ad- 
vancement, was  no  part  of  his  estate  at  the  time  of  his  deathy 
and  cannot  be  made  to  contribute  by  his  representatives  to  the 
payment  of  his  debts, 

We  are  of  opinion,  that  the  money  receivable  under  the  de- 
cree in  Chancery  in  the  case  of  Sterett  vs,  Moale,  ought  to  be 
equally  divided  amongst  all  the  children  of  the  testator,  and 
not  exclusively  given  to  those  having  children.  The  will  of 
the  testator  affords  pregnant  evidence,  that  all  his  children* 
were  equally  the  objects  of  his  bounty  and  affection;  and  in 
disposing  of  the  fund  in  question,  the  language  he  has  used 
is  strong  to  shew,  that  an  equal  participation  by  them  in  the 
benefits  of  that  fund,  was  his  object.  It  is  true,  that  at  the 
time  his  will  was  made,  and  at  the  period  of  his  death,  there 
were  two  of  his  children  who  had  no  issue;  but  in  the  course 
of  nature,  it  was  not  improbable  that,  that  state  of  things- 
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might  cease  to  exist;  and  in  the  event  of  their  having  chil- 
dren, the  same  motive  and  feeling  of  parental  affection,  would 
have  operated  in  their  behalf,  and  would  have  made  them 
equally  the  objects  of  his  bounty  and  benevolence.  The  lan- 
guage of  his  will  in  reference  to  the  subject  is  as  follows: 
"the  residue  of  the  money  annually  received  by  my  executors 
under  the  said  decree,  to  be  equally  divided  by  them,  amongst 
my  children,  share  and  share  alike,  and  paid  to  each  of  them 
for  the  use  of  their  respective  children,  and  by  each  of  them 
so  applied." 

From  the  terms  of  this  bequest  it  is,  we  think,  most  appa- 
rent, that  equality  to  each  of  his  children,  was  the  governing 
motive  of  the  testator,  and  such  ought  to  be  the  construction 
given  to  his  will,  if  it  can  be  made  compatible  with  the  import 
of  the  language  he  has  used.  Where  the  testator  stands  in 
the  relation  of  parent,  a  bequest  to  children  generally  will  be 
presumed,  in  legal  construction,  to  embrace  ail  who  answered 
that  description  at  the  period  of  his  death.  A  court  of  equity 
is  always  solicitous  to  adopt  and  enforce  such  a  construction, 
because  it  is  conformable  to  the  dictates  of  nature,  and  in  ac- 
cordance with  the  best  affections  of  the  heart.  In  2  Wms.  on 
Exrs.  716,  speaking  of  bequests  to  children  in  a  class,  the  au- 
thor says,  "generally  speaking,  every  person  who  at  the  time 
of  the  testator's  death  falls  within  the  described  class  of  chil- 
dren, will  be  entitled.  But  where  it  appears  from  express  de- 
claration or  clear  inference  upon  the  will,  that  the  testator  in- 
tended to  confine  his  bequest  to  those  only  who  answered  the 
description  at  the  date  of  the  instrument,  such  intention  must 
be  carried  into  effect.  A  court  of  equity  however,  is  always 
anxious  to  include  all  children  in  existence  at  the  time  of  the 
death  of  the  testator,  and  particularly,  when  he  stands  in  the 
relation  of  parent  to  the  legatees;  the  court  presuming,  that 
he  intended  to  do  his  duty,  in  providing  for  all  his  children  at 
his  death,  will  lay  hold  of  any  general  expression,  to  give  ef- 
fect to  this  presumed  intention,  and  will  not  permit  such  gen- 
eral expression  to  be  narrowed  by  the  context."  The  lan- 
guage of  the  will,  in  making  the  bequest  in  this  case,  is  very 
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broad  and  general.  The  legacy  was  to  be  divided  by  the  ex- 
ecutors amongst  his  children,  share  and  share  alike;  and  paid 
to  each  of  them,  for  the  use  of  their  respective  children,  and 
by  each  of  them  so  applied.  It  is  a  well  established  rule  in 
the  construction  of  wills,  that  where  there  is  a  general  and  par- 
ticular intent,  apparent  upon  the  face,  the  general  intent, 
although  first  expressed,  shall  control  and  overrule  the  particu- 
lar. Thus  in  2  Wms.  on  Exrs.  714,  it  is  said,  "it  must  not 
however  be  understood,  that  because  the  testator  uses  in  one 
part  of  his  will,  words  having  a  clear  meaning  in  law,  and  in 
another  part,  words  inconsistent  with  the  former,  that  the  first 
words  are  to  be  cancelled  or  overthrown.  A  contrary  princi- 
ple is  now  fully  established,  in  the  doctrine  already  consider- 
ed, that  the  general  intent  although  first  expressed,  shall  over- 
rule the  particular."  It  appears  in  this  case  most  clearly  from 
his  own  explicit  declarations,  that  it  was  his  great  and  lead- 
ing object  to  make  an  equal  distribution  of  his  property  amongst 
all  his  children,  being  governed  in  this  last  solemn  act  of  his 
life,  in  providing  for  his  family,  and  disposing  of  his  estate  by 
an  equal  and  similar  affection  for  each,  and  every  one  of  them. 
If  then  equality  of  bounty  to  all  his  children,  was  his  great 
leading  and  cardinal  motive;  in  the  language  of  the  books,  if 
such  was  his  general  intent,  and  he  has  used  language  suffi- 
ciently strong  to  carry  that  intent  into  effect,  upon  principle,  it 
appears  to  be  settled,  that  such  general  intent  is  not  to  be  frus- 
trated, by  any  inconsistent  particular  intent,  but  must  be  sup- 
ported, and  ultimately  prevail.  In  the  decision  of  this  ques- 
tion, it  is  moreover  a  circumstance  entitled  to  great  and  weigh- 
ty consideration,  that  the  fund  in  controversy  is  of  considera- 
ble value,  and  amounts  in  magnitude  to  nearly  a  third  of  his 
personal  estate;  and  if  allotted  exclusively  to  such  of  the 
children  of  the  testator  as  had  children,  will  necessarily  lead  to 
an  infringement  of  that  well  established  rule  of  construction, 
that  the  particular  must  yield  to  the  general  intent,  in  case  there 
should  exist  a  conflict  between  them.  Although  a  provision 
for  his  grand-children  might  have  been  an  object,  about  which 
he  was  solicitous,  it  is  fully  apparent  that  he  was  equally 
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anxious,  that  all  his  children  should  be  equally  benefitted  by  his 
bounty ;  and  that  no  distinction  or  disparity  should  exist  be- 
tween them,  as  the  objects  of  his  munificence. 

The  true  construction  of  his  -will  is,  that  the  fund  to  be  re- 
ceived by  his  executors,  under  the  decree  in  Chancery,  was  to 
be  paid  to  each  of  his  children  in  equal  proportions,  to  be  ap- 
plied by  those  then  having  issue,  to  the  use  of  their  children, 
and  by  those  not  then  having  children,  to  the  use  of  their  chil- 
dren, whenever  they  should  have  children.  By  no  other  ap- 
propriation of  that  fund,  can  the  general  intent  of  the  testa- 
tor, as  plainly  indicated  upon  the  face  of  his  will,  be  carried 
fully  into  effect.  A  contrary  construction  would  defeat  entire- 
ly that  equality  of  bounty  amongst  his  children,  which  appears 
to  have  been  the  great  and  paramount  object  of  the  testator 
in  the  disposition  of  his  property,  and  ought  not  to  be  adopted, 
unless  the  language  of  his  will  is  so  explicitly  imperative,  as 
necessarily  to  demand  it.  We  do  not  think  that  the  executors 
are  properly  chargeable  with  interest  upon  the  several  balances 
from  time  to  time  found  to  be  in  their  hands,  in  the  course  of 
their  administration.  They  do  not  appear  to  have  used  the 
assets  in  any  instance  for  their  own  emolument,  njr  was  there 
that  degree  of  unwarrantable  negligence  in  the  appropriation 
of  them,  to  the  payment  of  debts,  which  would  render  them 
upon  principle  so  chargeable.  Their  settlements  appear  to 
have  been  annually  made  with  the  orphans'  court,  except  in 
one  instance,  where  there  appears  to  have  been  an  excess  of  a 
few  months  only;  and  the  rule  as  settled  by  this  court,  appears 
to  be,  to  look  with  a  favorable  eye  upon  the  conduct  of  exec- 
utors, and  other  trustees,  and  to  treat  them  with  a  reasonable 
indulgence,  when  they  have  acted  with  good  faith  in  the  ex- 
ecution of  the  trust  confided  to  them ;  and  not  to  hold  them 
liable  upon  slight  grounds.  In  4  Gill  fy  John.  Rep.  460,  this 
court  lay  down  the  general  principle  to  be,  that  whenever  an 
administrator  manifestly  intends  fairly  to  do  his  duty,  the  rule 
should  be,  not  to  hold  him  liable  upon  slight  grounds.  It  is 
moreover  to  be  remembered,  that  until  the  settlement  of  their 
fourth  account  with  the  orphans'  court,  the  balances  against 
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them  to  more  than  one -third  of  their  amount,  were  composed  in 
part  of  Bank  of  Columbia  stock,  for  which  in  that  account,  they 
obtained  a  credit,  as  being  worth  nothing.  In  the  book  last 
referred  to,  it  is  true,  this  court  say,  an  administrator  may  be 
compelled  to  pay  interest  on  money  kept  in  his  hands,  with- 
out apparent  reason,  from  the  end  of  thirteen  months  after  the 
the  date  of  his  letters,  but  they  say  at  the  same  time,  that  he 
is  only  to  be  charged  with  interest,  where  in  so  doing,  it  also 
appears  that  he  is  guilty  of  a  culpable  inattention  to  his  duty. 
In  this  case,  so  far  from  being  guilty  of  negligence,  or  a  culpable 
inattention  to  duty,  the  executors  appear  in  one  instance,  to 
have  used  extraordinary  diligence  and  dispatch;  for  their  third 
and  fourth  accounts,  from  the  dates  of  the  probates  attached 
to  them,  appear  to  have  been  settled  with  the  orphans'  court 
on  the  same  day. 

In  treating  upon  the  subject  of  charging  executors  or  ad- 
ministrators with  interest,  in  the  settlement  of  their  accounts, 
Wms.  on  Exrs.  1132,  says,  "There  are  two  grounds  on  which 
an  executor  or  administrator  may  be  charged  with  interest: 
1st.  That  he  has  been  guilty  of  negligence  in  omitting  to  lay 
out  the  money  for  the  benefit  of  the  estate.  2nd.  That  he 
himself  has  made  use  of  the  money  to  his  own  profit  and  ad- 
vantage, or  has  committed  some  other  misfeasance.  With  re- 
spect to  neglect  on  the  part  of  the  executors,  in  not  laying  out 
balances,  it  must  be  observed,  that  it  frequently  maybe  neces- 
sary and  justifiable,  for  an  executor  to  keep  large  sums  in  his 
hands,  to  answer  the  exigency  of  the  testatoi's  affairs,  espe- 
cially in  the  course  of  the  first  year  after  the  decease  of  the  tes- 
tator, in  which  case  such  necessity  is  so  fully  acknowledged, 
that  according  to  the  ordinary  course  of  the  court,  the  fund  is 
not  considered  distributable  until  after  that  time.  But  if  the 
court  observes,  that  an  executor  keeps  money  dead  in  his  hands, 
without  any  apparent  reason  or  necessity,  then  it  becomes  neg- 
ligence, and  a  breach  of  trust,  and  the  court  will  charge  the 
executors  with  interest."  So  in  3  Gill  and  John.  341,  this 
court  say,  where  trustees  act  bonafide  and  with  due  diligence, 
they  have  always  received  the  favour  and  protection  of  courts 
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of  equity;  their  acts  have  been  regarded  with  the  most  indul- 
gent consideration.  Under  the  circumstances  of  this  case,  we 
do  not  therefore  think,  that  there  has  been  such  negligence  and 
culpable  inattention  to  duty,  as  to  require,  that  the  executors 
should  be  charged  with  interest  on  the  balances,  from  time  to 
time,  found  to  be  in  their  hands.  It  does  not  appear,  that  the 
assets  have  been  used  for  their  own  benefit,  or  that  any  un- 
reasonable or  avoidable  delay,  has  occurred  in  bringing  their 
trust  to  a  final  settlement. 

We  think,  that  the  bequest  to  his  children  of  the  money  to 
be  received  under  the  decree  in  Chancery,  was  a  specific  leg- 
acy, and  not  liable  to  abate  with  the  general  legacies.  The 
money  to  be  received  under  that  particular  decree,  was  given 
to  the  legatees;  and  they  had  a  right  to  demand  it,  as  such 
from  the  executors.  The  intent  was  clear,  to  give  that  iden- 
tical money,  and  not  a  sum  of  the  like  amount  generally. 
When  received  by  the  executors,  it  became  specifically  the 
right  and  property  of  the  legatees,  and  they  had  a  right  to  de- 
mand it  of  the  executors  as  such.  In  2  Wms.  on  Exrs.  745, 
it  is  said,  "where  thp  bequest  was  to  my  grand-daughter,  the 
sum  of  forty  pounds,  being  part  of  a  debt  due  to  me,  from  A, 
for  rent,  she  allowing  what  charges  shall  be  expended  in  get- 
ting the  same.  Item — I  bequeath  to  my  grand-sons  C.  and  D., 
the  rest  and  residue  of  what  is  due  to  me  from  the  said  A, 
which  is  about  forty-pounds  more,  in  equal  shares,  and  they 
allowing  charges  as  aforesaid,  these  were  held  specific  lega- 
cies." Again,  at  page  739,  the  same  author  says,  "a  lega- 
cy is  general,  when  it  is  so  given  as  not  to  amount  to  a  be- 
quest of  a  particular  thing,  or  money  of  testator,  distinguished 
from  all  others  of  the  same  kind.  A  legacy  is  specific  when 
it  is  a  bequest  of  a  specific  part  of  the  testator's  personal  es- 
tate, which  is  so  distinguished."  A  debt  due  to  the  testator, 
may  be  specifically  bequeathed;  as  where  there  is  a  bequest  of 
the  money  now  owing  to  me  from  A,  or  the  money  due  to  me 
on  the  bond  of  A.  That  the  legacies  were  specific,  will 
further  appear  from  the  consideration,  that  if  the  fund  had  fail- 
ed out  of  which  they  were  payable,  the  legatees  would  not  have 
27  v  11. 
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been  entitled  to  any  recompense  or  satisfaction  out  of  the 
general  personal  estate,  which  is  one  of  the  features  distin- 
guishing a  general  from  a  specific  legacy. 

As  to  the  character  of  the  mortgage  from  Richard  Locker- 
man to  the  testator,  and  whether  the  same  is  to  be  considered 
as  real  or  personal  estate,  we  are  of  opinion,  that  it  must  be 
considered  as  belonging  to  the  class  of  real,  and  not  personal 
assets.  There  is  no  doubt  of  the  general  rule,  that  a  mort- 
gage interest  before  foreclosure,  is  considered  in  equity,  as  a 
chattel  interest,  and  personal  assets,  and  belongs  to  the  exec- 
utors; and  though  the  technical  fee  may  descend  to  the  heir, 
he  takes  it  in  trust  for  the  personal  representatives.  3  John. 
/7.  Rep.  145,  and  cases  there  cited.  The  principle  is  well  set- 
tled, that  a  mortgage  on  lands  is  nothing  more  than  a  security 
for  the  debt,  and  any  thing  which  transfers  or  extinguishes  the 
debt,  transfers  or  discharges  the  mortgage  as  an  incident  to 
the  debt.  This  no  doubt  is  the  general  aspect  under  which 
it  is  viewed  in  a  court  of  equity;  but  it  is  equally  well  settled, 
that  the  mortgagee,  may  as  between  his  real  and  personal  rep- 
resentative, by  a  manifest  declaration  of  his  intent,  convert  the 
mortgage,  as  well  as  any  other  part  of  his  personal  estate,  into 
land ;  and  make  it  pass  accordingly.  1  Wms.  on  Exrs.  432. 
2  Vernon,  581. 

In  the  case  referred  to  in  Vernon,  the  following  facts  are 
stated:  "the  testator  having  several  mortgages,  and  amongst 
the  rest,  a  mortgage  in  fee  of  lands  in  Fenlake,  he  devises  his 
mortgages  to  his  two  daughters,  and  their  executors  and  ad- 
ministrators; and  devises  his  lands  in  Fenlake,  upon  which  he 
had  entered,  upon  forfeiture  of  the  mortgage,  to  his  two  daugh- 
ters and  their  heirs;  Mary,  one  of  the  daughters,  dying  with- 
out issue,  Higgs  the  husband  and  administrator,  claims  a  moi- 
ety of  the  lands  in  Fenlake,  as  part  of  his  wife's  personal  es- 
tate, it  being  a  mortgage  not  foreclosed,  nor  the  equity  of  re- 
demption released."  Upon  this  state  of  facts,  the  court  say, 
"although  it  is  a  mortgage,  as  between  the  mortgagor  and 
mortgagee,  yet  the  testator's  intent  was,  it  should  pass  to  his 
daughters  as  real  estate,  to  them  and  their  heirs,  and  not  as 
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part  of  his  personal  estate ;  and  Mary  the  wife  of  Higgs,  be- 
ing dead  without  issue,  it  descends,  and  goes  to  her  sister,  as 
her  heir  at  law,  and  Higgs,  as  administrator  to^his  wife,  ought 
not  to  have  any  part  thereof  as  personal  estate."  It  is  mani- 
fest, that  the  ground  of  the  decision  in  this  case  was,  that  the 
mortgaged  estate  in  question,  was  devised  to  his  daughters, 
and  their  heirs;  and  not  as  in  the  case  of  the  other  mortgages, 
to  his  daughters  and  their  executors  and  administrators;  it  be- 
ing therefore  the  clear  intent  of  the  testator  to  treat  it  as  real 
estate,  descendible  to  the  heirs,  and  not  as  personalty,  which 
should  pass  to  the  executors  or  administrators,  the  court,  in 
order  to  effectuate  that  intent,  treated  it  as  land,  and  not  as 
personal  estate.  In  the  case  before  this  court,  the  intent  of 
the  testator  was  we  think  equallv  apparent,  to  treat  the  mort- 
gage as  real  estate,  and  not  as  personal  property.  The  lan- 
guage of  the  will  is  as  follows:  "I  will  and  devise  unto  my 
son  Richard  M.  Chase,  his  heirs,  executors  and  administrators 
and  assigns,  all  the  lands  mortgaged  me  by  my  son-in-law 
Richard  Lockerman,  in  trust,  to  receive  the  interest  on  said 
mortgages,  which  has  or  may  become  due,  and  to  pay  the 
same  over  to  my  daughter  Frances  Townley  Lockerman,  during 
her  life,  to  her  sole  and  exclusive  use  and  benefit;  and  her  receipt 
for  the  same,  shall  be  good  and  sufficient  in  law,  and  equity;  and 
in  case  my  son-in-law,  Richard  Lockerman,  should  survive  my 
said  daughter  Frances  Townley,  I  do  hereby  grant  permission 
to  my  said  son-in-law  to  occupy  and  use  the  said  lands  mort- 
gaged by  him,  during  his  natural  life,  free  from  rent  and  inter- 
est. I  give  and  devise  the  lands  mortgaged  to  me  by  my  son 
Richard  Lockerman,  after  his  death,  and  the  death  of  his  said 
wife,  unto  their  children,  and  their  heirs,  to  be  equally  divided 
amongst  them."  The  lands  mortgaged  in  this  case  are  devised 
to  the  trustee  and  his  heirs,  and  after  the  death  of  the  cestui 
que  trust,  and  her  husband,  (who  in  case  of  his  surviving  his 
wife,  is  to  have  permission  to  occupy  them  free  from  rent  and 
interest,)  they  are  devised  to  their  children  and  their  heirs,  to 
be  equally  divided  between  them.  The  intention  of  the  testa- 
tor, therefore,  to  treat  the  mortgage  as  real  estate,  is,  we  think, 
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most  clear  and  indisputable.  Upon  the  subject  of  costs,  we 
think,  that  the  executors  ought  not  to  be  personally  charged 
with  the  payment  of  them,  either  in  this  court,  or  in  the  court 
below;  but  that  they  ought  to  be  paid  out  of  the  assets  of  the 
estate.  The  difficulties  attending  the  execution  of  their  trust, 
rendered  it  proper,  that  they  should  act  under  the  direction  and 
indemnity  of  a  court  of  equity;  and  in  such  cases  the  practice 
seems  to  be  to  charge  the  cost  of  the  suit,  upon  the  fund.  1st 
John.  C.  Rep.  45,  473,  153.  In  the  last  case  referred  to,  the 
Chancellor  says,  as  the  defendant  is  not  in  default,  and  has 
only  sought  the  direction  of  this  court,  in  a  ease  proper  for  it, 
he  ought  to  receive  cost  out  of  the  fund,  and  this  is  the  course 
of  the  court  in  such  cases.  The  decree  of  the  Chancellor  is 
reversed,  and  the  cause  remanded  to  the  Court  of  Chancery 
for  further  proceedings,  conformably  to  the  principles  herein 
contained. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 


GEORGE  BELTZHOOVER  vs.  JOHN  YEWELL — December,  1840. 

An  acknowledgment,  to  take  a  debt  out  of  the  statute  of  limitations,  if  not 
made  in  express  terms,  must  be  evidenced  by  facts,  satisfactorily  shewing 
the  admission  of  the  debtor,  that  the  debt  had  not  been  paid. 

A  payment  made  on  account  of  a  running  account  of  long  standing,  of 
which  the  debtor  had  never  been  furnished  with  a  copy,  or  othenvised  ap- 
prised of  the  entries  contained  in  it,  is  not  sufficient  to  warrant  the  court, 
so  to  apply  the  payment  to  the  debt,  as  to  pronounce  the  statutory  bar  re- 
moved. It  should  be  left  to  the  jury  to  say,  on  account  of  what  indebted- 
ness the  payments  was  made. 

To  revive  the  items  of  an  open  account  which  are  barred  by  the  statute,  by  a 
payment  in  part,  or  payment  on  account,  it  is  necessary  it  should  appear 
that,  the  payment  was  made  on  those  items,  or  that  the  debtor  with  full 
knowledge  of  the  charges  barred  by  the  statute,  made  the  payment  recog- 
nizing their  validity. 

APPEAL  from  Baltimore  County  Court. 
This  was  an  action  of  assumpsit  brought  on  the  29th  April 
1837,  by  the  appellant  against  the  appellee.     The  declaration 
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counted  for  work  and  labor,  care  and  diligence,  and  divers  ma- 
terials— use  and  occupation  of  certain  stables  and  buildings 
of  the  plaintiff;  matters  properly  chargeable  in  account — goods 
sold,  money  counts,  and  upon  an  insimul  computasset. 

The  defendant  pleaded  the  general  issue  and  limitations, 
non-assumpsit  infra,  #c.,  and  actio  non — on  which  issues  were 
joined,  &c. 

At  the  trial  of  the  cause,  the  plaintiff  to  support  the  issue 
on  his  part,  offered  in  evidence  to  the  jury  an  account,  and 
proved  the  sale  and  delivery  of  the  articles  charged,  compris- 
ing items  for  the  yearly  rent  of  a  stable,  at  $50  per  annum, 
commencing  12th  July  1829,  ending  12th  July  1835,  and  for 
another  stable  from  2nd  November  1829,  to  2nd  November 
1835,  at  same  rate,  and  of  another  stable  from  23rd  March 
1830,  to  23rd  March  1835  at  same  rate,  and  for  another  stable 
from  24th  April  1832,  to  24th  July  1835 — and  also  an  account 
from  31st]  January  1834,  to  July  1835,  for  men's  board — salt 
and  candles — vinegar  and  whiskey  for  horses. 

The  defendant  then  offered  the  following  receipts : 

Baltimore,  August  19th,  1834. 

Rec'd  from  Geo.  Beltzhoover,  agent,  fifty  dollars  on  account. 
$50.  John  Yewell. 

Baltimore,  Oct'rZQth,  1834. 
Rec'd  from  Geo.  Beltzhoover,  agent,  fifty  dollars  on  account. 

$50.  John  Yewell. 

Received  from  G.  Beltzhoover,  agent,  fifty  dollars  on  acc't. 

December  llth,  1834.  $50.  John  Yewell. 

Rec'd  from  G.  B.  thirty  dollars  on  acc't.  March  21st,  1835. 

$30.  John  Yewell. 

Mr.  George  Beltzhoover,  will  please  pay  Messrs.  C.  Hoffman 
Sf  Co.  seventy-three  dollars  and  ninety-seven  cents,  and  charge 
to  account  of,  Yours,  &c.  John  Yewell. 

Baltimore,  April  15th,  1835.  Endorsed,  C.  Hoffman  fy  Co. 

Baltimore,  June  23rd,  1835. 
Rec'd  from  G.  Beltzhoover,  agent,  thirty  dollars  on  account. 

$30.  John  Yewell. 

Rec'd  of  G.  Beltzhoover,  agent,  twenty-five  dollars  on  acc't. 
Baltimore,  July  18th,  1835.         $25.          John  Yewell. 
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The  plaintiff  then  prayed  the  court's  opinion  to  the  jury, 
that  such  receipts  took  the  plaintiff's  claim  out  of  the  statute 
of  limitations,  for  the  period  between  the  1st  January  and  the 
27th  April  1834,  which  direction  the  court  (ARCHER,  C.  J.  and 
PURVIANCE,  A.  J.,)  gave.  The  defendant  excepted. 

The  verdict  and  judgment  being  against  the  defendant,  he 
brought  the  case  by  appeal  to  this  court. 

The  cause  was  argued  before  STEPHEN,  DORSET,  CHAM- 
BERS, and  SPENCE,  J. 

By  RICHARDSON  and  R.  JOHNSON  for  the  appellant,  and 
By  TYSON  for  the  appellee. 

DORSEY,  J.,  delivered  the  opinion  of  this  court. 

A  receipt  on  account  for  a  sum  of  money  paid,  does  not  per 
se  mean,  that  the  payment  was  made  in  part  satisfation  of  an 
account-current,  much  less  does  it  mean,  that  the  payment  was 
made  in  part  satisfaction  of  an  open  account  kept  by  the  cred- 
itor against  the  debtor.  It  means  nothing  more,  than  that  it 
is  a  payment  on  account  of  some  debt  due  from  the  payer,  to 
him  receiving.  What  that  debt  is,  is  a  matter  of  fact  to  be 
found  by  the  jury,  after  the  testimony  in  the  cause  in  which  the 
question  arises,  has  been  submitted  to  their  consideration. 

It  is  not  an  inference  of  law,  or  a  matter  of  fact,  so  conclu- 
sively established  by  proof,  that  the  court  would  be  warranted 
in  assuming  the  application  of  the  payment  to  the  debt,  where- 
of proof  had  been  given,  and  pronouncing  the  statutory  bar 
to  its  recovery  thereby  removed.  Evans  vs.  Davies,  3  Eng. 
C.  L.  R.  202,  and  Dodson  vs.  Mackey,  8  Eng.  C.  L.  R.  377. 
That  we  have  ascribed  to  such  a  receipt  its  true  meaning,  we 
think  is  not  only  sustained  by  its  import  in  the  ordinary  transac- 
tions of  business,  in  which  it  is  so  generally  and  indefinitely  used; 
but  by  its  legal  interpretation  when  referred  to  in  the  law  books. 

In  2  Leigh's  Nisi  Prius,  1265,  under  the  head  of  part  pay- 
ments on  account,  in  shewing  the  effects  of  such  payments,  in 
taking  claims  without  the  statute  of  limitations,  amongst  the 
many  cases  referred  to  on  that  subject,  there  is  not  one  of  them, 
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where  the  cause  of  action  was  an  account  current;  but  the 
author  treats  of  the  payments  which  he  classifies  under  that 
head,  as  indiscriminately  applicable  to  every  species  of  debt, 
whether  on  bill,  bond,  note  or  otherwise.  If  the  word  account, 
in  the  receipts  in  question,  means  an  account  current,  to 
whose  account  current  does  it  refer? — to  that  [kept  by  the 
plaintiff,  or  the  defendant?  Each  may  and  ought  to  keep  such 
an  account  of  the  transactions  between  them.  Is  it  not  in 
such  case,  much  more  probable,  that  the  party  paying,  would 
recognize  the  account  kept  by  himself,  and  design  that  the 
payment  should  be  credited  against  the  amount  due  thereon, 
for  which  he  knows  himself  the  debtor,  than  the  account  kept 
by  the  creditor,  which  the  debtor  has  never  seen,  and  is  wholly 
ignorant  of  the  charges  it  may  contain. 

But  suppose  there  be  but  one  account  to  which  the  payment 
could  be  applied;  and  that  one  kept  by  the  creditor,  (the  con- 
tents of  which  however  had  never  been  communicated  to  the 
debtor,)  and  the  debtor  knowing,  that  for  articles  recently  fur- 
nished by  the  creditor  he  owes  him  a  larger,  makes  payment 
of  a  less  sum  on  account;  what  acknowledgment  of  indebt- 
ness  can  be  rationally  inferred  from  such  a  payment?  Can  his 
act  be  tortured  into  an  admission,  that  he  then  stands  indebted 
to  his  creditor  for  every  article  with  which  at  any  period  of  his 
life,  he  might  have  been  properly  chargeable?  notwithstand- 
ing, that  previous  to  such  payment,  in  contemplation  of  law, 
he  is  presumed  to  have  made  payment  in  fact  for  every  article 
beyond  the  statutory  bar,  and  by  lapse  of  time  to  have  lost  the 
receipt,  or  evidence  by  which  the  payment  might  be  establish- 
ed? Such  admission  too,  covering  items  of  the  account,  (if 
such  were  contained  in  it,)  as  well  of  eighteen  as  of  three  years 
standing.  All  the  modern  decisions  and  views  which  have 
prevailed  in  the  courts  of  justice,  both  of  England  and  of  this 
country,  for  many  years  past,  are  opposed  to  the  decision  of 
the  county  court  made  in  the  case  at  bar,  which  if  sustained, 
would  be  productive  of  as  much  mischief,  and  as  nffectually 
defeat  the  design  of  the  statute,  as  any  case  to  be  found  in  the 
pages  of  its  judicial  history. 
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The  acknowledgment  of  a  debt  to  take  it  without  the  sta- 
tute, if  not  made  in  express  terms,  must  be  evidenced  at  least 
by  facts,  satisfactorily  shewing  the  admission  of  the  debtor, 
that  the  debt  had  never  been  paid.  Upon  no  principle  of  rea- 
son or  justice,  can  such  an  inference  be  deduced,  from  the 
simple  fact  of  a  payment  made  on  account,  of  a  running  ac- 
count of  long  standing,  of  which  the  debtor  had  never  been 
furnished  with  a  copy,  or  been  otherwise  put  in  possession  of 
a  knowledge  of  the  entries  which  it  contained.  The  inconsis- 
tency and  injustice  of  drawing  such  an  inference  against  a 
debtor,  making  general  payments  on  account,  is  demonstrated 
by  the  case  now  at  bar,  in  which  the  court  was  called  upon  to 
assume  the  correctness  of  the  plaintiff's  account  current,  shew- 
ing a  debt  of  nearly  two  thousand  dollars,  and  withholding 
all  credit  for  the  numerous  payments  which  had  been  made, 
and  which  the  plaintiff  himself  afterwards  admitted  upon  the 
record,  that  his  claim  with  the  many  years  interest,  which  the 
jury  may  have  allowed  him  upon  it,  did  not  exceed  the  sum  of 
two  hundred  and  four  dollars  and  thirty-two  cents. 

To  revive  the  items  of  an  open  account,  which  are  barred 
by  the  statute,  by  a  payment  in  part,  or  part  payment  on  ac- 
count, which  are  the  same  thing,  it  is  necessary  that  it  should 
appear,  that  the  payment  was  made  on  those  items,  or  that  the 
debtor  having  full  knowledge  of  the  charges  in  the  account, 
to  which  the  statute  was  a  bar,  made  the  payment,  recogni- 
zing its  validity.  The  payment  too,  must  be  applied  by  the 
debtor,  not  the  creditor.  For  although  the  creditor,  on  the 
omission  of  the  debtor  to  do  so,  may  apply  the  payment  in 
part  satisfaction  of  the  debt,  or  that  part  of  it  which  is  barred 
by  the  statute,  yet  such  payment  and  application  will  not  re- 
lieve the  balance  of  such  debt  from  the  operation  of  the  sta- 
tute. Mills  vs.  Fowkesj  35  Eng.  C.  L.  R.  175. 

For  the  reasons  assigned,  and  on  the  authorities  referred  to, 
we  think  the  county  court  erred  in  withdrawing  from  the  con- 
sideration of  the  jury,  the  determination  of  the  fact,  on  ac- 
count of  what  indebtedness,  the  payments  specified  in  the  re- 
ceipts were  made,  and  in  determining,  that  the  unsatisfied  por- 
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tion  of  the  debt  barred  by  the  statute  of  limitations,  was  re- 
vived by  the  receipts,  and  therefore  reverse  their  judgment. 

JUDGMENT  REVERSED  AND  A  PROCEDENDO  AWARDED. 


GEORGE  B.  MAGRUDER  AND  J.  A.  CARTER,  vs.  GEORGE  PE- 
TER, EXECUTOR  OF  DAVID. — December  1840. 

P.  devised  as  follows — "I  wish  all  my  debts  to  be  as  speedily  paid  as  possible, 
"for  which  purpose  I  desire  that  the  tract  of  land  on  which  D.  lives,  to- 
gether with  all  my  personal  property  thereon,  may  be  sold,  and  applied 
"to  that  purpose;  and  in  aid  of  that,  so  much  of  my  city  property  as  may 
"be  necessary  to  effect  that  object,"  and  appointed  S.,  G.  and  L.,  executors 
of  his  will.  Upon  the  construction  of  this  will,  it  was  held,  that  the  ex- 
ecutors of  P.,  whose  duty  it  was  to  pay  the  debts  of  tho  testator  with  the 
proceeds  of  sale,  had  the  right  at  common  law  to  make  the  sale,  and  com- 
petent power  to  pass  the  legal  title  under  the  will  to  the  purchaser,  upon 
payment  of  the  purchase  money ;  that  the  power  to  sell  in  this  case,  was 
given  to  the  executors  by  implication,  and  that  the  trust  to  apply  the  pro- 
ceeds to  tho  payment  of  debts,  would  continue  the  power  in  the  surviving 
executor. 

The  executors  acting  under  this  will,  in  1813,  sold  the  real  estate  to  M.  for 
cash,  and  on  credit  as  to  two-thirds  of  the  purchase  money,  for  which  they 
received  the  notes  of  the  purchaser,  endorsed,  payable  in  1815  and  1816. 
They  gave  him  a  bond  of  conveyance  in  1813,  agreeing  to  put  him  in  pos-  • 
session  in  1814,  and  upon  payment  of  the  whole  purchase  money  to  make 
him  a  conveyance.  Possession  was  accordingly  delivered  to  M.  who  imme- 
diately assigned  the  bond  of  conveyance  to  his  two  daughters  E.  and  G. 
for  the  payment  of  $3000,  and  then  to  his  endorsers  on  the  notes  given  for 
the  purchase  money  of  the  land,  for  their  indemnity.  In  1820,  M.  be- 
came insolvent  and  petitioned  for  relief.  In  his  schedule  he  referred  to  his 
debt  due  the  executors  of  P.,  and  the  land  bought  from  them,  as  subject 
to  a  lien,  and  conveyed  all  his  estate  to  a  trustee  appointed  for  the  benefit  of 
his  creditors.  In  1821  the  executors  obtained  judgment  at  law  against  M. 
alone,  for  the  purchase  money;  this  not  being  paid,  an  ejectment  was 
brought  for  the  land,  by  the  heirs  at  law  of  P.,  to  compel  payment,  which 
was  ultimately  abandoned.  And  after  this,  the  trustee  of  M.,  the  insol- 
vent debtor,  who  had  held  the  land  from  1820  to  1834,  acting  in  that  char, 
acter,  sold  and  conveyed  it  to  C.  the  defendant.  In  1836,  the  surviving  ex- 
ecutor filed  his  bill  against  C.  and  the  trustee  of  M.,  for  a  re-sale  and  pay- 
ment of  the  balance  of  the  purchase  money.  Held — 
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1.  That  the  possession  of  C.  and  those  under  whom  he  claimed,  was  not  ad- 
versary. 

2.  That  the  vendee  M.  and  those  claiming  under  him,  with  notice,  are  to  be 
considered  as  trustees  for  the  whole  or  such  part  of  the  purchase  money  as 
remains  unpaid. 

3.  That  as  the  defendant  C.  knew  he  was  dealing  with  and  purchasing  from 
the  trustee  of  an  insolvent  debtor,  who  had  no  conveyance  of  the  legal  ti- 
tle to  the  land,  a  fact  of  which  he  was  also  aware,  there  was  enough  to  put 
him  upon  inquiry  into  the  title,  and  to  affect  him  with  knowledge  of  the 
insolvent's  schedule,  which  disclosed  the  fact  of  unpaid  purchase  money 
and  lien  on  the  land,  and  that  therefore  C.  was  not  a  purchaser  without 
notice. 

4.  That  the  lien  in  this  case  was  not  waived  by  taking  notes  with  endorsers. 

5.  Prima  facia — purchase  money  is  a  lien  on  the  land  sold,  and  it  lies  on  the 
vendee  to  show  the  contrary. 

6.  A  reservation  of  the  legal  title  in  the  contract  of  sale,  until  the  full  pay. 
ment  of  the  whole  purchase  money,  is  a  conclusive  manifestation  of  the 
vendor's  intent  not  to  part  with  his  lien  therefor. 

7.  A  purchaser  with  notice  of  an  outstanding  lien  for  a  balance  of  pur- 
chase money  unpaid,  is  liable  to  be  affected  by  a  payment  of  the  sureties 
for  such  purchase  money  to  the  vendor,  who  may  thereby  become  substi- 
tuted to  his  lien,  and  competent  to  enforce  it  for  their  indemnity. 

8.  A  loss  of  vendor's  remedy  at  law,  by  limitations,  to  the  security  he  had  re- 
ceived from  the  vendee  for  the  purchase  money,  will  not  bar  the  remedy  in 
equity  upon  the  ground  of  equitable  lien. 

9.  Lapse  of  time  from  1st  January  1816  to  16th  March  1836,  (the  time  which 
intervened  between  the  period  when  the  purchase  money  was  all  due  and 
the  filing  of  the  bill  in  this  cause,)  as  creating  of  a  presumption  of  pay- 
ment when  unexplained,  is  rebutted  by  the  insolvency  of  the  purchaser  and 
his  sureties,  and  the  intervening  efforts  of  the  vendor  made  to  recover  the 
purchase  money. 

10.  The  assignees  of  the  bond  of  conveyance  or  their  representatives,  are  ma- 
terial and  necessary  parties. 

11.  The  creditors  of  the  insolvent  M.,  are  sufficiently  protected  from  the 
fact,  of  his  trustee  being  a  party  to  the  cause. 

12.  The  act  of  1785,  ch.  72,  sec.  4,  does  not  effect  the  power  of  the  execu- 
tors under  the  will  of  P.,  nor  does  it  take  away  the  authority  which  the 
executor  derives  by  implication  of  law. 

A  sale  made  by  the  sheriff  under  a.ji.fa.  shall  stand,  although  the  judgment 
should  be  afterwards  reversed,  for  the  officer  has  lawful  authority  to  sell. 

How  far  will  inadequacy  of  price  for  which  a  purchase  was  made,  affect  a 
plea  of  a  purchase  for  valuable  consideration,  where  the  purchase  was  made 
at  public  auction,  without  fraud.  QR. 

Where  a  second  purchaser  has  notice  of  a  vendor's  lien  for  the  purchase  mo- 
ney due  by  a  prior  purchaser,  the  vendor  is  under  BO  obligation  to  attend 
the  second  sale  to  give  additional  information. 
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APPEAL  from  the  equity  side  of  Montgomery  County  Court. 

The  bill  in  this  cause  was  filed  on  the  16th  March  1836,  by 
George  Peter,  surviving  executor  of  David  Peter,  and  alleged 
that  David  Peter  made  his  last  will;  that  the  executors  therein 
named  duly  qualified,  and  by  the  death  of  Sarah  Peter  and 
Leonard  H.  Johns,  the  execution  of  said  will  has  devolved  up- 
on complainant  as  surviving  executor;  that  in  June  1813,  in 
pursuance  of  said  will,  the  executors,  for  the  purpose  of  pay- 
ing the  testator's  debts,  proceeded  to  sell  a  certain  tract  of  land, 
described  in  the  said  will  as  the  land  on  which  Dulln  lived,  at 
public  sale,  to  George  Magruder  since  deceased,  at,  &c.,  upon 
the  terms  set  forth  in  the  bond  of  conveyance  given  by  said 
executors  to  said  Magruder;  that  he  paid  one-third  of  the 
purchase  money,  and  gave  his  negotiable  promissory  notes, 
endorsed,  for  the  balance,  and  was  by  said  executors  put  into 
possession  of  the  lands  so  sold;  that  he  wholly  failed  to  pay 
said  notes  or  any  part  of  them;  became  insolvent;  that  a  cer- 
tain George  B.  Magruder  was  appointed  his  trustee,  to  whom 
he  conveyed,  according  to  the  provisions  of  the  insolvent  laws, 
his  whole  estate;  that  the  whole  balance  of  the  purchase  re- 
mains unpaid;  that  there  was  no  administration  on  the  estate 
of  said  George  Magruder,  who  died  soon  after  his  insolvency; 
that  said  G.  B.  M.  refused  to  let  complainant  re-possess  said 
land,  and  has  lately  made  a  pretended  sale  of  the  said  land  to 
a  certain  Lloyd  Magruder  and  John  A.  Carter,  for  some  tri- 
fling amount,  though  both  he  and  they  well  knew  the  balance 
of  the  purchase  money  had  never  been  paid,  and  that  said  G. 
B.  M.  had  no  right  to  sell  the  same,  and  could  give  no  title 
therefor:  that  the  said  pretended  purchase  was  made,  as  your 
orator  is  informed,  and  believes,  with  the  view  on  the  part  of 
the  said  pretended  purchaser,  to  cut  down  and  sell  from  the 
said  lands  the  remaining  wood  and  timber  thereon,  which  had 
become  valuable;  that  they  are  now  cutting  it  down,  &c. ;  that 
complainant  is  informed  and  believes,  that  said  George  B. 
Magruder  hath  demanded  and  received  from  the  Chesapeake 
and  Ohio  Canal  Company,  on  account  of  a  condemnation,  had 
under  the  charter  of  said  company,  for  a  certain  portion  of  said 
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lands  taken  by  the  said  company,  for  the  construction  of  said 
canal.  Prayer  for  subpoena  against  George  B.  Magruder; 
Lloyd  Magruder;  John  Ji.  Carter;  and  also  against  James  B. 
Beverly  and  wife,  William  Ramsay  and  wife,  William  H.  Pe- 
ter; George  H.  Peter;  James  Peter;  heirs  at  law  of  testator^ 
for  account  of  timber  cut,  &c.,  rents  and  profits;  sale;  payment 
of  the  balance  of  the  purchase  money,  and  injunction  restrain- 
ing further  waste. 
The  will  of  D.  Peter,  executed  on  30th  Nov.  1812,  declared: 

1.  It  is  my  intention,  that  the  proceeds  of  all  my  estate 
shall  be  vested  in  my  dear  wife  Sarah  Peter,  for  the  mainte- 
nance and  education  of  my  children. 

2.  I  wish  all  my  just  debts  to  be  as  speedily  paid  as  possi- 
ble, for  which  purpose  I  devise,  that  the  tract  of  land  on  which 
Dulin  lives,  together  with  all  personal  property  thereon,  may 
be  sold  and  applied  to  that  purpose,  and  in  aid  of  that,  as  soon 
as  sales  can  be  effected,  so  much  of  my  city  property  as  may 
be  necessary  to  effect  that  object. 

The  testator  then  devised  a  lot  to  his  son  William;  another 
to  his  son  Hamilton;  another  to  his  son  James;  and  after  some 
other  directions  as  to  education  of  his  children,  and  distribu- 
tion of  the  residue  of  his  estate  among  his  sons  and  daugh- 
ters, appointed  Sarah  Peter,  George  Peter  and  Leonard  H. 
Johns  his  executors. 

The  bond  of  conveyance  was  as  follows:  Know  all  men  by 
these  presents,  that  we  Sarah  Peter  the  executrix,  and  George 
Peter  and  Leonard  H.  Johns,  executors  of  David  Peter,  are 
held,  &c.,  sealed,  &c.,  14th  August  1813.  Whereas,  the 
above  bounden  S.,  G.  and  L.,  to  carry  into  effect  the  designs 
of  the  deceased  D.  P.,  as  expressed  in  his  last  will  and  testa- 
ment, did  advertise  to  be  sold  at  public  auction,  on  the  7th 
June  1813,  the  following  lands,  to  wit,  &c.  One-third  of  the 
purchase  money  to  be  paid  on  the  1st  January  1814;  one  other 
third  to  be  paid  on  the  1st  January  1815;  and  the  remaining 
third  to  be  paid  on  the  1st  January  1816;  the  two  last  pay- 
ments to  bear  interest  from  the  1st  January  1814,  the  purcha- 
ser giving  negotiable  notes,  with  approved  endorsers,  and  to 
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receive  possession  on  the  1st  of  January  1814.  That  two  of 
the  executors  (G.  P.  and  L.  H.  J.)  there  set  up  the  said  tracts, 
to  wit,  &c.,  containing  about  2,043  acres,  and  the  said  George 
Magruder  being  the  highest  bidder,  the  same  was  struck  off 
to  him,  at  the  sum  of  $10.12J  per  acre,  amounting  in  the 
whole  to  the  sum  of  $20,687.90,  current  money.  And  where- 
as, the  said  G.  M.  has  since  the  said  4th  day  of  June,  given 
the  following  negotiable  notes,  to  wit,  bill  of  exchange,  and 
cash  for  the  sum  of  $6,895  96|  cents,  payable  at  different 
dates,  to  wit,  &c.;  and  another  note  for  the  sum  of  $6,895  96f 
cents,  endorsed  by  Patrick  Magruder,  and  payable  1st  January 
1815,  and  a  similar  note  endorsed  by  Lloyd  Magruder,  paya- 
ble 1st  January  1815,  and  thus  complying  with  the  terms  of 
sale. 

Now  the  condition  of,  &c.,  is  such,  that  if  the  above  bound- 
en  S.  P.  and  L.  shall  put  the  said  G.  M.  his,  &c.,  into  the 
peaceable  possession  of  the  above  premises,  on  the  1st  day  of 
January  1814,  on  the  full  and  complete  payment  of  the  first 
above  mentioned  instalment,  and  do  and  shall,  at  any  future 
day,  before  the  payment  of  the  whole,  cause  to  be  ascertained 
by  a  correct  and  actual  survey  of  the  aforesaid  lands,  the  exact 
quantity  of  acres,  clear  of  elder  surveys,  and  shall  deduct  out 
of  the  whole  amount  of  the  aforesaid  sums,  for  what  may  or 
shall  prove  deficient,  at  the  rate  of  $10.12^  per  acre,  he  the 
said  G.  M.,  paying  for  the  excess,  if  any,  at  the  same  rate,  and 
do  and  shall,  upon  the  full  and  complete  payment  of  the  whole 
purchase  money,  convey  and  make  over,  by  a  good  and  law- 
ful deed,  containing  a  clause  of  special  warranty  to  the  above 
named  G.  M.,  his  heirs  or  assigns,  the  foregoing  tracts  or  par- 
cels of  land,  clear  of  elder  surveys,  and  all  incumbrances,  then 
this  obligation  to  be  null  and  void,  &c.  Signed  and  sealed. 

S.  P.,  G.  P.  and  L.  H.  J. 

The  bond  of  conveyance  was  endorsed  as  follows — 
"I  hereby  assign  this  bond  of  conveyance  to  the  following 
persons,  being  for  the  within  consideration — first,  to  my  daugh- 
ters E.  S.  and  G.  A.  M.  for  the  payment  of  $,3000,  and  in- 
terest, &c.,  having  paid  that  sum  of  their  money,  being  the  le- 
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gacy  received  of  their  grand-father's  estate,  and  then  to  P. 
and  L.  Magruder ,  being  the  endorsers  of  my  paper  for  the  with- 
in land,  when  they  are  released  from  the  said  paper,  the  balance, 
after  paying  my  daughters  $3,000  and  interest,  to  go  to  my 
creditors.  August  Uth,  1813.  G.  M." 

On  the  10th  July  1820,  G.  Magruder  petitioned  for  relief 
under  the  insolvent  laws  of  the  District  of  Columbia.  The 
schedule  which  accompanied  the  petition  included,  among 
others,  this  item — 

"Tract  of  land  called  Varanock,  in  Montgomery  county, 
Maryland,  containing  about  2,044  acres,  $40,880 — on  which 
is  a  lien  of  about  $16,000 — and  among  his  creditors."  David 
Peter's  executors  14,000. 

On  the  5th  August  1830,  George  B.  Magruder  bonded  as 
the  trustee  of  George  Magruder,  the  insolvent  debtor,  under  the 
act  of  Congress. 

The  indenture  of  the  5th  August  1820,  G.  M.  to  G.  B.  M. 
as  an  insolvent  debtor,  conveyed  all  the  grantor's  property. 

On  this  bill  and  exhibits,  Montgomery  county  court,  (KiL- 
GOUR,  and  WILKINSON,  A.  J.,)  on  bond  being  filed,  awarded 
an  injunction. 

At  March  1838,  the  complainant  amended  his  bill,  and  dis- 
missed it,  as  to  the  heirs  of  David  Peter,  alleging  they  were 
not  necessary  and  proper  parties.  And  also,  as  to  Lloyd  Ma- 
gruder, alleging  that  he  had  no  participation  in  the  sale  by  G. 
B.  M.  to  J.  A.  Carter;  that  G.  B.  M.  resides  out  of  the  ju- 
risdiction of  this  court,  and  prayed  publication  against  him 
as  a  non-resident. 

J.  A.  Carter  answered  the  bill,  admitting  the  will  of  D.  P., 
the  death  of  two  of  his  executors,  the  bond  of  conveyance  to 
G.  JVf. — no  knowledge  "of  any,  if  any  lien,  which  the  com- 
plainant ever  had  on  said  land."  That  a  suit  at  law  for  said 
land,  by  the  heirs  and  widow  of  D.  P.  was  brought  and  aban- 
doned, or  non-prossed  by  the  plaintiffs ;  that  this  suit  terminated 
in  1834,  and  before  the  land  was  purchased  by  this  defendant; 
that  he  bought,  supposing  the  title  of  G.  M.  no  longer  doubt- 
ful; that  possession  had  been  in  G.  M.  and  his  trustee,  since 
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1813,  and  more  than  twenty  years  receiving  rents  and  profits, 
before  the  filing  of  this  bill  of  complaint;  which  gives  defendant 
a  legal  title,  whether  the  said  G.  M.  or  his  trustee  ever  obtain- 
ed a  title  or  not,  and  he  pleads  and  relies  on  said  long  contin- 
ued possession,  and  to  have  the  full  benefit  thereof;  that  he 
purchased  the  said  land  from  the  trustee,  who  was  then  in 
possession.  The  answer  admitted  the  insolvency  of  G,M. ; 
that  G.  M.  gave  his  notes  for  the  purchase  money;  that  those 
notes  are  barred  by  limitations  before  filing  of  the  bill,  on 
which  he  also  relies;  that  the  defendant  purchased  the  land  at 
public  sale  from  G.  B.  JW.,  after  public  notice  of  such  sale  on 
the  20th  December  1834;  that  he  was  the  highest  bidder,  and 
bid  $1,980,  which  was  more  than  any  other  person  offered;  and 
as  much  as  this  defendant  believes  it  to  be  worth ;  that  he  has 
paid  the  purchase  money,  and  received  a  deed,  herewith  filed, 
without  notice  of  the  pretended  claim  of  the  complainant; 
that  complainant  had  notice  of  the  sale  under  which  defend- 
ant bought,  and  gave  no  notice  of  his  lien.  And  cannot 
therefore,  now  in  equity  disturb  defendant;  that  letters  of  ad- 
ministration were  granted  on  estate  of  G.  M. ;  that  damages 
paid  by  the  canal  company,  were  paid  to  G.  B.  M.,  and  not 
to  this  defendant;  that  he  is  advised  that  the  will  of  D.  P., 
did  not  authorize  a  sale  by  his  executors,  and  that  their  pre- 
tended sale  is  not  valid,  and  could  give  no  right  to  the  pur- 
chase money.  Sale  of  wood  and  timber,  denied  since  the  fil- 
ing of  the  bill;  had  sold  some*  previously,  not  anticipating  his 
title  would  be  questioned  by  any  one;  he  kept  no  account  of 
it,  and  is  therefore  unable  to  say  how  much  he  sold  or  receiv- 
ed; that  none  has  been  cut  since  the  injunction  was  issued. 

With  this  answer  was  filed  the  conveyance  from  G.  B.  M. 
to  /.  A.  C.,  of  23rd  March  1835,  recting  and  referring  to  the 
conveyance  of  5th  August  1820  from  G.  M.  to  G.  B.  M.,  and 
that  it  was  in  trust  for  the  benefit  of  creditors;  also  the  no- 
tice of  sale  by  G.  B.  M.  as  "by  virtue  of  a  deed  of  trust" — 
and  letters  to  G.  B.  Magruder  as  administrator  of  G.  M.,  da- 
ted 18th  November  1823. 

G.  B.  M.  also  answered  the  bill  substantially  as  his  co-de- 
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fendant  had  answered,  and  that  the  sale  made  to  him  was  fair- 
ly and  bonaf.de  made,  and  that  G.  M.  was  solvent  for  a  long 
period  after  his  purchase  of  the  executors,  and  could  have  paid 
if  required. 

A  commission  was  executed  and  various  proofs  taken,  which 
are  sufficiently  stated  in  the  opinion  of  the  county  court  and 
of  this  court,  and  at  December  term  1839,  the  county  court 
(DORSEY,  C.  J.  and  BREWER,  A.  J.,)  passed  the  following 
decree: 

"The  object  of  the  bill  is,  to  enforce  an  equitable  lien  for 
the  balance  of  the  purchase  money  of  a  tract  of  land,  sold  by 
the  executors  of  David  Peter,  under  a  supposed  power  in  his 
will,  to  a  certain  George  Magruder.  David  Peter  died  in  1812, 
having  made  a  will,  which  his  executors,  Sarah  Peter,  George 
Peter  the  complainant,  and  Leonard  H.  Johns,  construed  as 
giving  them  the  power  sell  a  certain  tract  of  land,  called  in 
will,  the  land  on  which  Dulin  lives,  for  the  payment  of  his 
debts,  and  they  accordingly  advertised  the  said  land,  contain- 
ing about  2,043£  acres,  for  public  sale,  on  the  7th  June  1813, 
and  at  that  sale  George  Magruder  became  the  purchaser,  for 
the  sum  of  $20,687.90,  it  being  $10.50  per  acre,  payable  as 
stated  in  the  bond  of  conveyance,  and  possession  of  the  land 
was  delivered  to  him.  On  10th  July  1820,  the  notes  for  the 
two-thirds  of  the  purchase  money,  not  being  paid,  George  Ma- 
gruder petitioned  the  circuit  court  in  the  District  of  Columbia, 
for  the  benefit  of  the  insolvent  laws,  andin  pursuance  thereof, 
on  the  5th  August  1820,  and  by  deed  recorded  also  in  Mont- 
gomery county,  conveyed  all  his  property  to  the  defendant, 
George  B.  Magruder,  who  was  appointed  his  trustee,  and  took 
possession  among  the  rest  of  the  land  in  dispute.  In  his  sche- 
dule he  returns  this  land  (called  Cardirock)  valued  at  $40,880, 
on  which  he  states  there  is  a  lien  of  about  $16,000,  and  re- 
turns David  Peter's  executors,  as  his  creditors,  for  $14,000. 

All  the  residue  of  his  property  returned,  (not  mortgaged  for 
more  than  its  value,)  amounts  to  little  upwards  of  $4,000, 
which  appears  to  be  more  than  quadrupled  by  claims  not  ap- 
pearing to  be  otherwise  secured. 
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When  suits  were  brought  on  these  notes  given  for  the  pur- 
chase money  does  not  appear,  but  judgments  were  obtained  at 
March  term  1821  of  Montgomery  county  court,  against  G.  M. 
subject  of  course  to  his  discharge  under  the  insolvent  law,  up- 
on which  fieri  facias  were  issued,  and  returned  nulla  bona. 

An  ejectment  was  subsequently  instituted  by  the  devisees  of 
David  Peter  against  the  trustee,  George  B.  Magruder,  proba- 
bly at  the  instance  of  the  executors,  as  it  may  be  inferred  from 
the  testimony,  to  compel  a  payment  of  the  residue  of  the  pur- 
chase money,  in  which  suit  the  plaintiff  recovered  in  the  county 
court;  but  the  Court  of  Appeals  in  1832,  reversed  the  judg- 
ment, and  remanded  the  cause  by  procedendo,  but  by  the  ne- 
glect of  the  parties,  or  their  counsel,  to  appear,  the  suit  was 
non-prossed. 

Shortly  afterwards  the  land  was  re-sold  at  public  sale  by  the 
trustee,  for  the  sum  of  $1,980,  and  conveyed  to  John  A.  Car- 
ter^ one  of  the  defendants,  who  claims  to  be  a  purchaser  for 
valuable  consideration,  and  pleads  want  of  notice  of  the  lien 
or  claim  of  the  complainant,  at  the  time  of  his  purchase,  the 
payment  of  the  purchase  money,  or  the  taking  of  the  deed. 

The  defences  made  by  the  answer  of  J.  Jl.  Carter,  are — 

1st.  That  the  executors  of  David  Peter,  had  no  right  to  sell 
the  land,  and  cannot  give  a  good  title. 

2nd.  That  they  had  ample  means  of  obtaining  payment  of  the 
purchase  money,  by  resorting  to  the  other  property  of  George 
Magruder,  and  of  his  sureties,  Patrick  and  Lloyd  Magruder. 

3rd.  The  staleness  of  the  claim. 

4th.  The  omission  of  the  surviving  executor  to  notify  him 
of  his  lien. 

5th.  Limitations  of  three  years  applied  to  the  notes  given 
for  the  purchase  money. 

6th.  Limitations  of  twenty  years,  by  adverse  possession  or 
lapse  of  time,  during  which  the  executors  omitted  to  prosecute 
their  claims  against  the  defendant,  and  those  under  whom  he 
claims,  being  in  possession. 

7th.  A  plea  of  purchase  for  a  valuable  consideration  with- 
out notice. 

29  v  11. 
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The  first  proposition  of  the  defendant,  Carter,  which  he 
considers  fatal  to  the  complainant's  case,  is,  that  the  executors 
of  David  Peter ,  had  no  right  to  sell  the  land  in  dispute;  that 
they  cannot  therefore  give  a  good  title  to  it,  and  consequently, 
that  they  could  not  demand  a  specific  performance  of  their  con- 
tract, nor,  which  amounts  to  the  same  thing,  require  a  sale  of 
the  land  to  pay  the  residue  of  the  purchase  money. 

We  cannot  accede  to  this  proposition,  nor  admit  the  con- 
sequence deduced  from  it. 

This  question  has  been  before  the  Court  of  Appeals  of  Ma- 
ryland^ and  the  Supreme  Court  of  the  U.  S.  By  the  latter  it 
is  expressly  decided,  10  Peters  563,  that  the  executors  had  the 
power  to  sell,  and  although  it  was  argued  by  the  counsel  irr 
that  case,  and  seems  to  have  been  admitted  by  the  court,  that 
the  Court  of  Appeals  of  Maryland,  in  4  Gill  fy  John.  323,  had 
decided  the  reverse,  we  have  carefully  examined  that  case, 
and  do  not  think,  that  they  have  made  such  a  decision;  on  the 
contrary,  it  may  be  more  fairly  inferred,  from  the  decision  of 
the  court  in  that  case,  that  it  was  their  opinion,  that  the  ex- 
ecutors had  the  power  both  to  sell,  and  to  convey. 

The  decision  of  the  court  in  that  case  is,  that  the  legal  es- 
tate after  the  death  of  David  Peter,  vested  in  his  heirs  at  law, 
liable  to  be  divested  upon  a  legal  sale  of  the  land  under  the 
second  clause  of  the  will,  a  compliance  with  the  terms  of  sale, 
and  payment  of  the  purchase  money,  leaving  undecided  the 
question,  whether  a  legal  sale  had  been  made;  for  although  a 
legal  sale  might  have  been  made,  yet  the  legal  title  remained 
in  the  heirs  at  law,  because  the  terms  of  sale  had  not  been 
complied  with,  nor  the  purchase  money  paid. 

The  court  say  in  their  opinion,  that  the  will  gave  to  whom- 
soever it  authorised  to  sell,  a  mere  naked  power  to  sell ;  that  is 
to  say,  that  it  did  not  give  a  power  coupled  with  an  interest, 
to  wit,  the  legal  estate,  10  Peters  564;  but  they  do  not  say  in 
whom  that  power  was  vested.  They  quote  however,  certainly 
•without  disapprobation,  the  doctrine  in  Sugd.  on  Pow.  167, 
"that  when  a  testator  directs  his  estate  to  be  sold,  without  de- 
claring by  whom  the  sale  shall  be  made,  if  the  fund  be  dis- 
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tributableby  the  executors,  either  for  the  payment  of  debts  or 
legacies,  he  will  take  a  power  of  sale  by  implication,"  and 
merely  say  on  the  other  hand,  that  in  Maryland  a  different 
course  has  generally  been  pursued,  founded  perhaps  on  the  act 
of  1785,  ch.  72.  As  therefore  this  question  has  been  decided 
by  the  Supreme  Court  of  the  U.  S,  to  be  the  law  of  Maryland, 
and  there  is  at  least  no  conflicting  decision  of  the  Court  of 
Appeals,  we  consider  ourselves  bound  by  the  decision  of  the 
Supreme  Court,  with  which,  we  also  concur  in  principle. 

But  if  the  executors  had  not  originally  the  power  to  sell,  it 
would  not  avail  the  defendants  in  the  present  suit.  The  land 
was  purchased  by  George  Magruder,  under  whom  the  defend- 
ants claim  in  1814,  twenty-two  years  before  the  filing  of  the 
bill,  knowing  that  the  executors  claimed  the  power  to  sell 
under  the  will  of  David  Peter;  he  never,  during  the  continu- 
ance of  his  interest,  objected  to  the  title  which  they  could  give ; 
on  the  contrary  he  paid  one  instalment,  continued  in  possession 
until  1820,  six  years  afterwards ;  when  he  returned  it  in  his 
schedule  as  his  property,  and  during  the  next  year,  confessed 
a  judgment  for  the  residue  of  the  purchase  money.  In  1820, 
his  trustee,  the  defendant,  George  B.  Magruder,  took  posses- 
sion of  the  land,  and  continued  in  possession  until  a  short 
time  after  the  termination  of  the  ejectment  suit,  of  said  David 
Peter1  s  heirs  in  1834,  when  he  sold  to  the  defendant  Carter. 
During  this  time  he  received  a  large  amount  of  damages  from 
the  Chesapeake  and  Ohio  Canal  Company,  as  owner  of  the  land ; 
cut  a  considerable  quantity  of  wood  off  of  it,  and  received  the 
rents  and  profits  without  making  any  objection  to  the  title;  on 
the  contrary,  when  the  ejectment  was  brought,  he  rested  his  de- 
fence on  the  title  derived  from  the  executors;  and  now,  when 
possession  under  this  title  has  been  held  for  twenty  years,  and 
that  suit  being  non-prossed,  no  longer  threatens  to  disturb  it, 
and  there  appears  to  be  no  probability  of  any  future  disturb- 
ance, inasmuch  as  it  has  been  decided,  that  the  heirs  of  David 
Peter  have  no  really  beneficial  interest  in  the  land,  only  the 
bare  legal  title;  the  beneficial  interest  being  in  the  creditors, 
to  the  payment  of  whose  debts  the  purchase  money  is  to  be 
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applied.  The  defendant,  Magruder,  and  Carter,  who  claims 
under  him,  come  too  late  with  their  objection.  Sug.  Vend. 
212;  and  the  case  in  note  h. 

It  is  contended  in  the  second  place,  that  the  complainant 
might  have  had  ample  redress  at  law  against  George  Magru- 
der, and  his  sureties,  and  that  it  is  laches  in  him,  that  he  did 
not  seek  that  redress. 

Admitting  that  he  was  bound  to  pursue  his  remedy  at  law, 
no  transfer  of  the  legal  title  having  been  made,  what  would  it 
have  availed  him?  George  Magruder  became  insolvent  in 
1820,  and  transferred  all  his  property  to  a  trustee.  There  is 
no  evidence  that  he  acquired  any  property  afterwards,  if  such 
would  have  been  liable;  on  the  contrary  the  complainant  issued 
a  fieri  facias,  which  was  returned  nulla  bona.  The  only  evi- 
dence, that  he  ever  had  any  property,  is  in  his  schedule,  and 
of  the  property  contained  in  that,  the  greater  part  appears  to 
be  mortgaged  or  incumbered  with  other  liens  to  its  full  value; 
and  the  residue  is  greatly  insufficient  for  the  payment  of  his 
other  creditors,  who  would  have  been  entitled,  to  throw  him 
back  upon  his  lien.  Sug.  on  Ven.  551,  2,  3,  4. 

As  to  his  sureties,  there  is  sufficient  evidence  of  the  insol- 
vency of  one,  at  all  times  subsequently  to  the  purchase;  and 
of  the  other  during  the  greater  part  of  his  life,  embracing  nearly 
the  whole  period  of  the  existence  of  the  complainant's  claim. 
But  why  should  the  complainant  be  required  to  pursue  his 
remedies  against  the  sureties;  if  he  had  recovered  his  debt  from 
them,  they  would  have  been  entitled  by  substitution  to  have 
asserted  his  lien  against  the  land.  Fergusson  vs.  Ghieslin,  4 
Harr.  fy  John.  522.  A  court  of  equity  abhors  circuity  of  action. 

It  would  seem  a  novelty  indeed,  to  permit  Magruder  or  his 
trustee,  to  turn  over  his  creditors  to  his  sureties,  and  even  if 
the  defendant,  Carter,  should  establish  his  claim  to  the  char- 
acter of  a  purchaser  for  valuable  consideration,  without  notice, 
for  which  he  contends,  it  is  not  perceived  that  his  equity  is 
superior  to  that  of  the  sureties.  Carter's  title  moreover  is  of 
a  very  recent  date,  and  certainly  he  cannot  object  it,  as  laches 
in  the  complainant,  that  he  did  not  pursue  his  remedy  against 
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the  sureties,  rather  than  the  property  of  the  principal  debtor, 
before  he  had  assumed  his  character  of  purchaser. i 

The  defendants  also  plead  the  statute  of  limitations;  adverse 
possession  ;  and  the  staleness  of  the  complainant's  claim. 

If  the  lapse  of  three  years  were  to  bar  the  complainant's 
claim,  then  in  the  case  of  a  mortgage,  the  mortgagee  who 
took  a  promissory  note,  or  obligation  for  the  amount  of  his 
mortgaged  debt,  or  had  a  covenant  in  the  mortgage  for  its  pay- 
ment, would  also  be  barred  by  the  lapse  of  three  or  twelve 
years. 

A  lien  for  the  payment  of  purchase  money,  when  the  land 
is  not  conveyed,  is  fully  equivalent  to  a  mortgage.  In  the  one 
case  the  creditor  takes  a  conveyance  of  the  legal  title  in  land, 
to  secure  the  payment  of  his  debt.  In  the  other,  he  retains 
the  legal  title  which  he  already  has,  and  the  vendee  has  no 
more  right  to  call  upon  him  to  part  with  it,  before  the  payment 
of  the  purchase  money,  than  the  mortgagor  has  to  require  the 
mortgagee  to  release  before  the  payment  of  the  mortgage  debt. 
When  the  vendor  conveys  the  land,  retaining  only  the  title  pa- 
pers, his  lien  is  considered  equivalent  to  an  equitable  mort- 
gage, Sugden,  554.  It  is  surely  something  more,  when  he  re- 
tains the  legal  title.  In  this  case  the  vendor  expressly  stipu- 
lated to  convey,  only  upon  the  payment  of  the  purchase  money. 

The  statute  of  limitations  has  never  been  considered  as  ap- 
plying to  a  mortgage.  A  mortgagor  generally  takes  a  bond, 
or  note  for  his  mortgage  debt;  sometimes,  especially  when  the 
debt  accrues  for  the  purchase  of  the  mortgaged  land  itself,  he 
takes  additional  personal  security  on  the  note.  There  where  he 
fails  to  pursue  his  legal  remedy  on  the  legal  instrument,  within 
the  period  prescribed  by  the  statute  of  limitations,  he  loses  the 
benefit  of  his  additional  security;  so  if  he  omit  to  sue  on  the  co- 
venant in  the  mortgage  within  that  period,  he  loses  what  the 
covenant  is  intended  to  give  him,  a  remedy  against  the  person 
and  the  other  property  of  the  debtor.  1  Pow.  on  Mort.  393. 
2  Con.  Rep.  163;  but  his  mortgage  stands  upon  different 
ground.  He  may  bring  an  ejectment  for  the  land  to  pay  him- 
self from  the  rents  and  profits,  which  would  not  be  barred  in 
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three  or  twelve  years,  or  he  may  file  his  bill  for  a  sale,  relying 
not  upon  the  covenant,  or  the  note,  or  the  obligation,  but  upon 
the  pledge,  the  conveyance  of  the  land  to  him  to  secure  the 
payment  of  the  debt.  1  Pow.  on  Mort.  393,  4,  5.  The  pos- 
session of  the  mortgagor  is  the  possession  of  the  mortgagee; 
he  is  considered  the  tenant  at  will  of  the  mortgagee,  and  there- 
fore his  possession  can  never  in  strictness  be  adverse,  1  Pow. 
398.  It  is  true,  that  after  many  conflicting  decisions,  it  seems 
to  be  now  settled  in  England,  that  after  a  period  of  twenty 
years,  adopted  in  analogy  to  the  statute  of  limitations,  the 
mortgage  debt  will  be  presumed  to  be  paid,  unless  there  has 
been  within  that  time,  some  payment  of  interest,  or  some  ac- 
knowledgment of  the  existence  of  the  debt,  or  other  circum- 
stances accounting  for  the  delay.  1  Pow.  on  Mort.  393,  399. 
Coote,  543. 

It  may  be  supposed,  that  a  different  rule  at  law,  has  been 
adopted  in  this  State,  in  the  case  of  Morgan's  lessee  vs.  Davis, 
2  Harr.  Sf  McHenry,  16,  decided  in  the  General  Court.  One 
of  the  directions  of  the  court  would  seem  to  go  to  that  extent, 
but  the  facts  of  the  case  did  not  require  it,  and  the  rule  is  re- 
pudiated by  the  Court  of  Appeals  in  the  case  of  Lamar  vs. 
Jones,  3  Harr.  Sf  McHenry,  331.  The  court  deciding  in  the 
latter  case,  no  more  than  had  before  been  decided  in  the  Eng- 
lish court,  that  a  presumption  would  arise,  after  twenty  years 
in  analogy  to  the  statute  of  limitations,  unless  there  be  circum- 
stances to  account  for  the  neglect,  enumerating  some  of  the 
circumstances  referred  to  in  the  English  cases. 

Admitting  the  analogy  between  mortgages  and  liens,  where 
the  conveyance  is  withheld,  what  are  the  circumstances  in  this 
ease,  to  repel  the  presumption  of  payment. 

First.  There  is  the  insolvency  of  George  Magruder  in  1820, 
and  his  admission  in  his  schedule  returned,  both  of  the  debt 
and  the  lien. 

Secondly.  A  judgment  rendered  against  him  in  1821,  for 
the  amount  of  the  two  instalments. 

Thirdly.  The  ejectment  brought  at  the  instance  of  the  ex- 
ecutors, to  regain  the  possession  of  the  land,  for  the  purpose  of 
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a  re-sale;  and  the  application  of  Mr.  Key,  the  complainant's 
counsel,  both  pending,  and  subsequently  to  the  decision  of  the 
ejectment  case  in  the  Court  of  jlppeals,  to  permit  him  to  re- 
sell the  land  for  the  payment  of  the  purchase  money,  which 
was  not  denied,  but  rather  admitted  to  be  due. 

All  these  circumstances  sufficiently  account  for  the  delay  in 
filing  the  present  bill,  and  repel  the  presumption  of  payment. 

The  only  remaining  question  is,  whether  the  defendant,  Car- 
ter, can  be  considered  a  purchaser  for  valuable  consideration, 
without  notice  of  the  complainant's  claim. 

It  is  unnecessary  to  consider,  whether  having  only  an  equi- 
table title,  he  can  be  protected  against  a  person  having  the 
legal  title,  for  we  are  of  opinion,  that  he  cannot  be  considered 
a  purchaser  for  valuable  consideration  at  all. 

The  consideration  which  he  has  paid,  is  so  totally  inade- 
quate, as  not  to  entitle  him  to  that  character.  There  seems 
to  be  no  fixed  rule  by  which  the  requisite  degree  of  inade- 
quacy can  be  in  all  cases  ascertained.  By  the  civil  law,  half 
the  value  is  so  considered.  Sag.  Vend.  249,  which  in  one 
instance,  is  said  to  have  been  adopted  in  England;  but  here 
the  inadequacy  is  so  gross,  (hat  it  is  unnecessary  to  seek  for  a 
sure  general  rule.  The  land  sold  in  1813  or  1814  for  $20,000, 
valued  by  George  Magruder  iff  his  schedule  in  1820  at  $40,000, 
was  purchased  by  Carter  in  1834  for  not  quite  $2,000 — less 
than  one-tenth  of  the  amount  of  former  sale,  without  any  ev- 
idence to  show  a  depreciation. 

It  is  clear  also,  that  he  had  sufficient  notice  of  the  non-pay- 
ment of  the  purchase  money.  We  know  that  be  purchased 
from  G.  B.  M.,  the  trustee  of  an  insolvent  debtor,  who  had 
no  conveyance  of  the  legal  title,  and  he  was  bound  to  have 
examined  the  trust  deed,  and  the  insolvent  record,  the  last  of 
which  would  have  informed  him,  that  this  land  was  incum- 
bered  with  a  lien.  But  it  appears  moreover,  from  his  written 
admission,  that  before  he  purchased,  he  had  read  the  decision  of 
the  Court  of  Appeals,  in  the  case  of  Magruder  vs.  Peter's  de- 
visees, from  4  Gill,  fy  John.  323,  and  that  record,  even  the 
opinion  of  the  court,  would  have  informed  him  explicitly,  tha* 
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part  of  the  purchase  money  was  yet  due.  Having  already 
notice  to  that  extent,  the  complainant  could  not  be  required 
to  attend  the  sale  by  the  trustee,  for  the  purpose  of  giving  him 
notice,  even  if  he  knew  that  it  was  about  to  take  place,  (which 
is  not  sufficiently  proved,)  and  could  have  supposed  that  a  sale 
unincumbered  with  the  lien,  would  have  been  attempted. 

The  complainant  is  entitled  to  a  decree  for  the  sale  of  the 
land;  and  against  G.  B.  M.  the  trustee,  for  an  account  and 
payment  of  the  compensation  or  damages  received  from  the 
Canal  Company,  for  its  passage  through  the  land ;  but  is  not 
entitled  to  an  account  for  the  rents  and  profits.  The  vendor 
is  entitled  to  interest,  the  vendee  to  profits;  and  there  is  no 
lien  upon  them.  The  complainant  is  also  entitled  to  an  account 
against  the  trustee  of  the  general  trust  fund ;  and  to  the  pay- 
ment of  his  proportion  of  it,  if  the  proceeds  of  the  sale  of  the 
land,  and  the  damage?  received  from  the  Canal  Company, 
should  prove  to  be  insufficient  for  the  payment  of  his  claim. 

It  is  therefore  this  1st  day  of  February  1839,  by  M.  County 
Court,  &c.,  ordered  and  decreed,  "that  the  property  in  the  pro- 
ceedings mentioned,  be  sold  for  the  payment  of  the  residue  of 
the  purchase  money  thereof,  and  interest  due  to  the  complain- 
ant; that  I.  D.  be  appointed  trustee,  &c. ;  that  the  defendant 
G.  B.  M.  account  with  the  complainant  for  the  amount  re- 
ceived by  him  from  the  Chesapeake  and  Ohio  Canal  Company, 
as  damages  or  compensation  for  the  passage  of  the  said  canal 
through  said  land,  with  interest,  and  that  he  pay  the  same 
to  him,  in  case  the  nett  proceeds  of  the  sale  of  the  property 
hereby  decreed  to  be  sold,  should  be  insufficient  for  the  pay- 
ment to  him,  of  the  residue  of  the  said  purchase^money,  and 
interest,  and  that  the  said  G.  B.  M.  also  account  with  the 
complainant  for,  and  pay  over  to  him,  his  proportion  of  the 
general  assets  of  the  insolvent  G.  M.  of  whom  he  was  the 
trustee,  in  case  the  nett  proceeds  of  the  sale  of  said  property, 
and  the  damages  or  compensation  received  as  aforesaid,  from 
the  said  canal  company,  should  be  insufficient  for  the  payment 
of  the  residue  of  the  said  purchase  money,  and  interest,  and 
that  the  said  George  B.  Magruder  and  J.  A.  Carter,  pay  the 
costs  of  this  suit,  &c. 
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From  which  decree  the  defendants  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  and 
CHAMBERS,  J. 

A.  C.  MAGRUDER  for  the  appellants,  contended — 

1st.  That  the  assignees  of  the  bond  of  conveyance  ought 
to  have  been  made  parties.  Magruder  et  al,  vs.  Peter,  4  Gill 
§•  John.  330. 

2nd.  That  the  land,  if  rightfully  decreed  to  be  sold,  ought 
to  have  been  charged  with  the  re-payment  to  Carter  of  the  mo- 
ney paid  by  him,  and  to  pay  only  the  balance  due,  after  re- 
ceiving from  the  trustee  the  money  which  he  received  from  the 
canal  company,  and  the  money  which  he  got  for  wood  and 
timber  sold  off  the  land,  and  the  proportion  of  the  other  funds 
in  the  hands  of  the  trustees,  to  which  the  executors  of  David 
Peter  were  entitled.  That  the  funds  in  the  hands  of  the  trus- 
tee, arising  from  the  land,  was  the  primary,  and  not  an  auxili- 
ary fund  for  the  payment  of  the  purchase  money. 

3rd.  That  before  the  passage  of  the  act  of  1785,  chap.  72, 
sec.  4,  there  could  have  been  no  sale  of  the  land  without  the 
appointment  of  a  trustee.  Peter  vs.  Beverly,  10  Peters,  563. 
Magruder  et  al,  vs.  Peter,  et  al,  4  Gill  fy  John.  323,  329.  Act 
of  1831,  chap.  315. 

4th.  That  if  by  the  law  then  (before  1785)  existing,  the 
executors  could  have  made  the  sale,  the  act  of  Assembly  would 
have  repealed  such  law;  as  otherwise,  the  trustee  under  the  de- 
cree, and  the  executors  under  the  will,  could  each  of  them  have 
made  sale.  The  executor  would  not  have  been  hindered  from 
making  the  sale  by  a  decree,  to  which  he  was  no  party. 

5th.  The  plaintiff  Carter,  being  a  purchaser  for  a  valuable 
consideration,  without  notice,  having  paid  the  purchase  money, 
and  having  obtained  a  deed  of  the  possession  from  the  trustee 
who  had  the  possession,  was  entitled  to  the  protection  of  a 
court  of  equity,  and  his  plea,  founded  on  those  circumstances, 
ought  to  have  been  sustained.  The  court  had  no  right  to  as- 
sume that  the  price  paid  by  Carter  was  much  less  than  the 
value  of  the  land,  and  therefore,  not  a  valuable  consideration. 
30  v.  11 
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6th.  The  above  circumstances,  coupled  with  the  uninter- 
rupted possession  for  more  than  twenty  years,  (as  is  admitted,) 
were  a  bar  to  any  suit  at  law,  and  of  course  in  equity.  4 
Kent  Com.  146.  2  Sto.  Eq.  475,  476.  1  Mason,  192.  2 
Sto.  464.  See  1218. 

7th.  According  to  the  bill  of  complaint,  the  balance  of  the 
purchase  money  was  secured  by  notes,  and  upon  the  notes,  the 
bill  does  not  charge  that  suits  were  brought;  the  plaintiff  in 
error  relies  on  the  plea  of  limitations,  and  insists,  that  if  the  re- 
medy at  law,  for  the  recovery  of  the  purchase  money  is  gone, 
the  vendor  can  have  no  remedy  in  equity  on  any  supposed  lien. 

8th.  There  are  short  copies  of  judgment  filed,  not  however, 
that  they  were  for  the  purchase  money;  and  if  they  were,  they 
are  above  twelve  years  standing.  It  is  not  true,  that  fi.  fas, 
were  issued  and  returned  nulla  bona. 

9th.  The  defendant  in  error,  by  remaining  silent,  and  suffer- 
ing the  land  to  be  sold,  without  giving  any  notice  of  his  claim, 
forfeited  all  claim  in  equity  which  he  might  otherwise  have  had 
against  the  land,  after  the  sale  of  it;  and  although  possibly,  he 
might  still  claim  the  purchase  money  in  the  hands  of  the  trustee. 

10th.  The  lien  was  displaced  or  waived,  by  the  agreement  to 
take  notes,  with  endorsers,  and  the  receiving  of  such  notes  for 
the  amount  of  the  purchase  money. 

llth.  It  is  not  shown  that  the  vendors  are  without  remedy  at 
law — that  the  money  was  not  and  could  not  be  recovered  on 
the  notes. 

12th.  The  heirs  at  law  of  D.  Peter  ought  to  have  been  made 
parties,  and  if  any  sale,  their  interest,  as  well  as  that  of  the 
parties,  should  have  been  sold. 

J.  JOHNSON  for  the  appellees. 

In  support  of  this  decree,  the  appellee  will  insist  upon  the 
following  positions — 

1.  That  under  the  will  of  David  Peter,  his  executors  were 
authorised  to  make  sale  of  the  land  in  question ;  the  proceeds 
being,  together  with  the  personal  estate  of  the  testator,  distri- 
butable by  his  executors  in  payment  of  debts.  Sug.  on  Powr 
133.  16  Law  Lib.  72. 
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2.  That  if  originally,  the  executors  had  no  power  to  sell, 
the  appellants,  under  the  circumstances  of  this  case,  are  pre- 
cluded at  this  time  from  making  the  objection.     Bumpus  vs. 
Planter,  1  John.  C.  R.  213,  218.     Abbott  vs.  Allen,  2  John. 
C.  R.  521,  523.     Sug.  on  Vend.  346,  347,  348.     Governeur 
vs.  Elmondorf,  5  John.  C.  R.  79. 

3.  That  if  as  a  general  rule,  the  vendor  of  real  estate  must 
exhaust  his  legal  remedy  before  he  can  have  recourse  to  Chan- 
cery for  relief,  the  fact  of  his  having  done  so  sufficiently  ap- 
pears in  this  case;  or  at  all  events,  it  is  evident  he  had  no 
available  legal  remedy,  and  that  he  could  only  recover  the  un- 
paid purchase  money  by  enforcing  his  equitable  lien.     Pratt 
vs.  Van  Wyck,  6   Gill  fy  John.  495.      Ghiselin  et  al,  vs.  Wor- 
thington  4  Harr.  Sf  John.  522.     Wright  vs.  Woodland,  10  Gill 
4r  John.  387,  and  Green  vs.  Fowler,  ante  June  1840. 

4.  That  Carter  was  neither  a  purchaser  for  a  valuable  con- 
sideration, nor  a  purchaser  without  notice;  but  that  he  had 
full  notice  in  fact  and  by  construction,  that  the  purchase  mo- 
ney due  the  plaintiff  had  not  been  paid;  and  that  the  gross 
inadequacy  of  the  price  paid  by  him  deprives  him  of  all  pre- 
tensions to  be  considered  a  purchaser  for  a  valuable  considera- 
tion.    1  Sto.  Eq.  388,  392. 

5.  That  having  bought  the  property  with  notice,  and  paid 
a  price  greatly  beneath  its  value,  he  has  no  right  to  have  the 
same  refunded  to  him ;    the  more  especially,  as  it  appears  by 
his  answer,  that  he  has  sold  wood  taken  from  the  land  for 
which  he  has  rendered  no  account. 

6.  That  the  vendor  being  entitled  to  proceed  specifically 
against  the  land  for  the  payment  of  the  purchase  money,  is 
authorised  to  look  to  it  as  the  primary  fund  for  that  purpose — 
that  he  cannot  be  thrown  upon  any  fund  in  the  trustee's  hands 
derived  from  the  canal  company,  or  from  any  other  source, 
particularly,  for  the  relief  of  a  purchaser  with  notice,  and  at  a 
greatly  under  value.     1  Sto.  Eq.  530,  563. 

7.  That  the  act  of  limitations  is  no  bar  to  a  bill  filed  by  a 
vendor  retaining  the  title,  to  enforce  his  lien  for  the  purchase 
money,  and  that  the  circumstances  of  the  case  are  abundantly 
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sufficient  to  repel  the  presumption  of  payment  arising  from  the 
lapse  of  time.  Watkins  vs.  Harwood,  2  Gill  fy  John.  307. 
Lamar  vs.  Jones,  3  Harr.  4*  McH.  331.  Jlng.  on  Lim.  Ill, 
112, 113.  11  Mass.  R.  125.  Callis  vs.  Tolson,  6  Gill  &  John. 
80.  Kane  vs.  Bloodgood,  7  John.  C.  R.  116.  Spears  vs.  Hart- 
ly,  3  Esp.  81. 

8.  That  it  was  not  necessary  to  make  the  assignees  of  the 
bond  of  conveyance  parties.  Gould  vs.  Newman,  6  Mass. 
239.  Act  of  1818,  chap.  193,  sec.  14.  Sto.  Eq.  Plead.  178, 
179.  Elmondorf  vs.  Taylor,  10  Wheat.  152. 

On  the  question  of  waiver  of  lien  the  counsel  cited — Schne- 
bly  and  Lewis  vs.  Ragan,  7  Gill  fy  John.  125.  Stafford  vs. 
Van  Renselaer,  9  Cowen,  316,  318. 

F.  S.  KEY  also  for  the  appellee — 

This  court  will  enforce  the  obligations  of  the  parties  arising 
from  contract.  The  bond  of  conveyance  contains  the  contract : 
its  terms  are  there  specified.  The  title  was  to  remain  as  it  was 
originally.  The  contract  on  one  side  is  fully  executed — on 
payment  of  the  balance  of  the  purchase  money,  the  executors 
are  to  make  a  conveyance.  The  purchaser  becomes  insolvent, 
and  his  schedule  enumerates  the  property  and  admits  the  lien, 
which  the  court  will  enforce.  Powell  on  Mort.  392.  The  bar- 
ring of  the  debt  by  limitations  will  not  exonerate  the  lien. 
2  Sto.  Eq.  737,  739.  Carter  purchased  from  an  insolvent 
and  a  trustee.  The  rule  of  caveat  emptor  applies.  1  John.  C. 
C.  566,  and  he  had  notice  from  various  facts. 

As  to  the  executors  right  to  sell,  the  will  is  a  peculiar  one. 
It  directs  land  and  personalty  to  be  sold  for  payment  of  debts. 
This  is  a  power  to  an  executor,  and  the  act  of  1785  does  not 
apply. 

As  to  defect  of  parties,  there  are  others  whom  the  complain- 
ants might  have  made  parties  without  error,  but  was  not  bound 
so  to  do.  The  assignees  of  the  bond  of  conveyance,  have 
they  such  an  interest,  as  to  make  them  necessary  parties  ?  1 
Sto.  Eq.  175.  2  Bro.  C.  R.  20.  1  Sto.  Eq.  149, 150.  El- 
mondorf vs.  Taylor,  10  Wheat.  152.  Finly  vs.  Bank  U.  S., 
11  Wheat.  304. 
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A.  C.  MAGRUDER  in  reply  cited — 13  Law  Lib.  37.  Sug. 
Law  Vendors  150.  2  Slo.  Eq.  375,  477  note.  Foulk  vs.  An- 
derson 2  Harr.  Sf  Gill. 

STEPHEN,  J.,  delivered  the  opinion  of  this  court. 

The  bill  of  complaint  in  this  case,  was  filed  on  the  equity  side 
of  Montgomery  county  court  by  the  complainant,  as  the  sur- 
viving executor  of  the  will  of  David  Peter,  deceased,  against 
the  appellants,  to  compel  payment  of  the  balance  of  the  pur- 
chase money,  of  a  tract  of  land  sold  by  the  executors  of  said 
Peter  to  a  certain  George  Magruder,  under  a  power  supposed 
by  them  to  be  derived  from  the  will  of  said  Peter. 

The  clause  of  the  will  under  which  the  executors  acted,  is 
in  the  following  words:  "I  wish  all  my  debts  to  be  as  speed- 
ily paid  as  possible,  for  which  purpose,  I  desire  that  the  tract 
of  land  on  which  Dulin  lives,  together  with  all  personal  pro- 
perty thereon,  may  be  sold,  and  applied  to  that  purpose;  and 
in  aid  of  that,  as  socn  as  sales  can  be  effected,  so  much  of  my 
city  property  as  may  be  necessary  to  effect  that  object."  He 
then  appointed  his  wife  Sarah  Peter,  executrix,  and  George 
Peter  and  Leonard  H.  Johns  the  executors  of  said  will.  The 
testator  died  in  1812;  and  in  the  following  year  the  executors 
advertised  the  land  for  sale;  at  which  sale,  a  certain  George 
Magruder  became  the  purchaser  for  the  sum  of  $20,687.90,  it 
being  at  the  rate  of  $10.50  per  acre ;  one-third  of  the  purchase 
money,  which  was  by  the  terms  of  sale  to  be  paid  on  the  1st 
of  January  1814,  was  paid  by  the  purchaser;  and  for  the  other 
two  thirds,  he  gave  his  two  several  promissory  notes,  payable, 
one  on  the  1st  of  January  1815,  and  the  other  on  the  1st  of  Jan- 
uary 1816.  The^rs^  endorsed  by  Patrick  Magruder,  and  the 
second  endorsed  by  Lloyd  Magruder,  when  possession  of  the 
land  was  delivered  to  him,  as  the  purchaser  thereof.  In  July 
1820,  and  before  the  payment  of  either  of  the  above  notes,  George 
Magruder  petitioned  in  ihe  District  of  Columbia  for  the  benefit 
of  the  insolvent  laws;  Geo.  B.  Magruder,  one  of  the  defendants, 
was  appointed  in  the  same  year,  his  trustee,  to  whom  he  con- 
veyed all  his  property,  includingtheland  purchased  by  the  insol- 
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vent,  his  principal,  from  the  executors  of  the  said  David  Peter. 
This  land  was  afterwards  sold  at  public  sale  by  the  trustee  of 
George  Magruder,  and  purchased  by  John  A.  Carter ,  one  of 
the  defendants,  for  the  sum  of  $1,980,  to  whom  it  was  con- 
veyed by  the  said  trustee,  and  who  resists  the  sale  of  the  said 
land,  for  the  payment  of  the  balance  of  the  purchase  money 
due  to  the  estate  of  the  said  David  Peter,  deceased,  upon  se- 
veral grounds,  the  validity  of  which  it  is  necessary  for  this 
court  now  to  examine,  and  decide  upon. 

The  defendant  contends  in  the  first  place,  that  it  was  with- 
out warrant  or  authority,  that  the  sale  was  made  by  the  exec- 
utors of  David  Peter,  and  that  the  making  of  such  sale  being 
the  exercise  of  a  power  not  delegated  to  them  by  the  will,  no 
title  passed  to  the  purchaser  at  such  sale. 

He  also  contends,  that  he  was  a  purchaser  for  valuable  con- 
sideration, without  notice  of  the  complainant's  lien  or  claim, 
for  the  balance  of  the  purchase  money,  and  that  the  same 
might  have  been  obtained  by  due  diligence,  and  taking  the 
necessary  steps  for  that  purpose,  from  George  Magruder,  the 
principal,  or  his  sureties,  Patrick  and  Lloyd  Magruder. 

He  further  relies  upon  the  staleness  of  the  demand,  and  the 
omission  of  the  surviving  executors  to  notify  him  of  his  lien. 

He  pleads  limitations  as  a  bar  to  any  claim  upon  the  notes 
for  the  purchase  money ;  and  limitations  by  adverse  possession 
of  twenty  years,  and  lapse  of  time,  during  which  the  execu- 
tors suffered  their  claim  to  lie  dormant,  and  omitted  to  prose- 
cute for  the  same,  either  against  the  defendant,  or  those  un- 
der whom  he  claims,  they  being  in  possession. 

The  objection  raised  to  the  power  of  the  executors  to  sell, 
and  which  is  relied  upon  as  matter  of  defence  in  this  case,  is 
an  important  one;  and  has  received  all  the  attention  and  con- 
sideration, which  it  has  been  in  our  power  to  bestow  upon  it. 

The  same  question  it  appears,  has  also  engaged  the  atten- 
tion of  the  Supreme  Court  of  the  United  States,  and  has  been 
judicially  decided  by  them  in  favour  of  the  right  or  power  to 
sell. 

We  do  not  however   agree  in  opinion  with  that  learned 
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court,  that  this  court  in  the  case  reported  in  4  Gill  Sf  John. 
323,  have  expressed  any  decided  opinion  upon  this  question. 
In  that  case  the  Court  of  Appeals,  say  it  is  said  in  Sugd.  on 
Pow.  167,  where  a  testator  directs  his  estate  to  be  sold,  with- 
out declaring  by  whom  the  sale  shall  be  made,  if  the  fund  be 
distributable  by  the  executor,  either  for  the  payment  of  debts 
or  legacies,  he  will  take  a  power  of  sale  by  implication.  In 
Maryland  a  different  course  has  been  generally  pursued,  found- 
ed perhaps  on  an  act  of  Assembly,  passed  in  1785,  ch.  72,  by 
the  4th  section  of  which  it  is  enacted,  "if  any  person  hath 
"died  or  shall  die,  leaving  real  or  personal  estate  to  be  sold 
"for  the  payment  of  debts,  or  other  purposes,  and  shall  not 
"by  will  or  other  instrument  of  writing,  appoint  a  person  or 
"persons,  to  sell  or  convey  the  said  property,  &c.,upon  every 
"such  case,  the  Chancellor  shall  have  full  power  and  authority 
"upon  application  or  petition,  from  any  person  or  persons  inter- 
"ested  in  the  sale  of  such  property,  to  appoint  such  trustee  or 
"trustees,  for  the  purpose  of  selling  and  conveying  such  proper- 
"ty,  and  applying  the  money  arising  from  the  sale,  tothepur- 
"pose  intended,  as  the  Chancellor  shall  in  his  discretion  think 
"proper." 

We  shall  certainly  look  here  in  vain,  for  any  thing  like  the 
expression  or  intimation  of  an  opinion,  that  the  doctrine  quoted 
from  Sugden  was  untenable,  or  unsustainable  upon  principle. 
It  amounts  to  nothing  more  than  a  declaration  or  statement, 
that  in  this  State  a  different  practice  in  such  cases  had  been 
generally  pursued,  which  probably  had  its  origin  in  the  pro- 
visions of  the  act  of  1785,  ch.  72.  It  cannot  therefore  we 
think  be  properly  considered  as  a  decision  of  the  question  in- 
volved in  this  case,  which  must  be  decided  upon  principle 
and  authority,  uncontrolled  by  any  thing  which  fell  from  the 
court  in  that  opinion.  If  then,  no  binding  judicial  decision 
of  the  question  has  ever  been  made  by  the'tribunals  of  this 
State,  or  if  the  act  of  Assembly  has  never  been  judicially  con- 
strued to  cover  and  extend  to  such  a  case,  it  becomes  necessary 
to  ascertain  what  is  the  doctrine  of  the  English  law  upon  such 
a  subject,  as  settled  and  established  by  the  courts  of  justice 
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in  that  country,  and  to  be  governed  in  our  decision  of  the  ques- 
tion, conformably  to  such  rules  and  principles  as  we  shall  find 
to  be  there  established. 

In  Sugd.  on  Pow.  72,  it  is  said,  "it  sometimes  happens, 
that  a  testator  directs  his  estates  to  be  sold  for  certain  purpo- 
ses, without  declaring  by  whom  the  sale  shall  be  made.  In 
the  absence  of  such  a  declaration,  if  the  fund  be  distributable 
by  the  executor,  he  will  have  the  power  by  implication."  In 
the  same  page  of  the  same  book,  an  eld  case  referred  to  in  16 
Eliz.  where  a  man  devised  his  lands,  "to  his  wife  for  life,  and 
because  he  was  in  doubt,  whether  he  should  have  issue  or  not, 
he  further  willed  by  his  will,  that  if  he  should  not  have  any 
issue  by  his  wife,  that  then,  after  the  death  of  his  wife,  the 
lands  should  be  sold,  and  the  money  thereof  coming,  distrib- 
uted to  three  of  his  blood,  and  made  his  wife  and  another  his 
executors,  and  died.  The  executors  proved  the  will.  The 
other  executors  died,  and  the  wife  sold  the  lands;  and  it  was 
the  opinion  of  Wray  and  Southgate,  justices,  that  the  sale  was 
good,  although  it  be  not  expressed  in  the  will,  by  whom  the 
land  should  be  sold,  for  the  monies  coming  of  the  sale,  are  to 
be  distributed  by  his  executors  to  persons  certain  as  legatees, 
and  it  appertains  to  executors  to  pay  the  legacies,  and  there- 
fore they  shall  sell,  &c.,  as  if  a  man  willeth  that  his  lands  shall 
be  sold,  and  that  the  monies  coming  thereof,  shall  be  disposed 
of  for  the  payment  of  his  debts,  now  the  executors  shall  sell 
the  lands,  for  to  them  it  belongs  to  pay  debts;  also  they  hold 
that  the  lands  should  be  sold,  in  the  life  of  the  wife,  otherwise 
they  could  never  be  sold,  and  also  the  surviving  executor  shall 
sell  the  lands  because  the  authority  doth  survive." 

Such  appears  to  have  been  the  well  settled  doctrine  of  the 
ancient  law  of  that  country,  from  whence  we  have  derived 
most  of  the  principles  of  our  jurisprudence,  and  the  modern 
decisions  and  elementary  writers,  recognise  the  continuance 
of  its  existence  down  to  the  present  period.  The  same  prin- 
ciple has  been  sanctioned  and  established,  not  only  by  the  Su- 
preme Court  of  the  United  States,  but  by  the  decisions  of  se- 
veral of  our  sister  States.  See  2  John.  Ch.  Rep.  252,  where 
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Chancellor  Kent  says,  in  a  case  where  the  real  estate  was  di-4 
rected  to  be  sold,  but  'no  person  was  named  in  the  will  to  make 
the  sale.  "The  object  of  the  power  to  sell,  was  to  raise  money 
for  the  legacies,  which  it  is  of  course  the  duty  of  the  execu- 
tor to  discharge." 

We  are  therefore  of  opinion  in  this  case,  that  the  executors 
of  Peter,  whose  duty  it  was  to  pay  the  debts  of  the  testator,  with 
the  proceeds  of  sale,  had  the  right  to  make  the  sale,  and  com- 
petent power  to  pass  the  legal  title  under  the  will  to  the  purj 
chaser,  upon  payment  of  the  purchase  money.  See  7  Johni 
C.  Rep.  48,  where  Chancellor  Kent  says,  it  is  a  well  founded 
principle,  that  where  a  person  takes  by  execution  of  a  power^ 
he  takes  under  the  authority  of  the  power,  equally  as  if  the 
power,  and  the  instrument  executing  the  power,  had  been  in- 
corporated in  one  instrument.  The  title  rests  upon  the  act 
creating  the  power,  and  takes  effect,  as  if  created  by  the  ori- 
ginal deed.  Assuming  the  principle  then  to  be  correct,  that 
a  power  to  sell  in  this  case,  was  given  to  the  executors  by  im- 
plication, it  is  clear,  that  the  trust  imposed  upon  them  to  ap- 
ply the  proceeds  to  the  payment  of  the  testator's  debts,  would 
continue  the  power  in  the  surviving  executor.  In  the  case  of 
Osgood  vs.  Franklin,  reported  in  2  John's.  C.  Rep.,  Chancellor 
Kent  holds  the  doctrine  to  be,  that  where  a  trust  is  imposed 
upon  executors,  the  execution  of  which  depends  upon  the  sale$ 
the  power  will  survive  to  the  surviving  executor.  In  that  case 
he  refers  to  a  case  reported  in  Sir  Wm.  Jones,  352,  and  Cro. 
Car.  382,  where  lands  were  devised  to  the  wife  for  life,  and 
then  to  be  sold  by  the  executors  for  payment  of  debts  and  leg- 
acies, or  as  one  of  the  reports  of  the  case  says,  to  be  divided 
among  the  nephews,  one  of  the  executors  died,  and  it  was  held; 
on  a  case  sent  from  Chancery  for  the  opinion  of  the  judges  at 
law,  that  the  survivor  could  sell,  though  the  executors  had  an 
authority  and  no  interest.  It  is  also  a  matter  worthy  of  con- 
sideration, that  by  affirming  the  power  of  executors  to  sell,  in 
such  cases,  the  titles  of  purchasers  might  be  protected  in  many 
instances,  which  a  contrary  construction  would  totally  annihi- 
late; because  in  many  cases,  sales  may  have  been  made  bf 
31  v  11, 
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executors,  without  the  aid  of  Chancery,  under  the  belief  of  a 
power  derived  from  the  will,  which  would  be  totally  void,  and 
inoperative,  if  it  should  be  decided,  that  it  was  an  assumption 
of  power  unwarranted  by  law,  and  that  an  application  to  Chan- 
cery for  the  appointment  of  a  trustee  was  necessary;  on  the 
contrary,  purchasers  from  trustees  appointed  by  Chancery  in 
such  cases,  would  have  nothing  to  fear;  because  the  exercise 
of  such  a  power  would  be  within  the  general  jurisdiction  of 
that  court,  and  therefore  the  titles  of  purchasers  under  such  a 
sanction,  could  not  be  impeached.  Upon  the  principle,  that 
a  sale  made  under  the  authority  of  a  judgment  of  a  court  of 
competent  jurisdiction  is  good  and  valid,  it  is  well  settled  that 
a  sale  made  by  a  sheriff  by  force  of  a  fi.  fa.  shall  stand,  al- 
though the  judgment  should  be  afterwards  reversed ;  for,  say  the 
books,  the  sheriff  who  made  the  sale  had  lawful  authority  to 
sell;  Manning's  case,  8  Coke,  746.  The  purchaser  under  the 
decree  in  this  case,  would  acquire  a  good  and  sufficient  title 
from  the  trustee,  upon  the  payment  of  the  purchase  money, 
and  taking  a  deed  of  conveyance  from  him. 

To  obviate  any  misapprehension  which  may  arise  from  the 
principles  contained  in  this  opinion,  we  wish  it  to  be  distinctly 
understood,  that  we  do  not  mean  to  say,  that  we  deem  the  act 
of  1785,  ch.  72,  unnecessary  and  inoperative;  because  there 
may  be  cases  where  the  jurisdiction  of  a  Court  of  Chancery, 
might  be  properly  invoked  under  that  act,  as  in  the  case  of  a 
will  directing  the  sale  of  real  or  personal  estate,  for  the  payment 
of  debts  or  other  purposes,  and  where  no  trustee  was  appointed 
to  make  the  said  sale,  and  no  executor  was  appointed,  to  whom 
the  power  could  be  considered  as  given  by  implication.  In 
such  a  case,  and  perhaps  in  many  others,  the  aid  of  a  court  of 
equity  might  be  necessary,  to  execute  the  provisions  of  the 
will,  by  appointing  a  trustee  to  make  the  sale.  But  in  the 
case  now  before  this  court,  we  think  that  a  resort  to  that  juris- 
diction was  not  necessary,  as  the  executor  named  in  the  will 
had  the  power  by  implication, 

We  do  not  think,  that  the  length  of  possession  of  the  de- 
fendant Carter,  and  those  under  whom  he  claims,  can  be  avail- 
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able  as  a  defence  against  the  complainant's  claim  in  this  case; 
such  possession  cannot  be  considered  adversary,  because  the 
principle  is  well  established,  that  the  vendee,  and  those  claim- 
ing under  him  with  notice,  are  to  be  considered  as  trustees,  for 
the  whole  or  any  part  of  the  purchase  money,  which  may  re- 
main unpaid.  1  John.  C.  Rep.  308. 

To  obviate  the  objection  of  the  defendant  Carter,  as  to  a 
want  of  power  in  the  executors  to  sell  and  transfer  the  title, 
other  reasons  might  be  assigned,  such  as  the  exercise  of  acts 
of  ownership,  acquiescence,  and  long  possession  ;  but  it  is 
deemed  unnecessary  to  say  more  upon  that  part  of  his  defence. 

That  he  was  a  purchaser  of  the  land  in  question  for  a  valuable 
consideration,  and  without  notice  of  the  complainant's  hen,  is 
another  ground  of  defence  assumed  by  him,  to  show  that  it 
cannot  be  sold  to  pay  the  balance  of  the  purchase  money.  The 
general  rule  of  Chancery  is,  that  whatever  is  sufficient  to  put 
the  party  upon  enquiry,  is  good  notice  in  equity.  See  Fon- 
blanque's  Equity,  447,  and  the  cases  there  referred  to  in  the  note. 
See  also  Sug.  on  Vend.  542,  where  he  says,  "what  is  sufficient 
to  put  a  purchaser  upon  an  enquiry  is  good  notice;  that  is, 
where  a  man  has  sufficient  information  to  lead  him  to  a  fact, 
he  shall  be  deemed  conusant  of  it.  Therefore,  if  a  man  knows 
that  the  legal  estate  is  in  a  third  person,  at  the  time  he  pur- 
chases, he  is  bound  to  take  notice,  what  the  trust  is.  Were 
there  not  strong  and  pregnant  circumstances  in  this  case,  suf- 
ficient to  put  the  defendant  Carter,  upon  such  an  enquiry  as 
would  have  led  to  a  knowledge  of  the  complainant's  lien,  and 
which  ought  to  charge  him  with  a  knowledge  of  its  existence? 
He  purchased  from  the  trustee  of  the  insolvent  debtor,  who 
purchased  from  Peter^s  executors.  The  land  mentioned  in  the 
bond  of  conveyance  to  Magruder,  the  purchaser,  from  the  exec- 
utors, is  the  same  land  purchased  by  him  from  the  trustee  of 
Magruder,  and  he,  in  his  insolvent  schedule,  returns  the  land, 
by  a  name  somewhat  variant,  though  sufficient  to  put  him  on 
enquiry,  as  subject  to  a  lien  of  about  $16,000,  and  in  his  list 
of  debts,  he  returns  himself  a  debtor  to  Peter's  executors,  in 
the  sum  of  $14,000:  no  legal  title  had  been  obtained  by  the 
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purchaser  or  his  trustee,  for  the  land  purchased,  which  the  bond 
of  conveyance  shews,  was  not  to  be  made,  until  the  whole 
purchase  money  was  paid;  Carter,  the  defendant,  admits,  that 
before  he  purchased,  he  had  read  the  decision  of  the  Court  of 
Appeals,  reported  in  4  Gill  £f  John,  of  Magruder  against 
Peter's  devisees,  in  which  it  appeared,  that  the  whole  of  the 
purchase  money  had  not  been  paid;  the  knowledge  of  this 
fact,  also,  at  the  time  of  his  purchase,  was  sufficient  to  have 
put  him  on  enquiry;  and  to  charge  him  with  notice;  that  the 
purchase  money  then  remained  unpaid.  Having  therefore  in 
legal  construction  sufficient  notice  to  destroy  the  effect  of  his 
plea  of  a  purchase  without  notice,  we  shall  forbear  to  express 
any  opinion  upon  the  inadequacy  of  the  price,  for  which  the 
purchase  was  made,  and  how  far  the  same  would  operate  to 
effect  his  plea,  as  a  purchaser  for  valuable  consideration;  the 
purchase  having  been  made  at  public  auction,  and  no  proof  of 
fraud  appearing  to  effect  the  purchase.  The  notice  of  the  lien 
being  sufficient,  with  which  he  was  chargeable  in  equity,  we 
think  the  complainant  was  under  no  obligation  to  give  him 
any  additional  information  upon  that  subject. 

We  do  not  think,  that  it  can  be  contended  with  any  sem- 
blance of  propriety,  that  the  lien  for  the  purchase  money  has 
been  waived  in  this  case,  by  the  taking  of  promissory  notes, 
with  endorsers,  as  security  for  their  payment.  Prima  faciey 
the  purchase  money  is  a  lien  on  the  land  sold,  and  it  lies  on 
the  vendee  to  shew  the  contrary.  1  John.  C.  Rep.  308,  Chan- 
cellor Kent,  in  that  case  says,  it  is  a  well  settled  rule  (for  which 
he  refers  to  several  authorities.)  "that  thp  vendor  has  a  lien  on 

V  '  ' 

the1'  el|ate  for  the  purchase  money,  while  the  estate  is  in  the 
*handsrolLthe  vendee,  and  when  there  is  no  contract,  that  the 
lien  by  implication  was  not  intended  to  be  reserved."  So  far 
'from  therV'being  any  evidence  of  an  intention  to  relinguish 
the  lien,  in  tills  case,  the  proof  is  very  strong  and  clear  to  the 
contrary.  The  legal  title  was  not  transferred  to  the  purchaser; 
and  by  the  express  terms  of  the  contract,  as  proved  by  the 
bond  of  conveyance,  no  deed  was  to  be  executed  by  the  ven- 
dors to  the  vendee,  until  the  full  and  complete  payment  of  the 
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whole  purchase  money."  This  reservation  of  the  legal  title 
until  the  full  payment  of  the  whole  purchase  money,  is  a  clear 
and  conclusive  manifestation  of  the  vendor's  intention,  not  to 
abandon  their  lien  for  the  purchase  money,  and  to  take  as  a 
substitute  therefor,  the  promissory  note  of  the  purchaser,  with 
endorsers.  This  position  is  we  think  too  self-evident,  upon 
principle,  to  require  the  aid  of  authorities  to  support  it. 

As  the  evidence  in  the  record  shews  the  inability  of  both 
principle  and  sureties  to  pay  the  debt,  at  and  from  the  period 
the  second  payment  became  due  in  January  1815,  a  resort  to 
law  could  not  in  any  event  be  available;  moreover,,  if  compul- 
sory measures  had  been  adopted  against  sureties  for  the  at- 
tainment of  that  object,  it  would  have  availed  nothing  to  the 
defendant,  Carter,  as  a  purchaser  with  notice,  because  the  sure*- 
ties,  upon  paying  the  balance  of  the  purchase  money,  would 
have  had  a  right  by  substitution  to  the  benefit  of  the  vendor's 
lien,  for  the  purpose  of  re-imbursement  and  indemnity.  See 
the  case  of  Ghiselin  vs.  Fergusson,  4  Harr.  fy  John.  522,  where 
the  rights  of  the  sureties  paying  the  debt  of  the  principal,  in 
such  a  case  are  fully  recognised. 

As  to  the  plea  of  limitations,  and  the  lapse  of  time  upon 
which  the  defendant  Carter,  relies,  we  think  they  are  una- 
vailable to  him  as  a  defence  against  the  complainant's  claim, 
under  the  circumstances  of  this  case.  Although  the  plea  of 
limitations  would  bar  a  recovery  on  the  note,  yet  the  loss  of 
the  remedy  on  this  note,  it  is  clear,  would  not  bar  the  com- 
plainant's remedy  in  equity,  upon  the  ground  of  his  equitable 
lien.  In  the  case  of  a  mortgage,  the  law  seems  to  be  so  un- 
derstood. See  1  Powell  on  mortgage,  393,  where  it  is  said, 
"if  the  collateral  security  had  been  a  note  of  hand,  instead  of 
a  bond,  the  statute  of  limitations  would  run  against  the  note, 
and  leave  that  mortgage  as  it  was." 

As  to  the  lapse  of  time  which  intervened  between  the  pe- 
riod when  the  debt  became  due,  and  the  filing  of  the  com- 
plainant's bill,  we  are  of  opinion,  that  the  presumption  of  pay- 
ment, which  might  have  arisen  from  that  circumstance,  when 
unexplained,  is  sufficiently  rebutted  by  the  insolvency, 
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barrassed  condition  of  the  purchaser  and  his  sureties;  and  the 
efforts  which  were  made  to  recover  it,  being  sufficiently  appa- 
rent from  the  proof  in  the  case,  that  one  of  the  objects,  if 
not  the  primary  one,  of  the  ejectment  suit,  was  to  subject  the 
land  by  a  sale  to  the  payment  of  the  balance  of  the  purchase 
money.  In  the  law  compendium,  page  361,  it  is  said,  "lapse 
of  time  is  permitted  in  equity  to  defeat  an  acknowledged  right 
on  the  ground,  only,  of  its  affording  evidence  of  a  presump- 
tion that  such  right  has  been  abandoned ;  it  therefore  never 
prevails,  when  such  presumption  is  out-weighed  by  opposite 
facts,  or  circumstances,"  for  which  principle  the  author  refers 
to  the  case  of  Wilson  vs.  Carrington,  4  Munf.  332. 

But  for  as  much  as  it  appears  to  this  court,  that  the  as- 
signees of  the  bond  of  conveyance,  the  two  daughters  of 
George  Magruder,  and  Patrick  Magruder,  and  Lloyd  Magru- 
der, also  assignees  of  the  said  bond,  by  reason  of  their  even- 
tual responsibility,  if  the  fund  should  prove  insufficient,  are 
material  and  necessary  parties  to  this  suit,  we  are  of  opinion, 
that  the  cause  should  be  remanded  to  Montgomery  county 
court,  sitting  as  a  court  of  equity,  in  order  that  they,  or  their 
legal  representatives,  if  they  be  dead,  may  be  made  parties  to 
the  same.  As  to  the  creditors  of  the  said  George  Magruder, 
mentioned  in  the  said  assignment,  their  interests,  are,  we  think, 
sufficiently  protected,  by  the  trustee  of  the  said  George,  who 
is  already  a  party  to  this  suit.  This  cause  is  remanded  ac- 
cordingly, in  order  that  the  proper  parties  may  be  made  to  the 
same ;  the  appellees  are  to  pay  the  costs  of  the  appeal. 

CAUSE  REMANDED  TO  MAKE  PARTIES  WITH    COSTS 

TO  THE  APPELLANTS. 
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ELIAS  BOOTHE  AND  OTHERS,  TERRE  TENANTS  OF  GEORGE 
BOOTHE,  vs.  CLEMENT  DORSET'S  LESSEE,  USE  OF  JERE- 
MIAH ALVEY. — December  1840. 

The  existence  and  loss  of  any  writing  must  be  proved,  before  secondary  evi- 
dence can  be  let  in  to  establish  its  contents. 

In  an  action  to  revive  a  judgment  in  ejectment  against  terre  tenants,  where 
the  records  have  been  destroyed,  the  existence  of  the  original  judgment 
may  be  proved,  by  the  production  of  the  docket  entries  of  a.  fiat,  or  a  scire 
facias  against  previous  terre  tenants,  of  the  defendant  in  the  ejectment. 

APPEAL  from  Saint  Mary's  County  Court, 

On  the  21st  May  1835,  the  appellee  sued  out  a  writ  of  scire 
facias,  reciting,  that  at  August  term  1812,  the  lessee  of  Cle- 
ment Dorsey,  by  the  judgment  of  the  same  court,  recovered 
against  a  certain  George  Boothe,  his  term,  &c.,  in  and  unto 
all  that  tract  of  land  called  Hopton  Park,  which  the  said  Cle- 
ment had  demised,  &c. ;  And  whereas,  also,  in  the  said  court 
on  the  first  Monday  of  March  1817,  it  was  considered,  that 
the  said,  &c.,  lessee  as  aforesaid,  should  have  his  execution 
against  Jane  Boothe  terre  tenant  of  George  Boothe,  for  his  pos- 
session, &c.  The  writ  then  proceeded  to  recite,  that  at  March 
term  1825,  there  was  a  second  scire  facias  against  Jane  Boothe 
terre  tenant,  and  judgment  for  execution;  that  Jane  Boothe  is- 
since  deceased,  &c.  Therefore  you  and,  &c.,  to  give  notice  to 
Elias  Boothe  and  all  and  every,  the  terre  tenants,  &c.  returnable 
to  August  term  1835.  This  writ  was  made  known  to  Elias, 
Samuel  and  Stanislaus  Boothe,  who  appeared,  and  after  oyer 
pleaded — 

1st.  Nul  tiel  record  of  a  recovery  against  the  said  George, 

2nd.  That  the  said  George,  or  any  other  person  or  persons 
for  his  use,  at  the  time  of  the  rendition  of  the  said  judgment, 
nor  after,  were  not  seized  in  fee  of  the  said  land. 

There  was  then  pleaded  a  replication  and  issue  under  the 
first  plea;  and  demurrer  and  joinder  to  the  second.  The 
county  court  maintained  the  demurrer  to  the  second  plea ;  and 
upon  the  plea  of  mil  tiel  record,  rendered  judgment  for  the 
plaintiff,  and  awarded  execution. 
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At  the  trial  of  the  issue  before  the  court,  the  plaintiff  read 
in  evidence  the  record  of  proceedings  of  fi.fa.  and  vend.  exp. 
in  the  case  of  Davidson  vs.  George  Boothe  garnishee  of  Saxton. 
The  Ji.  fa.  was  issued  12th  March  1808,  and  recited  a  judg- 
ment of  condemnation  against  said  George  Boothe  as,  &c. 
This  writ  was  returned,  levied  on  a  tract  of  land  called  Hop- 
ton  Park,  the  property  of  George  Boothe.  On  the  16th  March 
1809,  a  vend.  exp.  issued  on  the^.  fa.,  which  was  returned, 
sold  to  Clement  Dorsey  at  August  1809. 

From  which  it  appeard  that  in  1808,  Clement  Dorsey,  les- 
sor of  the  plaintiff  in  this  case,  purchased  at  sheriff's  sale  a 
tract  of  land  called  Hopton  Park,  sold  as  the  property  of  George 
Boothe. 

The  plaintiff  offered  in  evidence  the  docket  entries  of  March 
court  1817,  by  which  it  appeared,  that  a  scire  facias  had  been 
issued  by  the  plaintiff  against  Jane  Boothe,  as  terre  tenant  of 
George  Boothe,  upon  a  judgment  in  ejectment  at  August  term 
1812,  in  which  the  present  plaintiff  was  plaintiff,  and  George 
Boothe  defendant,  upon  which  scire  facias  a  jiat  was  entered 
and  a  writ  of  possession  ordered. 

The  plaintiff  further  proved  by  the  docket  entries  of  March- 
term  1825,  that  a  scire  facias  had  been  issued  upon  the  jiat 
entered  in  March  term  1817,  by  the  present  plaintiff,  against 
Jane  Boothe,  as  terre  tenant  of  George  Boothe,  upon  which  a  Jiat 
was  entered,  on  which  fiat  the  present  sci.  fa.  issued.  He 
having  first  proved,  that  the  records  and  papers  of  the  judg- 
ment of  August  term  1812,  and  the  papers  in  the  judgments 
of  March  term  1817  and  1825,  were  burnt;  they  further  prov- 
ed that  Jane  Boothe  at  the  time  of  the  fiats  entered  against  her, 
was  in  possession  of  a  tract  of  land  called  Hopton  Park,  and 
that  the  present  defendants  are  now  in  possession  of  said  land, 
and  were  at  the  time  of  instituting  this  suit. 

The  defendants  then  proved  that  there  were  several  tracts  of 
land  called  Hopton  Park  in  Saint  Maryys  county,  and  objected 
to  the  above  recited  judgment  of  1825,  of  Clement  Dorsey  use 
of  Jeremiah  Jllvyas  against  Jane  Boothe,  terre  tenant  of  George 
Boothe,  because  the  sci.  fa.  in  this  case,  did  not  correctly  re- 
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cite  the  judgment  of  1817,  of  Clement  Dorsey  use  of  Jeremiah 
jilvy  vs.  Jane  Boothe,  terre  tenant  of  George  Boothe,  and  be- 
cause the  docket  entries  of  the  judgment  of  1825,  above  re- 
cited, did  not  shew  upon  its  face  that  said  judgment  was  against 
the  tract  of  land  called  Hopton  Park. 

The  court  (STEPHEN,  J.,)  overruled  the  objection.  The 
defendants  excepted. 

The  judgment  of  the  county  court  being  against  the  defend- 
ants, they  brought  the  present  appeal. 

The  cause  was  argued  before  ARCHER,  DORSEY,  and  CHAM- 
BERS, J. 

B.  G.  HARRIS  for  the  appellants. 

This  being  a  trial  by  record,  the  appellee  was  bound  to  sup- 
port his  side  of  the  issue,  by  the  production  of  the  record  it- 
self, unless  by  circumstances  his  case  is  excepted  from  the  gen- 
eral rale.  In  order  to  do  away  with  the  necessity  of  produc- 
ing the  record  in  this  case,  he  must  show  that  it  has  been 
destroyed,  having  first  proved  that  it  had  once  an  existence: 
that  is,  he  must  prove  its  existence  and  destruction  before  he 
can  be  permitted  to  introduce  secondary  evidence  of  what  the 
record  contained.  1  Stark.  Ev.  160  n.  1.  We  may  not  now 
probably  be  able  to  object  to  the  introduction  of  the  secondary 
evidence  in  the  court  below,  as  we  did  not  make  it  a  point  in 
the  bill  of  exceptions,  but  this  point  and  the  question  that  is 
raised  in  the  exceptions,  viz:  Whether  the  judgment  of  1817 
has  been  correctly  recited,  must  depend  exactly  on  the  same 
fact.  The  former  existence  of  the  record  as  recited  by  therm 
If  this  fact  is  not  clearly  proved  to  the  court,  it  would  be  ab- 
surd to  contend  that  the  record  has  been  correctly  recited,  or 
that  the  nul  tiel  record  plea  of  the  defendants  below  has  not 
been  sustained.  The  secondary  evidence  which  they  have  in- 
troduced is  of  the  most  unsatisfactory  character,  not  tending  in 
the  least  to  shew  either  the  existence  of  any  record,  or  the  con- 
tents of  any,  if  it  ever  existed,  as  recited  in  their  scire  facias. 
The  docket  entries  show,  that  in  1812  the  plaintiff  below  re- 
covered a  judgment  in  ejectment  against  George  Boothe,  as 
32  v.  11 
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terre  tenants,  to  whom  we  have  been  summoned  to  court.  That 
docket  entry  does  not  give  the  name  of  the  land  recovered. 
The  docket  entry  of  the  fiat  of  1817  against  Jane  Boothe,  leaves 
us  still  in  the  dark  as  to  the  name  of  the  land,  as  also  does  the 
docket  entry  of  ihejiat  of  1825.  To  supply  the  deficiency  of 
the  evidence  of  the  docket  entries  in  respect  to  the  name  of 
the  land,  they  have  introduced  the  record  of  the^.  fa.  under 
which  Clement  Dorsey  in  1808  purchased  a  tract  of  land  called 
"Hopton  Park"  which  was  sold  as  the  land  of  George  Boothe. 
Connected  with  this  fact,  they  prove  that  Jane  Boothe,  and  af- 
ter the  defendants  below,  lived  on  a  tract  of  land  called  "Hop- 
ton  Park"  proof  being  also  given  that  there  were  several 
tracts  of  land  of  that  name  in  Saint  Mary^s  county.  In  cases 
like  the  present,  the  collateral  evidence  should  prove  clearly 
the  very  facts,  which  the  record  itself  would  show.  JVbm's 
Peake,  60.  Now  the  record  of  the  judgment  of  1812  and  'IT, 
(if  not  burnt)  would  shew  whether  or  not  the  land  called  " Hop- 
ton  Park"  was  recovered  in  that  judgment;  but  surely  in  their 
absence,  the  record  of  the^.^a.  and  sale  in  1808,  cannot  be 
the  least  evidence  to  shew  what  land  was  recovered  in  1812, 
'17  and  1825.  It  is  but  ground  for  the  merest  conjecture,  and 
not  at  all  strengthened,  but  rather  weakened  by  the  other  facts 
in  the  case.  Could  the  court  on  such  evidence,  (if  it  were 
right  to  do  so  in  other  respects)  have  ordered  a  writ  of  poses- 
sion  on  the  fiat  of  1825,  for  the  land  called  "Hopton  Park*" 
We  think  they  could  not. 

T.  S.  ALEXANDER  for  appellees. 

In  this  case  a  scire  facias  was  issued  out  of  Saint  Mary^s 
county  court  to  revive  a  judgment  in  ejectment,  recovered  in 
1812  by  the  present  appellee,  against  George  Boothe,  since 
deceased.  This  judgment  was  revived  in  1817,  and  again  in 
1825,  against  Jane  Boothe,  as  terre  tenant  of  George. 

The  defendants  below  pleaded — 1.  No  such  record  of  a 
judgment  against  George,  &c.  2.  That  at  the  time  of  the  re- 
covery of  that  judgment,  nor  since,  the  said  George,  nor  any 
person  to  the  use  of  George  and  his  heirs,  was  not  seized  of 
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the  premises  recovered  in  his  demesne,  as  of  fee,  &c.,  &c. 
To  this  last  plea  the  plaintiff  demurred,  which  was  maintained. 

On  the  trial  of  the  issue  of  nul  tiel  record,  a  variety  of  doc- 
uments were  produced,  with  proof  of  the  destruction  of  the 
records,  all  of  which  will  be  found  in  a  bill  of  exceptions  in 
this  record.  Upon  all  this  evidence  the  defendants  below  ob- 
jected to  the  judgment  of  1825,  because  the  sci.  fa.  in  this 
case  did  not  pursue  the  judgment  of  1817,  and  because  the 
docket  entry  of  the  judgment  in  1825  does  not  show  a  recov- 
ery of  the  land  now  claimed,  viz:  Hopton  Park. 

The  judgment  was  in  favor  of  the  plaintiff  below,  who  will 
now  insist — 

1.  That  if  it  is  intended  by  the  objection,  that  the  present 
scire  facias  does  not  correctly  recite  the  judgment  of  1817,  the 
objection  is  unfounded.     If  it  is  intended  that  the  docket  en- 
try of  the  judgment  of  1825  does  not  correspond  with  that  of 
the  judgment  of  1817,  the  answer  will  be  that  the  docket  en- 
try of  the  judgment  of  1825  not  being  in  the  record,  we  have 
no  means  of  instituting  the  comparison. 

2.  That  it  is  impossible  to  discover  whether  the  docket  en- 
try of  the  judgment  of  1825  does  or  not  give  the  name  of  the 
land  recovered,  since  that  docket  entry  is  not  in  the  record. 
And  there  is  other  and  sufficient  evidence  to  be  found  on  the 
record,  that  the  recovery  in  fact  was  of  the  land  now  claimed. 

3.  Upon  the  demurrer,  that  no  objection  is  thereby  present- 
ed to  this  recovery.     It  was  not  necessary,  in  order  to  sustain 
the  original  ejectment,  to  show  that  George  Boothe  was  at  the 
time  of  the  recovery,  seized  in  his  demesne  as  of  fee.     For  if 
he  had  such  seisin,  and  as  an  incident,  the  right  to  immediate 
possession,  the  plaintiff  could  not  have  recovered  in  this  action. 

ARCHER,  J.,  delivered  the  opinion  of  this  court. 

This  was  an  action  to  revive  a  judgment  in  ejectment, 
against  the  terre  tenants  of  George  Boothe,  recovered,  as  is  al- 
leged by  Clement  Dorsey's  lessee,  against  George  Boothe,  in 
Saint  Mary's  county  court,  for  a  tract  of  land  called  Hopton 
Park.  The  defendant  pleaded  nul  tiel  record  of  the  judgment 
against  George  Boothe. 


252  CASES  IN  THE  COURT  OF  APPEALS 

Boothe  vs.  Dorsey. — 1840. 

The  correctness  of  the  judgment  of  the  court  below  on  the 
issue  joined,  is  not  brought  before  us  upon  this  appeal;  but  it 
is  a  question  of  the  admissibility  of  the  proof  in  evidence, 
from  the  docket  entries  of  March  term  1825,  that  a  scire  facias 
had  been  issued  upon  the  fiat,  entered  in  March  term  1817, 
by  the  present  plaintiff,  against  Jane  Boothe,  as  terre  tenant  of 
George  Boothe,  upon  which  a  fiat  was  entered. 

The  records  of  the  judgment  in  ejectment  against  George 
Boothe,  and  of  the  several  fiats  thereon,  were  destroyed  by 
fire,  and  the  plaintiff  to  sustain  the  issue  on  his  part,  had  offered 
evidence  to  shew  that  a  tract  of  land  belonging  to  George 
Boothe,  called  Hopton  Park,  had  been  condemned  on  an  at- 
tachment, and  that  upon  &fi.fa.  andvendi.  on  that  attachment, 
Clement  Dorsey  had  become  the  purchaser,  and  then  adduced 
docket  entries,  in  1817,  by  which  it  appears,  that  a  sci.fac. 
had  issued  on  a  judgment  in  ejectment,  obtained  by  Clement 
Dorsey  against  George  Boothe,  upon  which  aj^aihad  been  en- 
tered, and  afterwards  docket  entries  of  sundry  writs  of  posses- 
sion, which  appeared  to  hare  been  unexecuted,  and  then  offer- 
ed the  proof  which  gives  rise  to  the  present  question. 

It  is  true,  the  existence  and  loss  of  any  writing  must  be 
proven,  before  secondary  evidence  can  be  let  in  to  establish  its 
contents;  and  in  this  case,  we  apprehend  there  was  sufficient 
evidence  of  the  existence  of  a  judgment  against  George  Boothe, 
because  the  docket  entries  of  1817  disclosed  the  fact,  that  there 
had  been  a  judgment,  and  that  judgment  was  in  ejectment 
against  George  Boothe,  and  the  docket  entries  of  the  sci.  fac. 
in  1825,  tended  to  establish  the  same  fact,  the  existence  of  a 
judgment  against  George  Boothe  in  ejectment;  for  otherwise 
there  could  have  been  no  scire  facias  against  his  terre  tenants. 

That  the  docket  entries  do  not  show  for  what  land  the  judg- 
ment was  rendered  against  George  Boothe,  or  his  terre  tenants, 
cannot  be  an  objection  to  their  admissibility,  because  for  what 
land  the  suit  was  brought,  and  in  relation  to  which  the  judg- 
ment was  recovered,  may  be  established  by  other  evidence, 
than  the  docket  entries,  and  the  plaintiff,  to  prove  that  the 
judgment  was  for  Hopton  Park,  had  proved  its  seizure  and 
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sale  as  the  property  of  George  Boothe,  its  purchase  by  Clement 
Dorsey,  under  execution,  and  an  ejectment  brought  by  Dorsey 


against  Boothe. 


We  therefore  think  the  proof  from  the  docket  entries  of  1825 
was  admissible,  for  the  purpose  of  showing  the  recovery  of  a 
judgment  in  ejectment  against  George  Boothe  by  the  plaintiff. 

JUDGMENT  AFFIRMED. 


DAVID  CHANEY  AND  WIFE  vs.  WILLIAM  TIPTON,  et  al. 
December  1840. 

The  right  of  election  and  preference,  secured  to  the  respective  heirs,  by  the 
acts  to  regulate  descents,  are  intrinsically  valuable.  They  become  vested 
by  the  death  of  the  intestate,  and  may  be  passed  to  a  grantee. 

A  bill  filed  by  onevof  the  heirs,  for  a  sale  or  partition  in  a  mode  which  disre- 
gards  the  descent  laws,  and  places  all  the  heirs  in  the  same  condition  in 
respect  to  priority  of  choice,  is  inconsistent  with  this  right. 

In  a  bill,  for  the  sale,  or  partition  of  the  real  estate  of  an  intestate,  it  should 
be  stated,  either,  that  the  parties  are  incapable,  or  unable,  to  agree  amongst 
themselves  upon  a  division,  and  a  commission  should  be  asked  for  in  con, 
formity  with  the  descent  laws. 

Where  the  bill  and  proceedings  are  not  in  conformity  with  those  laws,  the 
Court  of  Appeals  may,  under  the  act  of  1832,  ch.  302,  remand  the  record 
to  the  equity  court  for  such  amendment  there,  as  may  be  necessary  for  that 
purpose. 

APPEAL  from  the  equity  side  of  JJllegany  County  Court. 

On  the  7th  April  1835,  David  Chaney  and  Susanna  his  wife, 
filed  their  bill  of  complaint,  against  William  Tipton  and  Mary 
his  wife,  Samuel  North  and  Elizabeth  his  wife,  and  Lloyd  Stal~ 
lings.  The  complainant  Susanna,  and  defendants  Mary,  Eliz- 
abeth, and  Lloyd,  were  alleged  to  be  the  heirs  at  law  of  Thomas 
Stallings,  who  died  seized  of  lands,  intestate,  and  that  he  left 
a  widow,  Nancy  Stallings.  The  bill  alleged  that  said  lands 
would  not  admit  of  partition  so  as  to  give  a  farm  to  each  child 
entitled,  but  might  be  sold  and  converted  into  money  for  the 
benefit  of  all.  Prayer  for  a  sale  and  distribution  of  proceeds 
among  those  entitled,  and  for  further  relief.  Samuel  North  and 
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wife  were  proceeded  against  as  non-residents,  by  publication. 
Tipton  and  wife  consented  to  a  sale  by  their  answer. 

Thomas  Stallings  also  answered  the  bill,  and  claimed  to 
have  purchased  the  interest  of  the  complainant  in  the  land  of 
his  father,  for  value,  on  the  26th  October  1830,  and  stated  the 
nature  of  his  contract,  which  he  insisted  he  had  performed  in 
part,  and  is  ready  fully  to  perform  on  Freceiving  a  title;  that 
he  (respondent,)  had  purchased  the  interest  of  all  the  rest  of 
the  heirs  in  the  estate  of  said  Thomas  Stallings,  deceased,  who 
covenanted  with  this  respondent,  to  relinquish  their  interest  in 
said  Thomas  Stallings'  personal  estate,  in  consideration  of  this 
respondents  assuming  and  paying  off  the  debts  of  the  said  in- 
testate, and  also,  to  relinquish  all  interest  to  the  residue  of 
said  intestate's  real  estate;  provided  they  were  allowed  to  have 
an  equivalent  to  their  proportion,  laid  off,  and  set  apart  to 
them,  out  of  what  was  called  the  Home  Place  of  the  said  intes- 
tate; that  said  equivalent  was  laid  off,  and  Tipton  and  wife  are 
now  in  possession  thereof;  that  Nort  h  and  wife  are  paid.  With 
the  answer,  were  exhibited  the  contracts  with  complainants 
and  Tipton  and  wife.  Stallings,  the  defendant,  then  filed  a 
further  answer  stating,  that  the  lands  and  premises  were  suscep- 
tible of  an  advantageous  division  among  those  entitled  to  the 
same;  that  Tipton  and  wife  have  already  had  their  proportion 
laid  off  to  them.  Prayer  that  the  court  will  not  pass  a  decree 
to  sell,  as  required  by  complainants,  &c. 

At  October  1836,  a  commission  to  take  testimony  was  issu- 
ed by  agreement  of  complainant  and  Stallings,  the  defendant, 
and  witnesses  were  examined.  After  the  return  of  the  commis- 
sion, and  argument  of  the  cause,  while  the  same  was  under  ad- 
visement, the  complainants  filed  the  deed  of  Tipton  and  wife 
to  them  of  their  interest,  and  the  defendant,  Stallings,  filed  the 
deed  of  North  and  wife  to  him,  of  their  respective  interests  in 
the  land  of  the  deceased  intestate,  which  the  court  by  order, 
on  petition,  received  as  evidence  in  the  cause. 

At  April  term  1839,  the  county  court,  (JOHN  BUCHANAN, 
C.  J.,  and  SHRIVER,  A.  J.,)  dismissed  the  bill  with  costs,  and 
the  complainant  appealed  to  this  court. 
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The  cause  was  argued  before  STEPHEN,  ARCHER,  and 
CHAMBERS,  J. 

By  H.  B.  PIGMAN  and  McMAHON  for  the  appellants,  and 
By  PRICE  for  the  appellee, 

CHAMBERS,  J.,  delivered  the  opinion  of  this  court. 

The  proceedings  in  this  case,  shew  that  it  is  a  controversy 
between  the  heirs  at  law  of  Thomas  Stallings,  who  died  intes- 
tate, in  relation  to  the  sale  or  division  of  his  real  estate.  The 
bill  is  filed  by  the  one  of  the  heirs  claiming  a  sale,  upon  the 
ground,  that  the  land  is  not  capable  of  division;  and  resisted 
for  the  reason,  amongst  others,  that  it  will  admit  of  division. 
We  think  that  such  cases  are  particularly  provided  for  by  the 
acts  of  Assembly,  regulating  descents,  and  that  the  proceed- 
ings should  have  conformed  to  those  acts. 

The  rights  of  election  and  preference  secured  to  certain  heirs 
by  the  statutes  referred  to,  must  be  regarded  as  intrinsically 
valuable.  They  become  vested  by  the  death  of  the  intestate, 
and  may  be  passed  to  a  grantee. 

This  we  hold  is  utterly  inconsistent  with  the  right  now 
claimed,  for  another  of  the  heirs  to  file  a  bill  for  sale  or  parti- 
tion, in  a  mode  which  disregards  the  provisions  of  the  descent 
laws,  and  places  all  the  heirs  in  the  same  condition,  in  respect 
to  priority  of  choice. 

The  whole  proceeding,  therefore,  has  been  erroneously  con- 
ducted, from  the  period  when  a  commission  should  have  issued, 
and  the  bill  itself  is  defective,  in  not  stating  on  its  face,  either 
that  the  parties  were  incapable  from  the  non-age,  or  other  le- 
gal disability  of  some  one,  or  more  of  the  heirs,  to  make  a 
division ;  or  being  capable  in  law,  were  unable  to  agree  amongst 
themselves  upon  a  division,  and  also  in  not  asking  that  a  com- 
mission should  issue. 

We  think  all  these  defects  may  be  cured  by  amendment, 
and  further  proceedings  in  the  county  court,  as  a  court  of  equi- 
ty, and  that  the  case  is  within  the  provisions  of  the  act  of 
1832,  ch.  302,  and  we  accordingly  remand  it. 

CAUSE  REMANDED  UNDER  ACT  OF  1832, 
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THE  NEPTUNE  INSURANCE  COMPANY  vs.  BENJAMIN  ROBIN- 
SON.— December,  1840. 

Upon  a  case  stated,  the  court  is  not  at  liberty  to  make  inferences  of  fact. 

There  are  many  cases,  in  which  negligence  will  be  visited  with  the  same  pen- 
alty, as  a  wilful  design  to  do  wrong ;  as  if  a  party,  with  knowledge  that 
his  agent  is  in  treaty  for  insurance,  gets  information  of  a  material  fact,  he 
is  bound  promptly  to  use  the  means  of  communicating  it,  and  his  omission 
to  do  so,  will  avoid  the  policy,  independently  of  any  proof  of  bad  motives 
for  the  delay. 

There  is  no  principle  however,  which  requires  the  assured,  to  use  all  accessi- 
ble means  of  acquiring  information  material  to  the  risk,  up  to  the  last  in- 
stant of  time ;  and  therefore  his  omission  to  call  at  the  post  office,  where  a 
letter  was  received  on  the  morning  of  the  day  the  insurance  was  effected, 
containing  material  information,  did  not  vitiate  the  policy. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant,  on  their  policies  of  insurance,  by  which 
they  undertook  to  assure  the  appellee;  lost  or  not  lost,  at  and 
from  Richmond,  Virginia,  to  Portland,  Maine,  and  at  and  from 
thence,  with  the  liberty  of  touching  and  trading  at  New  York,  to 
Baltimore,  three  thousand  dollars,  on  the  good  schooner  Wildee, 
of  Baltimore,  value  thereat,  whereof  was  master  for  that  voyage, 
or  whoever  should  be  master  in  the  said  vessel;  beginning  the 
adventure  upon  the  said  vessel  as  aforesaid,  and  to  continue 
during  the  voyage  aforesaid  on  the  vessel,  until  she  should  be 
arrived  and  moored  at  anchor  at  Baltimore,  twenty-four  hours 
in  safety,  &c.  Also  on  her  freight. 

The  plaintiff  declared  for  a  total  loss,  and  the  defendant 
pleaded  non-assumpsit,  on  which  issue  was  joined. 

The  case  was  submitted  to  the  county  court  on  the  following 
statement  of  facts : 

It  is  admitted,  that  Benjamin  Robinson,  the  owner  of  the 
schooner  Wildee,  of  Baltimore,  plaintiff  in  this  case,  on  the 
20th  April,  1837,  effected  with  the  defendant  an  insurance  by 
two  policies  herewith  exhibited,  marked  A  and  B,  and  hereby 
made  part  of  this  statement,  on  the  said  vessel,  to  amount  of 
three  thousand  dollars,  and  on  her  freight  three  hundred  and 
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fifty  dollars,  upon  a  voyage  from  Richmond  to  Portland,  and  at 
and  from  thence  to  Baltimore,  with  liberty  of  touching  and 
trading  at  New  York.  That  the  said  schooner,  staunch,  strong 
and  sea  worthy  in  all  respects,  left  Richmond  laden  with  a 
cargo  of  corn,  on  the  aforesaid  voyage,  on  the  sixteenth  day 
of  April  1837,  four  days  previous  to  the  date  of  said  poli- 
cies. That  on  the  seventeenth  day  of  April,  in  said  year,  the 
winds  and  current  drove  her  on  the  Western  Shore  of  James 
River,  and  on  Goods  Rocks,  whereby  by  the  perils  of  the  seas, 
she  was  totally  lost,  notwithstanding  all  due  efforts  of  the  cap- 
tain and  crew  to  save  her.  That  on  the  seventeenth  day  of 
April  1837,  the  day  of  said  vessel's  grounding  as  aforesaid 
on  said  Rocks,  the  captain  addressed  to  the  said  plaintiff  a 
letter,  which,  marked  C,  is  here  presented  as  part  of  this  state- 
ment, which  letter,  it  is  admitted,  was  delivered  at  the  post 
office  in  Richmond,  in  the  afternoon  of  said  17th  April,  and 
was  post  marked  accordingly,  of  that  date,  and  in  due  course 
of  mail  must  have  arrived  at  the  post  office  in  Baltimore  on 
the  20th  April,  in  the  morning,  between  three  and  four  o'clock, 
and  could  have  been  had  at  the  post  office,  if  applied  for,  on 
that  day,  at  the  hour  of  seven  o'clock  in  the  morning.  It  is 
also  admitted,  that  the  plaintiff,  at  the  time  of  making  said  in- 
surance, was,  and  for  several  years  before  had  been,  a  resident 
of  the  city  of  Baltimore ;  that  he  is  not  a  merchant,  and  has 
no  place  of  business  or  counting  room  other  than  his  private 
dwelling;  that  his  letters,  at  the  periods  aforesaid,  Were  not 
taken  to  him  by  a  letter  carrier,  but  were  called  for  by  him  at 
the  post  office  in  Baltimore,  or  sent  for  thence  by  him ;  that  on 
the  19th  April  1837,  he  called  at  the  said  office,  and  received 
then  the  letter  hereinafter  mentioned,  dated  14th  April  1837, 
and  that  he  did  not  afterwards  call  at  said  office  for  letters  until 
the  24th  April,  when  he  received  the  aforesaid  lettter  of  17th 
April;  that  on  receiving  the  said  letter  he  in  due  form  aban- 
doned said  vessel  to  the  defendant.  It  is  further  admitted , 
that  on  the  19th  April  aforesaid,  the  plaintiff  received  from  the 
captain  of  the  said  vessel  the  letter  dated  14th  April,  above 
deferred  to>  which  letter,  having  been  lost  or  mislaid,  it  is  ad- 
33  v  1L 
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aaittecl,  that  it  in  substance  stated,  that  the  captain  aforesaid 
had  obtained  a  freight  for  said  vessel  from  Richmond  to  Port- 
land^ and  that  he  expected  to  sail  with  her  on  the  16th  or  17th 
April.  That  on  this  letter  and  the  information  it  gave,  the  plain- 
tiff on  the  20th  April  1837,  applied  for  insurance  to  the  de- 
fendant, by  an  order,  which,  marked  D,  is  here  exhibited  as 
part  of  this  statement;  that  the  answer  of  the  defendant,  as 
noted  at  foot  of  said  order,  was  given  at  two  o'clock,  P.  M. 
of  said  20th  April,  and  that  between  the  hour  of  two  and  the 
hour  of  five,  P.  M.  of  that  day,  the  terms  of  the  defendant 
were  excepted  by  the  plaintiff,  by  his  writing  on  said  order, 
"Accepted.  Benjamin  Robinson,"  and  then  delivering  said 
order  at  the  office  of  the  defendant.  That  the  information  in 
said  letter  of  17th  April,  if  known  to  plaintiff,  would  have  been 
material  to  the  risk;  and  if  the  court  shall,  on  these  stated 
facts,  be  of  opinion  that  the  plaintiff  had  notice,  either  actual 
or  constructive,  of  the  loss  of  the  schooner  Wildee,  or  of  the 
contents  of  said  letter  of  17th  April,  prior  to  the  making  of 
said  insurance,  or  shall  be  of  opinion,  that  the  plaintiff  was 
guilty  of  such  laches  in  not  calling  regularly  for  his  letters  at 
the  post  office,  and  receiving  the  intelligence  of  the  loss  com- 
municated by  said  letter,  as  will  vitiate  said  insurance,  then 
and  in  either  case,  their  judgment  must  be  for  the  de- 
fendant,— otherwise,  for  the  plaintiff,  for  the  sum  of  twenty- 
eight  hundred  and  fifty-one  dollars  and  sixty-four  cents,  with 
interest  from  the  14th  August  1837,  and  costs  of  suit. 

The  policies  A  and  B,  were  in  the  usual  form  on  vessel  and 
freight. 

(C.)  "Dear  Sir, — I  left  the  port  of  Richmond  yesterday, 
with  a  load  of  corn,  bound  to  Portland,  and  about  2  o'clock 
run  on  Goods?  Rocks  near  the  bar.  The  vessel  does  not  ap- 
pear to  be  damaged,  although  the  cargo  no  doubt  is.  If  you 
have  any  instructions  to  give,  I  wish  you  to  write.  I  have 
noted  my  protest,  and  proceeded  according  to  law,  for  the 
benefit  of  all  concerned.  Yours,  in  a  hurry, 

April  16,  1837.  JOHN  HAYES." 

(Endorsed,)     "Mr.  Benj.  Robinson,  Baltimore,  Maryland." 
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"Jlpril  24.  I  certify  that  this  letter  was  delivered  to  B.  Ro- 
binson, on  the  morning  of  the  24th.  J.  H.  HANSON. 

(D.)  "Benjamin  Robinson  wants  insurance  against  all 
risks,  for  whom  it  may  concern,  for  $3000,  on  the  schooner 
Wildee  of  Baltimore,  valued  at  that  sum,  at  and  from  Richmond, 
Virginia,  to  Portland  in  Maine,  and  at  and  from  thence  with 
the  liberty  of  touching  and  trading  at  New  York,  to  the  port  of 
Baltimore;  also  on  the  freight  of  said  vessel  $350,  to  be  valued 
at  that  sum  out,  and  the  same  back.  Please  name  a  premium  for 
the  above,  and  what  return  if  the  risk  ends  at  the  time  of  her 
leaving  Portland.  The  Wildee  was  expected  to  leave  Rich- 
mond about  the  15th  or  16th  of  the  present  month. 
Baltimore,  April  20th,  1837. 

"2  per  cent,  to  return,  1  per  cent,  if  the  risk  end  at  Port- 
land, and  no  loss  happen;  or  |-  per  cent,  if  the  risk  end  with- 
out loss  at  New  York;  or  £  per  cent,  if  the  vessel  proceed  di- 
rect from  Portland  to  Baltimore." 

The  county  court  on  the  statement,  rendered  judgment  for 
the  plaintiff,  and  the  insurance  company  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  DORSET,  CHAM- 
BERS, and  SPENCE,  J. 

By  MAYER  for  the  appellant,  and 
By  McMAHON  for  the  appellee. 

CHAMBERS,  J.,  delivered  the  opinion  of  the  court. 

The  claim  of  the  appellee  upon  this  policy  of  insurance,  has 
•been  resisted  on  the  ground,  that  under  the  circumstances  of 
this  case,  he  is  to  be  charged  with  notice  of  the  loss  prior  to 
ihe  insurance,  or  at  least  with  such  neglect  as  will  vitiate  the 
policy.  That  the  contents  or  existence  of  the  letter  of  17th 
April,  were  known  to  him  in  fact,  is  not  alleged  in  the  state- 
ment of  facts,  nor  could  it  by  any  just  inference  be  deduced 
therefrom,  if  indeed,  the  court  could  make  inferences  of  fact, 
which  is  certainly  not  the  case.  The  statement  in  reference  to 
.this  matter  is,  that  the  appellee,  on  the  19th  of  April  applied  at 
the  post  office,  (where  his  letters  remained  till  he  called  for 
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them,)  and  received  the  letter  of  14th  of  April,  and  on  the 
following  day,  the  20th;  effected  the  insurance;  and  that  he 
did  not  call  again  at  the  post  office,  until  24th  April,  when  he 
received  the  letter  of  17th,  informing  him  of  the  loss.  It  be- 
ing then  conceded,  that  the  facts  stated  do  not  prove  actual 
knowledge  of  the  letter  of  17th  of  April,  and  consequently  of 
the  loss  of  the  schooner,  we  are  to  decide  whether  they  make 
a  case,  from  which  the  law  will  impute  the  consequences  of 
knowledge,  and  imply  concealment,  suppression  or  negligence, 
on  the  part  of  the  assured  to  vitiate  the  policy. 

The  principles  advanced  on  the  part  of  the  appellant,  on 
the  authorities  cited,  may  all  be  admitted,  and  yet  we  do  not 
think  they  will  furnish  an  affirmative  answer  to  this  question. 
That  the  assured  acted  with  entire  good  faith,  and  without  any 
design  to  impose  upon  himself  a  condition  of  ignornnce,  the 
facts  afford  sufficient  evidence  to  prove.  It  is  very  true,  that 
in  many  instances  negligence  will  be  visited  with  the  same 
penalty,  as  wilful  design  to  do  wrong.  Thus,  if  a  party  with 
knowledge,  that  his  agent  is  in  treaty  for  insurance,  obtains 
information  of  a  material  fact,  he  is  bound  promptly  to  use  the 
means  of  communicating  it.  The  impossibility  of  fixing  a 
definite  limit,  between  prompt  attention,  and  unreasonable  de- 
lay, and  the  difficulty  of  certainly  ascertaining  the  motives 
and  excuses,  for  all  intervening  grades  of  despatch,  in  per- 
forming an  admitted  duty,  make  such  a  rule  imperatively  ne- 
cessary. When  the  principles  of  fair  dealing,  as  well  as  the 
rules  of  law,  require  a  fact  to  be  communicated,  if  known,  and 
time  enough  had  elapsed  within  which  to  communicate  it,  and 
a  means  of  conveying  it  had  presented,  it  would  be  fatal  to  the 
rights  of  the  party  to  require  him  to  prove  bad  motives  for 
the  delay.  Justice  requires  the  same  standard  in  this  re- 
spect for  the  man  of  active  industry  as  for  the  habitually  in- 
dolent, and  wisely  says,  what  a  man  is  thus  obliged  to  do,  he 
must  do  promptly,  and  diligently,  or  bear  the  consequences  of 
his  neglect. 

But  we  do  not  think  the  case  before  us  is  one  where  the 
party  has  neglected  a  duty. 
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He  was  under  no  obligation  to  go  to  the  post  office,  nor  had 
he  as  far  as  the  facts  are  disclosed,  any  cause  to  expect  infor- 
mation. In  point  of  fact,  it  was  solely  in  consequence  of  the 
loss  of  the  schooner,  that  the  captain  did  write. 

The  principle  relied  on  by  the  appellant  is,  that  the  assured 
is  bound  to  use  all  accessible  means  of  information,  at  the 
very  last  instant  of  time,  to  ascertain  the  condition  of  the  pro< 
perty  insured. 

We  do  not  think  this  principle  recognised  by  any  adjudged 
case,  and  if  carried  out  to  its  ligitimate,  indeed,  necessary, 
results,  would  embarrass  the  whole  doctrine  of  insurance, 
with  complicated  and  endless  difficulties. 

We  approve  the  opinion  expressed  by  the  county  court  of 
Baltimore,  and  affirm  the  judgment. 

JUDGMENT  AFFIRMED. 


ISAAC  NESBIT  et  al,  terre  tenants  OF  JAMES  PRATHER,  vs, 
ALEXANDER  MANRO,  USE  OE  GEORGE  T.  WARFIELD. — * 
December  1840. 

The  county  court  may  allow  a  scire  facias  to  be  amended,  so  as  to  conform 
to  the  instructions  of  the  attorney,  by  whom  it  is  ordered  to  be  issued. 

A  scire  facias  is  in  the  nature  of  a  declaration,  and  should  contain  upon  its 
face,  such  a  statement  of  facts,  as  will  justify  the  form  in  which  the  pro- 
cess issues,  and  the  persons  who  are  made  parties  to  it. 

Where  the  writ  of  scire  facias  stated,  that  the  judgment  upon  which  it  issu- 
ed, was  rendered  against  two  defendants,  and  proceeded  upon  that  state- 
ment of  facts,  against  the  terre  tenants  of  one  only,  without  a  sugges- 
tion of  the  death  of  the  other,  the  parties  proceeded  against,  may  take  ad» 
vantage  of  the  defect  by  general  demurrer. 

APPEAL  from  Washington  County  Court. 

On  the  19th  March  1834,  Alexander  Manro,  sued  out  a 
stire  facias,  reciting  that  he  by  judgment  of  said  court  in  1822, 
recovered  against  a  certain  James  Prather,  as  well  the  sum  of 
&c.  as  &c. ;  that  execution  still  remained,  &c.,  commanding 
the  sheriff  of  said  county  to  make  known,  &c.,  "unto  the  terre 
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tenant  or  terre  tenants  of  all  the  lands  and  tenements  in  his 
bailiwick,  whereof  the  said  James  Prather,  on  the  29th  day  of 
November  1822,  or  ever  afterwards,  was  seized;  that  he,  she 
or  they,  be  and  appear,"  at  March  term  1834,  of  said  court,  &c. 
This  writ  was  returned,  made  known  unto  Isaac  Nesbic,  G. 
Keefer,  and  W.  H.  Grimes  and  wife,  terre  tenants  of  a  certain 
piece  or  parcel  of  ground,  lying  in  the  town  of  Clearspring, 
lot  No.  18,  which  was  of  the  lands  of  James  Prather,  on,  &c. 
These  parties  appeared,  and  after  flyer  of  the  scire  facias,  and 
return,  pleaded,  nultiel  record  of  the  judgment  against  James 
Prather ,  recited  in  the  writ  of  scire  facias. 

To  the  entry  of  which  said  plea  the  plaintiff  obiected,  and 
prayed  leave  to  amend  the  writ  of  scire  facias  aforesaid;  there- 
upon the  following  rule  was  granted  by  the  court: 

"The  above  cause  being  reached  in  regular  progress  over  the 
docket,  the  attornies  for  the  defendants,  offered  to  enter  the 
plea  of  nul  tiel  record,  which  was  objected  to  by  the  attornies 
for  the  plaintiff,  and  now  the  said  plaintiff,  by,  &c.,  his  attor- 
nies suggests  to  the  court  here,  that  on  the  19th  day  of  March 
1834,  Daniel  Weisel,  Esq.,  the  attorney  for  the  plaintiff,  called 
upon  Mr.  William  Smith,  who  is  the  principal  deputy  clerk  in 
the  office  of  the  clerk  of  Washington  county,  and  to  whom  ap- 
plications are  ordinarily  made,  for  the  issuing  of  all  writs  of 
scire  facias,  and  other  process  issuing  from  said  eourt,  and  laid 
before  him,  the  docket  of  November  term  1822,  and  placed 
the  same  open  before  the  said  William  Smith,  at  No.  112  trials; 
and  directedhim  to  issue  a  scire  facias  on  that  judgment,  against 
the  terre  tenants  of  James  Prather  generally,  and  further  sug- 
gests, that  the  scire  facias  in  this  case,  was  issued  upon  said 
judgment,  distinguished  as  No.  112  trials,  at  November  term 
1822;  but,  that  from  inadvertence,  misapprehension  of  the 
law,  or  from  some  mistake,  the  said  deputy  clerk,  in  issuing 
the  scire  facias,  omitted  to  introduce  into  the  said  scire  facias, 
the  name  of  Elie  Prather,  in  reciting  said  judgment,  distin- 
guished as  No.  112  trials,  at  November  term  1822,  but  recited 
the  same  as  a  judgment  obtained  against  James  Prather,  in- 
stead of  reciting  the  same  as  obtained  against  James  Prather 
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and  Elie  Prather."  And  the  said  plaintiff  by  his  counsel, 
having  produced  said  original  docket  before  the  court  here, 
and  also  the  said  scire  facias,  and  it  appearing  satisfactorily 
to  the  court  here,  that  the  said  original  judgment  was  rendered 
against  James  Prather  and  Elie  Prather,  and  that  the  same  is 
erroneously  recited  in  the  said  scire  facias,  as  rendered  against 
James  Prather  alone;  and  it  further  appearing  satisfactorily  to 
the  court  here,  by  the  affidavit  of  said  Daniel  Weisel,  that  he 
did  on  said  19th  day  of  March  1834,  place  said  original  judg- 
ment contained  in  said  docket  of  November  term  1822,  before 
said  William  Smith,  so  being  such  principal  deputy  clerk  in 
the  office  of  the  clerk  of  Washington  county  court,  and  direct- 
ed him  to  issue  a  scire  facias  on  that  judgment,  against  the 
terre  tenants  of  James  Prather  generally,  and  being  also  sat- 
isfied by  said  affidavit,  that  said  William  Smith,  is  such  prin- 
cipal deputy  clerk,  and  the  person  to  whom  applications  are 
usually  and  ordinarily  made,  for  writs  of  scire  facias,  and  other 
process  issuing  from  the  office  of  the  clerk  of  Washington 
county  court.  It  is  thereupon  on  motion  of  the  plaintiff,  by 
Daniel  Weisel  and  William  Schley  his  attornies  ruled,  that  the 
defendants  shew  cause  by  the  first  day  of  the  next  term,  at  the 
opening  of  the  court,  why  the  said  plaintiff  shall  not  be  per- 
mitted to  amend  the  scire  facias  aforesaid,  by  reciting  said  ori- 
ginal judgment,  according  to  the  faet,  so  as  to  make  the  same 
conform  to  said  record,  in  reciting  the  same  as  obtained  against 
James  Prather  and  Elie  Prather." 

At  November  term  1836,  the  defendants  showed  cause 
against  said  rule,  and  insisted,  that  the  sci.fac.  was  not  amend- 
able. 

1st.  Because  the  directions  given  by  the  attorney  for  the 
plaintiff  to  the  deputy  clerk,  as  set  forth  in  the  suggestion  on 
which  said  rule  was  founded,  were  to  issue  a  scire  facias  on- 
the  judgment  as  No  112  trials  at  November  term  1822,  against 
the  terre  tenants  of  James  Prather  generally,  without  naming, 
or  giving  any  directions  as  to  the  terre  tenants  of  Elie  Prather, 
were  erroneous  directions  by  said  attorney,  the  judgment  on 
which  the  said  scire  facias  was  issued,  being  a  joint  judgment, 
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and  the  direcrion  being  to  issue  a  several  scire  facias  on  said 
judgment,  and  the  error  was  that  of  the  party  by  his  attorney, 
and  was  not  the  mere  inadvertence,  misapprehension  of  the 
law,  nor  mere  mistake  of  the  deputy  clerk  named  in  the  said 
suggestion,  as  set  forth  in  the  said  suggestion. 

2nd.  Because  a  scire  facias  is  an  original  proceeding,  the 
bringing  of  a  new  suit  or  action,  and  there  is  no  titling,  nor 
any  writing  filed  with  the  clerk  at  the  suing  out  of  the  said 
scire  facias,  by  which  the  same  may  be  amended. 

3rd.  Because  the  said  scire  facias  if  amended,  as  suggested 
by  the  plaintiff,  would  show  error  in  this,  that  the  proper  scire 
facias  had  not  been  issued,  as  the  said  amended  scire  facias; 
would  recite  a  joint  judgment  againt  James  Prather  and  Elie 
Prather,  on  which  the  same  issued,  when  the  said  scire  facias 
does  not  require  the  same  to  be  made  known,  to  the  terre  tenants 
of  James  Prather  and  Elie  Prather,  but  to  the  terre  tenants  of 
James  Prather  alone,  which  said  error  is  an  error  at  law,  and 
not  amendable. 

4th.  Because  the  scire  facias  aforesaid,  did  not  require  it 
to  be,  and  it  was  not  made  known  to  the  defendants,  that  there 
was  a  joint  judgment  against  James  Prather  and  Elie  Prather. 

5th.  Because  the  attornies  for  the  said  defendants,  offered 
to  enter  the  plea  of  nul  tiel  record,  to  the  said  scire  facias,  be- 
fore  the  motion  was  made  for  the  said  rule,  by  the  plaintiff, 
by  his  attornies,  as  appears  by  the  suggestion  aforesaid,  and 
•which  said  plea  was  rejected  by  court. 

6th.  Because  the  said  judgment,  if  not  revived  by  means 
of  the  said  scire  facias,  against  the  said  defendant,  would  not 
be  good  and  pleadable,  nor  admitted  in  evidence,  against  these 
defendants,  the  said  judgment  being  of  more  than  twelve  years 
standing,  if  these  defendants  availed  themselves  of  a  certain 
act  of  Assembly  of  the  then  province,  now  State  of  Maryland, 
made  at  a  session  of  Assembly  held  at  the  city  of  Jlnnapolis1 
the  26th  day  of  April,  in  the  year  1715,  entitled,  an  act  for 
limitation  of  certain  actions  for  avoiding  suits  at  law. 

Upon  consideration  of  the  rule  aforesaid,  and  the  objections 
thereto,  the  county  court  authorised  the  plaintiff  to  amend  his- 
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scire  facias,  so  as  to  recite  a  judgment  against  J.  fy  E.  Pra- 
ther, and  a  command  to  serve  it  upon  the  terre  tenants  of  both 
defendants.  A  new  writ  was  inserted  at  length,  and  the  re- 
cord amended  as  prayed — tested  the  23rd  November  1836, 
and  marked,  issued  as  of  that  day,  which  dates  however  were 
corrected  by  consent  of  counsel  in  this  court,  to  correspond 
with  the  dates  of  original  writ. 

To  this  amended  writ,  the  defendants,  terre  tenants  of  James 
Prather,  demurred  generally,  and  the  plaintiff  joined  in  the  de- 
murrer. The  county  court  awarded  a  fiat  in  conformity  to  the 
return  to  the  original  writ,  and  the  terre  tenants  appealed  to 
this  court. 

The  cause  was  argued  before  ARCHER,  DORSEY,  and  CHAM- 
BERS, J. 

By  TIDBALL  for  the  appellants,  who  cited — 2  Selloifs  Prac. 
456,  457.  2  D.  #  E.  45,  2  Lord  Rayd.  1057.  2  Tidd.  1008. 
Hawkins  vs.  Bowie,  9  G.  fy  J.  428.  1  Salk.  52.  2  Tidd.  1158. 
2  Saund.  72,  page  p.  Act  of  1836,  219.  1  Chitty  Plea.  8, 
573. 

WEISEL  and  W.  SCHLEY  for  the  appellees  cited — 1785  ch. 
80,  sec.  4.  Sellouts  Prac.  188.  Hazeldine's  Jldrtfr.  vs.  Wal- 
ker^ Ex'r.  1  H.  4r  /•  487.  2  Boss  and  Puller,  275.  9  East. 
316.  Jlrnott  and  Cooper  vs.  Nichols,  1  Hair,  fy  John.  471. 
McElderry  vs.  Smith,  2  Harr.  fy  John.  76. 

CHAMBERS,  J.,  delivered  the  opinion  of  the  court. 

Whether  the  scire  facias  against  a  terre  tenant  be  an  original 
proceeding,  or  a  continuation  of  a  former  proceeding,  on  which 
point  there  is  some  obscurity  in  the  authorities,  we  think  the 
amendment  was  properly  allowed  under  the  circumstances  of 
this  case,  so  as  to  make  the  writ  conform  to  the  directions  of1 
the  attorney,  whose  instructions  are  satisfactorily  proved. 

We  are  of  opinion  however,  that  the  judgment  of  the  court 
below,  is  not  warranted  by  the  amended  scire  facias. 

The  scire  facias  is  in  the  nature  of  a  declaration,  and  it  should 
34  v.  11 


266  CASES  IN  THE  COURT  OF  APPEALS 

Prather  vs.  Manro.— 1840. 

eontain  upon  its  face,  such  a  statement  of  facts,  as  to  justify 
the  process  in  respect  to  the  form  in  which  it  issues,  and  the 
persons  \vho  are  made  parties  to  it. 

In  this  writ,,  there  is  not  only  a  want  of  facts  in  the  recital 
to  justify  the  form  in  which  the  process  issued,  but  the  facts 
recited  show,  that  other  parties  should  have  been  made.  It 
states,  that  a  judgment  had  been  recovered  by  the  plaintiff, 
against  two  defendants,  and  that  it  remained  unexecuted,  and 
on  the  authority  of  this  state  of  facts,  proceeds  against  the 
terre  tenants  of  one  of  those  defendants,  as  the  proper  persons, 
against  whom  alone,  to  enforce  the  execution  of  the  judgment. 

No  suggestion  is  made  of  the  death  of  the  original  defend- 
ants, or  either  of  them ;  and  they  must  be  presumed  therefore 
to  be  in  full  life,  and  if  alive,  were  necessary  parties. 

The  principle  upon  which  an  original  party  to  the  judgment 
if  living,  or  his  representative  after  his  death,  is  to  be  made  a 
party  to  a  scire  facias,  is  not  that  of  contribution,  as  amongst 
different  terre  tenants.  Neither  the  original  defendant  or  his 
heir,  could  claim  contribution  from  terre  tenants;  but  they  are 
regarded  as  the  persons  most  competent  to  know,  and  to  prove 
the  satisfaction  of  the  judgment.  We  think  the  appellants 
might  well  demur  to  this  scire  facias,  as  manifestly  insufficient 
on  its  face,  to  authorise  the  plaintiff  to  enforce  his  execution 
against  them  alone. 

It  is  altogether  unlike  the  case  of  z  terre  tenant,  who  is  charg- 
ed without  naming  other  terre  tenants,  who  ought  to  be  made 
co- defendants.  In  such  a  case,  the  proceedings  on  their  face, 
disclose  the  fact,  that  the  defendant  proceeded  against  is  lia- 
able;  but  they  do  not  show,  that  other  persons  are  also  liable, 
and  the  facts  and  circumstances  upon  which  the  obligation  to 
share  the  liability  is  supposed  to  depend,  must  necessarily  be 
brought  to  the  notice  of  the  court  by  plea;  and  this  plea,  must 
be  in  abatement,  because  it  is  not  to  discharge  the  defendant 
entirely,  but  only  to  lessen  the  amount  of  his  responsibility. 

No  additional  amendment  could  now  be  made  to  give  to 
the  writ  a  legal  form ;  and  in  no  event,  could  the  appellee  be 
enabled  to  recover  in  this  case,  if  it  were  returned  to  the  court 
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ef  Washington  county,  therefore  we  deem  it  unnecessary  to 
order  a  procedendo. 

JUDGMENT  REVERSED,  AND  JUDGMENT  FOR  APPEL- 
LANTS WITH  COSTS. 


L.  P.  W.  BALCH,  trustee,  vs.  JACOB  ZENTMEYER. 
December  1840. 

D.  devised  a  tract  of  land,  to  be  divided  into  three  parts,  one  part  he  devised 
to  S.  for  life,  the  other  two  parts,  to  be  rented  out  by  his  executors,  and  di- 
rected, that  when  his  grand-son  H.  came  of  age,  all  his  lands  should  be 
divided  equally  among  his  grand-children.  J.  the  husband  of  the  tenant 
for  life,  purchased  the  interest  of  one  of  the  grand-children,  and  while  thus 
possessed,  a  sale  was  made  by  the  sheriff  upon  fi.  fa.  against  J.,  under  the 
following  levy,  viz  :  "all  the  right,  title,  interest,  and  estate,  of  the  said  J. 
of,  in,  and  to,  all  that  tract  or  parcel  of  land  on  which  the  said  J.  lately 
resided,  and  heretofore  devised  to  S.  byD."  Held,  that  this  levy  and  sale 
transferred  the  interest,  which  J.  purchased  of  the  grand-son  as  well  as  that 
derived  by  marriage. 

The  land  described,  is  that  tract,  on  which  J.  lately  resided,  and  which  D. 
devised  to  S.;  all  the  title  of  J.  in  land  answering  that  description,  passed 
under  the  levy  and  sale. 

Where  a  decree  directs  a  sale  for  the  purpose  of  distribution  among  the  parties 
who  shall  appear  on  the  final  hearing  to  be  entitled,  a  purchaser  for  value 
of  the  estate  and  interest  of  one  of  the  parties,  may  by  petition  claim  his 
portion  of  the  proceeds. 

When  a  fund  is  in  court,  and  the  decree  under  which  it  is  brought  in,  has 
left  open  the  question  of  distribution,  a  claimant  by  petition,  not  a  party  to 
the  bill,  of  a  part  of  the  fund  in  opposition  to  another  claimant  originally 
a  party,  need  not  ask  for  a  subpoena  either  against  the  original  party  or  ano- 
ther claimant,  also  in  the  cause  by  petition — nor  pray  relief — nor  procure 
an  order  nisi  on  his  opponents. 

"The  object  of  the  service  of  the  copy  of  a  petition  and  an  order  nisi,  is  to  give 
notice  to  the  opposite  side,  that  he  may  appear  and  contest  the  claim,  and 
when  the  opposing  party  has  appeared  and  contested  the  right ;  it  is  too 
late  to  object  to  the  want  of  notice  by  petition  and  order. 

APPEAL  from  the  equity  side  of  Frederick  County  Court. 

On  the  2nd  January  1833,  John  Gantz  and  wife,  and  George 
devedence  filed  their  bill  for  a  decree  to  divide  a  portion  of  the 
real  estate,  of  which  Daniel  Gaver  died  seized,  among  his  de- 
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visees,  the  same  being  incapable  of  division.     With  the  bill 
were  filed  the  will,  (an  extract  of  which  will  be  found  in  the 
opinion  of  this  court)  under  which  the  parties  claimed,  and 
sundry  conveyances  from  the  devisees.     Answers  being  filed, 
and  the  parties  consenting,  on  the  31st  January  1833,  the  coun- 
ty court  (SHRIVER,  A.  J.,)  decreed  a  sale  of  a  tract  of  land, 
for  the  purpose  of  distribution  among  the  parties  who  shall 
appear  to  be  thereto  respectively  entitled,  at  the  final  hearing 
of  the  cause,  and  appointed  the  appellant  a  trustee  for  that  ob~ 
ject;   a  sale  was  made,  reported  and  ratified.     At  April  term 
1833,  Abraham  and  Samuel  Toms,  executors  of  Daniel  Toms, 
filed  their  petition,  to  be  paid  out  of  the  proceeds  of  this  land, 
as  judgment  creditors  of  George  Gaver,  one  of  the  devisees, 
and  which  petition  was  referred  to  the  auditor  to  be  examined 
and  reported  on.  At  same  term  a  similar  petition  was  filed  by 
Henry  Delanter,  also  claiming  to  be  a  creditor  of  George  Gaver, 
which  was  also  referred  to  the  auditor.     And  also  by  Michael 
Toms,  as  judgment  creditor  of  Daniel  and  George  Gaver,  two 
of  the  devisees  of  Daniel  Gaver  the  elder,  which  was  also  re- 
ferred to  the  auditor.     The  claims  of  Michael  Toms,  were  ex- 
cepted  to  by  Samuel  and  Abraham  Toms.     1st.  That  the  real 
estate  of  Daniel  Gaver ,  was  at  no  time  bound  by  the  judg- 
ments, no  lien  thereon  having  been  rendered  by  a  justice  of  the 
peace.     2nd.  Barred  by  limitations  more  than  twelve  years 
since  their  rendition.     These  judgments  were  rendered  21st 
March  1821,  and  filed  as  claims  in  April  1833.     The  said  S. 
and  Jl.   Toms,  also  filed  a  petition  and  claim  against  Daniel 
Gaver,  which  accrued  14th  March  1826. 

On  the  3rd  May  1833,  John  Richter,  filed  his  petition  and 
claim  against  the  proceeds  of  said  land,  and  for  a  lien  on  the 
part  assigned  by  said  John  Gaver,  (one  of  the  devisees  of 
Daniel  Gaver  the  elder,)  to  John  Hay,  Richter  being  the  cred- 
itor of  Hay,  on  the  following  note : 

"Four  months  after  date,  I  promise  to  pay  unto  John  Rich- 
ter, or  order,  the  sum  of  fifty-nine  dollars,  on  a  piece  of  land 
that  I  bought  of  John  Gaver.  Witness  my  hand  and  seal  this 
15th  April  1822.  JACOB  HAY.  (Seal.)" 
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And  which  note  the  petition  alleged,  that  both  John  Gaver 
and  Jacob  Hay,  agreed  with  Richter,  should  be  a  lien  on  said 
land,  and  that  Hay  had  assigned  the  land  to  Daniel  Palmer, 
one  of  the  defendants  to  the  bill,  with  express  notice  of  Rich- 
ter's  claim,  before  he  received  his  conveyance.  Subpoenas  were 
issued  against  Hay  and  Palmer;  and  John  Gaver,  was  pro- 
ceeded against  by  publication.  Jacob  Hay  answered,  admit- 
ting Richter's  claim.  Various  other  claims  of  creditors  of  the 
devisees  were  filed,  when  at  February  term  1838,  Jacob  Zent- 
meyer, filed  his  petition  claiming,  that  upon  a  judgment  against 
Jacob  Hay,  obtained  in  Frederick  county  court,  29th  Oct.  1822, 
he  sued  out  aji.fa.,  and  in  January  1823,  levied  it  upon  the  in* 
terest  and  estate,  which  John  Gaver  had  assigned  to  said  Jacob 
Hay,  on  the  18th  April  1822,  and  purchased  the  same;  that  the 
sheriff  of  Frederick  county  court,  returned  such  levy  and  sale, 
and  executed  a  deed  therefor,  which  was  lost  by  accident, 
and  on  the  20th  August  1832,  the  said  sheriff  executed  ano-* 
ther  deed  to  petitioner,  for  his  said  purchase,  which  was  duly 
recorded.  The  various  documents  referred  to,  were  filed  with 
said  petition;  and  so  far  as  they  are  material  to  this  cause,  will 
be  found  recited  in  the  opinion  of  this  court. 

John  Richter  and  Daniel  Palmer,  excepted  to  the  petition  of 
Jacob  Zentmeyer. 

1st.  That  his  judgment  was  barred  by  limitations. 
2nd.  Limitations  to  scire  facias. 

3rd.  Defect  of  description  in  the  land  levied  upon.  Jacob 
Hay  had  married  Susannah,  one  of  the  joint  devisees  with  John 
Gaver,  who  had  conveyed  to  him — -and  that  the  levy  only  re- 
lated to  the  interest  Hay  acquired  by  marriage.  See  the  levy 
on  the  opinion  of  this  court.  And  that  Zentmeyer  acquired 
in  interest  by  his  levy  and  purchase  at  sheriff's  sale,  in  the 
part  one-sixth  conveyed  by  John  Gaver  to  Jacob  Hay. 

Upon  the  reference  to  the  auditor  accounts  were  stated,  and 
on  the  15th  November  1838,  the  county  court  (J.  BUCHANAN, 
C.  J.,  A.  SHRIVER  andT.  BUCHANAN,  A.  J.,)  passed  the  fol- 
lowing order: 

The  auditor  having  stated  an  account  in  this  cause,  allow- 
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ing  to  Daniel  Palmer,  one-sixth  part  of  the  proceeds  of  the 
sale  of  the  land  mentioned  in  said  case,  it  is  ordered  by  the 
court  here,  sitting  as  a  court  of  equity,  that  the  allowance  to 
Daniel  Palmer  be  disallowed,  and  that  the  auditor  restate  said 
account,  and  allow  to  Jacob  Zentmeyer,  one-sixth  part  of  the 
whole  proceeds  of  the  sale  of  said  land,  called  the  Land  of 
Promise. 

The  auditor  having  stated  an  account  in  conformity  with  the 
court's  order,  this  was  also  excepted  to,  and  on  the  llth  March 
1839,  overruled  by  the  court.  From  these  orders  L.  P.  W. 
Balch,  trustee  for  the  sale  of  the  real  estate  of  Daniel  Gaver, 
prosecuted  the  present  appeal. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  CHAM- 
BERS, and  DORSEY,  J. 

By  BALCH  for  the  appellant,  who  contended — 

1st.  There  is  no  proof,  that  the  sale  was  for  the  benefit  of 
the  infant  children  of  H.  and  D.  Gaver. 

2nd.  There  is  no  evidence  as  to  the  minors,  that  the  land  de- 
vised to  them  by  Daniel  Gaver,  the  testator,  was  incapable 
of  partition,  and  until  such  proof  was  adduced,  no  sale  of  their 
share  could  be  decreed. 

3rd.  There  is  no  evidence  binding  the  infants  of  the  death 
either  of  the  testator's  widow,  or  of  Susannah  Beckenbaugh, 
before  the  happening  of  which  events,  no  sale  could  be  decreed. 

4th.  The  decretal  order  of  November  15th  1838,  was  er- 
roneous, because  the  petition  on  which  it  was  founded,  made 
no  person  a  defendant  thereto,  prayed  no  relief  against  any 
one,  nor  was  any  copy  thereof,  or  order  nisi  served  on  any 
person  whatever. 

5th.  That  the  appellee's  petition  was  not  the  appropriate 
remedy  to  control,  alter  or  vary  the  final  decree  of  April  llth 
1833,  by  which  Daniel  Palmer  had  been  adjudged  to  be  the 
owner  in  fee  of  the  land  claimed  by  appellee. 

6th.  That  all  the  depositions  taken  to  sustain  said  petition, 
were  taken  illegally,  because  there  was  no  issue  joined  between 
the  appellee  and  any  other  person. 

7th.  That  the  exceptions  to  the  testimony  of  Beall  and 
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Morgan,  and  to  the  petition  of  John  Haine,  should  have  been 
disposed  of  before  the  case  was  referred  to  the  auditor. 

8th.  That  the  court  decided  the  legal  title  of  the  appellee, 
to  the  sixth  share  of  the  Land  of  Promise,  was  preferable  to  the 
legal  title,  of  Palmer  to  the  same  land. 

9th.  That  the  exhibits  filed  in  support  of  appellee's  petition 
shew,  that  he  had  no  title  to  the  land  therein  specified. 

10th.  That  if  the  appellee  is  the  legal  owner  of  any  part  of 
the  land  claimed,  he  ought  to  have  been  a  party  to  the  original 
bill. 

llth.  The  court  did  not  make  a  final  adjudication  of  the 
whole  subject  matter  before  it. 

12th.  The  exceptions  filed  by  Palmer  and  others,  dated 
December  24th  1838,  and  January  7th  1839,  were  improperly 
overruled. 

WORTHINGTON  for  the  appellee,  submitted  the  following  ar- 
gument in  writing: 

The  first  exception  is  to  the  petition  of  Jacob  Zentmeyer,  the 
appellee,  on  the  ground  that  John  Richter  and  Daniel  Palmer, 
the  exeeptants,  were  not  made  parties  to  the  said  petition. 
John  Richter  was  not  a  defendant  to  the  original  bill,  but  he 
filed  his  petition  claiming  a  part  of  the  proceeds  of  sale,  in 
right  of  John  Gaver,  one  of  the  devisees.  His  petition  was 
filed  prior  to  that  of  the  appellee.  Palmer  was  one  of  the 
original  defendants.  Richter  and  Palmer  were,  then,  parties 
to  the  proceeding,  and  the  fund  was  in  court. 

Where  the  fund  and  the  parties  interested  are  all  in  court,  it 
is  not  necessary  to  pray  subprenas.  Duvall  vs.  Farmers'  Bank 
of  Maryland,  4  Gill  fy  John,  page  293  of  the  case;  Macubbin 
et  al.  vs.  Cromwell,  2  Harr.  if  Gill,  443.  In  the  cases  here  cited, 
there  was  no  subp03nas  prayed,  or  orders  nisi  passed.  But  if 
an  order  nisi,  or  subpoenas  were  necessary,  in  the  case  un- 
der consideration,  the  exeeptants  have  virtually  waived  such 
a  procedure,  by  their  voluntary  appearance  and  exceptions 
to  the  petition.  The  object  of  a  subpoena  is  to  biing  the  par- 
ties into  court,  so  that  they  may  answer,  plead  or  demur  to  the 
bill  or  petition.  An  order  nisi,  when  served,  is  notice  to  a 
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party  already  in  court,  that  unless  he  show  cause  to  the  con- 
trary, the  application  of  the  party  at  whose  instance  it  was 
granted,  will  be  entertained  and  disposed  of  as  the  nature  of 
the  case  may  require.  If  a  party,  then,  appear  without  sum- 
mons, or  show  cause  without  an  order  nisi,  the  necessity  of 
either  is  superseded. 

The  second  exception  is  Briarean  in  its  aspect.  The  first 
attempts  to  shut  out  the  testimony  taken  before  the  auditor, 
because  it  was  not  taken  under  a  proper  and  legal  commission. 
The  solicitor  of  the  exceptants  was  present  at  the  examination 
of  the  witnesses,  before  the  auditor,  and,  it  is  to  be  presumed, 
the  testimony  was  taken  by  consent.  If  a  commission  had 
been  necessary,  it  is  thus  waived  by  the  parties.  But  a  com- 
mission to  take  testimony  before  the  auditor  is  not  necessary. 
The  power  is  incident  to  his  office.  Alexander's  Chan.  Prac. 
page  7;  Eland's  Reports,  469. 

It  next  excepts  to  the  testimony  of  George  Gaver  and  Jacob 
Hay,  junior.  The  point  of  the  objection  is  not  stated,  other- 
wise than  that  it  was  improperly  overruled.  The  objection 
that  the  exhibits,  forming  a  part  of  Zentmeyer's  petition,  do 
not  sustain  the  averments  therein,  and  do  not  show  that  Zent- 
meyer is  entitled  to  a  sixth  part  of  the  proceeds  of  the  sale  of 
"  The  Land  of  Promise,"  but  to  a  different  tract,  is  petitio 
principii. 

The  objection,  that  the  judgment  was  of  more  than  twelve 
years  standing,  and  therefore,  not  admissible  in  evidence,  be- 
trays the  weakness  of  the  defence.  The  land  in  question  was 
sold  under  the  judgment,  and  hence,  its  exhibition. 

The  objection,  that  the^.  fa.  and  return  thereon,  is  not  a 
memorandum  or  note  in  writing,  of  the  sale  of  the  sixth  part 
of  "The  Land  of  Promise,"  because  it  makes  no  mention  of 
the  said  tract  of  land,  either  by  its  name  or  quantity,  is  equally 
untenable  with  the  one  immediately  preceding. 

The  return  of  the  sheriff  refers  to  the  schedule.  The  sche- 
dule speaks  of  all  the  estate  of  Jacob  Hay,  in  that  tract  or  parcel 
of  land  which  was  devised  to  Susanna  Hay,  his  wife,  by  Daniel 
Gaver,  by  his  last  will  and  testament,  dated  on  or  about  the 
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12th  day  of  April,  1798.  By  referring  to  the  will  of  Daniel 
Gaver,  it  will  be  seen  that  he  devised  to  Susannah  Beckeribaugh 
(who  afterwards  married  Hay)  all  that  part  of  "The  Land  of 
Promise"  which  laid  on  the  south  side  of  Middle  Creek,  for 
twelve  years,  and  after  that  period,  one-third  of  the  said  land 
during  her  life.  He  then  devises  all  the  residue  of  his  estate 
to  the  children  of  Susannah  Beckenbaugh,  as  tenants  in  common. 
After  the  death  of  Susannah  Beckenbaugh,  the  land  devised  to 
her  formed  a  part  of  the  residuum.  John  Gaver  was  one  of 
her  children,  and  as  such  was  entitled,  as  a  tenant  in  common, 
to  an  undivided  sixth  part  of  the  reversion.  John  Gaver  con- 
veyed his  undivided  part  of  the  land,  of  which  his  mother  was 
tenant  for  life,  to  Jacob  Hay,  as  may  be  seen  on  the  13th  page. 
He  conveys  all  his  right,  title  and  interest  to  "all  that  undivid- 
ed part  of  a  tract  of  land,  called  '  The  Land  of  Promise ,J 
which  was  devised  by  Daniel  Gaver  to  Susannah  now  the  wife 
of  Jacob  Hay,  as  a  life  estate,  of  which  the  said  John  Gaver 
is  entitled  to  an  undivided  interest;"  and  he  then  sets  out  by 
course  and  distance  the  part  so  devised  to  Susannah  Becken- 
baugh,  which  no  doubt  had  been  allotted  to  her  in  the  divi- 
sion directed  by  the  will  of  Daniel  Gaver.  The  identity  of  the 
land  sold  by  the  sheriff  is  thus  traced.  All  the  right,  title  and 
interest  of  Jacob  Hay,  in  the  land  devised  to  his  wife,  was  sold. 
His  title  was  to  one  undivided  sixth  part,  after  the  death  of  his 
wife,  and  an  interest  in  the  whole  during  the  joint  lives  of 
himself  and  wife.  Zentmeyer,  then,  by  the  sale  to  him,  be- 
came entitled  in  right  of  Hay,  to  an  undivided  sixth  part  of 
"  The  Land  of  Promise,"  as  held  by  his  wife  under  the  will  of 
Daniel  Gaver,  and  to  which  John  Gaver  would  have  been  en- 
titled after  the  death  of  Mrs.  Hay,  had  he  not  conveyed  to 
Jacob  Hay.  View,  then,  in  connexion,  the  return  of  the  sheriff, 
the  will  to  which  it  refers,  and  the  deed  from  Gaver  to  Hay, 
and  not  a  doubt  can  remain  upon  the  mind  as  to  the  identity 
of  the  land  sold  by  the  sheriff  to  Zentmeyer.  That  is  certain, 
which  may  be  rendered  certain.  There  is  nothing  more  com' 
mon  than  one  deed,  without  any  description,  referring  to  ano- 
ther, for  the  description.  The  schedule  refers  to  the  will  as 
35  v.ll 
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descriptive  of  the  land  sold,  not  as  evidence  of  Hay's  title. 
Hay's  title  is  derived  from  John  Gaver,  and  the  sheriff  never 
refers  to  the  paper  title  of  a  debtor  to  lands  sold  by  him.  It 
is  not  the  sheriff's  deed,  or  his  return  that  transfers  the  debtor's 
title  to  the  purchaser,  but  it  is  the  sale  which  affects  this  office. 
The  deed  or  return  is  only  evidence  of  the  sale.  Boreing^ 
Lessee  vs.  Lemon,  5  Harr.  fy  John.  223.  Barney  vs.  Patter- 
son, 6  Harr.  fy  John.  204,  205.  In  addition  to  the  return  of 
the  sheriff,  a  deed  was  executed  by  him  to  the  appellee,  shortly 
after  the  sale,  and  left  in  the  clerk's  office  to  be  recorded,  but 
it  was  lost  before  admitted  to  record,  and  in  consequence 
thereof,  the  sheriff  who  made  the  sale,  executed,  several  years 
afterwards,  another  deed  for  the  land,  as  will  appear  by  the 
deposition  of  the  sheriff,  and  his  second  deed.  It  is  not  ne- 
cessary that  the  return  should  be  endorsed  on  the  writ,  or  the 
deed  executed  at  the  time  of  sale.  If  made  afterwards,  they 
are  sufficient  memoranda  in-writing  under  the  statute  of  frauds. 
3  Gill  $  John.  359. 

The  deed  relates  back  to,  and,  in  judgment  of  law,  is  exe- 
cuted at  the  time  of  sale.  Jackson  vs.  Ramsay,  3  Cowcn,  75. 
But  there  was  no  necessity  for  the  deed ;  the  sheriff's  return 
is  equally  available. 

That  it  was  "The  Land  of  Promise"  which  was  sold,  suffi- 
ciently appears,  if  further  proof  is  necessary,  by  the  testimony 
of  Jacob  Hay,  jr.,  and  George  Gaver.  But  further  evidence  is 
not  necessary — the  schedule  and  deed  are  certain  to  any  rea- 
sonable intent,  and  particularly  so,  when  they  are  to  be  con- 
strued according  to  principles  of  equity,  A  lynx-eyed  criti- 
cism, exercised  on  instruments  of  this  character,  would  in- 
validate almost  every  title  acquired  under  them.  It  is  also 
objected,  that  a  release  from  the  appellee  to  the  purchaser  of 
the  land  ought  to  have  accompanied  his  petition.  If  he  re- 
ceive, under  his  petition,  his  proportion  of  the  proceeds,  is 
he  not  as  fully  estopped  from  any  further  claim  no  the  land, 
as  if  he  had  executed  a  formal  release?  It  is  a  case  similar  to 
that  of  a  widow,  who  accepts  a  portion  cf  the  proceeds  of  sale 
in  lieu  of  dower.  She  never  executes  a  release,  nor  do  any 
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of  the  parties  join  the  trustee,  to  perfect  the  title  to  the  land 
sold.  But  the  trustee  conveys  all  her  interest  as  well  as  that 
of  all  the  parties,  whether  original  or  who  may  become  such, 
in  the  progress  of  the  cause,  by  petition  or  otherwise.  So 
much  for  the  second  exception. 

The  third  exception  is  difficult  to  comprehend.  How  the 
rights  of  the  exceptants  are  taken  away,  incidentally  or  collat- 
erally, by  the  ex  parts  order  of  November  15th,  1838,  without 
the  same  being  put  in  issue,  or  coming  directly  before  the  court, 
is  no  where  explained  or  indicated.  This  exception  is  too 
vague  under  the  act  of  1825,  ch.  117. 

The  fourth  exception  proceeds  upon  the  dignity  of  the  claims 
of  the  exceptants.  How  claims  arising  upon  a  njte,  and  up- 
on a  deed,  subsequent  in  date  to  a  sale  of  the  land  and  the  re- 
turn of  the  sheriff,  are  more  dignified  than  the  claim  of  the 
appellee,  is  not  perceived; — the  distinction  is  too  subtle  for 
ordinary  optics.  Prior  to  the  exceptions  under  consideration, 
an  audit  had  been  made  on  the  5th  of  May  1836,  allowing 
$101.33  to  John  Richter  and  $351.28  to  Daniel  Palmer,  in 
right  of  John  Gaver,  and  before  there  was  any  action  of  the  court 
upon  it,  Zentmeyer,  at  February  term  1838,  filed  his  petition, 
claiming  the  share  of  John  Gaver.  This  was  in  effect  an  ex- 
ception to  the  audit.  At  the  same  term  John  Richter  and 
Daniel  Palmer  filed  exceptions  to  the  said  petition  of  the  ap- 
pellee. I  will  now  proceed  to  notice  those  exceptions,  which 
were  prior  to  those  I  have  heretofore  considered.  The  first 
exception  is  to  the  short  copy  of  the  judgment,  because  said 
judgment  was  more  than  twelve  years  standing,  at  the  filing  of 
the  petition,  and  because  it  does  not  appear  from  the.  said  ex- 
hibit to  have  been  revived  by  scire  facias,  nor  continued  by 
successive  renewals  of  fi.  fa.,  and  the  act  of  limitations  is, 
therefore,  pleaded.  The  judgment  is  exhibited,  only  as  a  link 
in  the  chain  of  title;  and  miserable  would  be  the  condition  of 
purchasers,  if  their  title  were  barred,  after  a  lapse  of  twelve 
years,  unless  they  kept  the  judgment  alive,  ad  infinitum,  by 
scire  facias  or  successive  renewals,  by  fi.  fa.  Their  title 
would  be  very  little  better  than  that  acquired  from  St.  Bernard 
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at  the  head  of  the  Crusaders,  who  granted  a  hundred  acres  in 
heaven,  to  those  who  gave  him  ten  upon  earth. 

The  second  exception  is  equally  novel.     It  objects  to  the 

Ji.  fa.  because  it  was  never  renewed,  and  because  three  years  had 

elapsed  since  it  was  returned,  and  therefore,  it  is  inoperative  and 

inadmissible  as  testimony,  and  void  for  uncertainty.     The  Ji. 

fa.  is  in  the  usual  form,  and  in  what  its  uncertainty  consists, 

must  be  a  discovery  of  recent  date;  and  must  have  required 

as  much  mental  effort  as  the  discovery  of  the  square  of  the  hy- 

pothenuse,  being  equal  to  the  square  of  the  other  two  sides  of 

a  triangle,  by  the  sage  Pythagoras. 

The  third  exception,  after  others  before  noticed  is,  that  no 
advertisement  of  the  sheriff  any  where  appears.  If  the  sale 
of  the  sheriff  is  impeachable,  on  the  omission  to  give  due  no- 
tice, that  fact  must  appear  affirmatively.  It  must  be  shown  by 
those  who  object  to  the  sale — for  the  sheriff  is  presumed  to 
have  performed  his  duties.  Hanson  vs.  Barnes,  3  Gill  fy  John. 
359.  It  is  further  objected  that  the  interest  in  the  land  sold 
to  the  appellee,  was  the  life  estate  of  Susannah  Hay,  and  there- 
fore, the  appellee  is  estopped  from  claiming  the  proceeds  of 
the  sixth  share.  This  objection  is  equally  untenable.  Susan- 
nah Beckenbaugh  was  the  wife  of  Jacob  Hay  at  the  time  of  the 
levy  and  sale,  and  the  schedule  and  sheriff's  deed  refer  to  her 
only,  to  identify  the  land.  All  Hay's  interest  in  the  land  is 
sold  in  whatever  manner  acquired.  His  interest  in  right  of 
his  wife  is  not  mentioned.  It  cannot,  then,  be  confined  to  that 
interest.  Suppose  the  sale  had  been  of  all  Hay's  right  and 
estate  in  the  tract  of  land  called  "The  Land  of  Promise,"  con- 
taining so  many  acres,  would  it  have  been  necessary  to  state 
in  what  manner  he  acquired  his  title?  It  is  never  done.  The 
deed  from  Gaver  to  Hay  explains  why  the  name  of  Hay's  wife 
is  introduced.  It  is  the  same  as  if  the  schedule  and  deed  had 
referred  to  all  Hay's  interest  in  the  land  devised  to  Susannah 
Beckenbaugh.  It  would  then  have  appeared  that  he  was  en- 
titled to  one  -sixth  part  of  the  land  devised  to  Susannah  Beck- 
enbaugh, after  her  death — and  this  is  the  evident  meaning  of 
the  schedule  and  the  sheriff's  deed.  All  Hay's  interest  was 
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sold,  and  it  is  seen  that  he  had  an  interest  under  the  deed  of 
John  Gaver  to  him ;  and  this  is  the  only  interest  the  appellee 
ever  claimed.  If  Hay  was  entitled  to  a  further  interest,  in 
right  of  his  wife,  at  the  time  of  sale,  it  was  a  matter  entirely 
foreign  to  the  present  inquiry. 

The  fourth  exception  proceeds  upon  the  ground  that  the  deed 
from  the  sheriff  to  the  appellee,  being  subsequent  in  date  to 
that  of  Hay  to  Palmer*  is  not  entitled  to  the  preference  claimed. 
But  the  levy  and  sale  were  prior  in  date  to  Palmer* s  deed,  and 
as  before  observed,  the  sale  transfers  the  title,  and  the  sheriff's 
deed  is  the  only  evidence  of  the  sale;  and  moreover,  Palmer 
knew  that  a  deed  had  been  executed  to  the  appellee,  but  was 
lost  before  he  took  the  deed  from  Hay,  as  may  be  seen  by  the 
testimony  of  Morgan.  All  the  exceptions  have  thus  been  an- 
swered. The  court  will  note,  that  the  exceptions  last  answer- 
ed, were  made  to  the  petition  of  the  appellee,  and  that  on  the 
argument  of  the  same,  the  court  passed  an  order  disallowing 
the  sum  audited  to  Palmer,  and  instructed  the  auditor  to  re- 
state the  account,  and  to  allow  to  the  appellee  one-sixth  part 
of  the  proceeds  of  the  sale  of  "The  Land  of  Promise,"  which 
was  accordingly  done. 

The  last  audit  was  dated  22nd  December  1838,  and  on  the 
24th  December  1838,  Richter  and  Palmer  filed  exceptions  to 
this  audit,  nearly  all  of  which  are  identical  with  those  which 
had  been  made  to  the  petition  of  the  appellee,  and  which  had 
been  decided  by  the  court,  in  its  order  or  decree  of  the  15th 
November  1838.  On  the  7th  of  January  1839,  additional  ex- 
ceptions were  filed  to  the  last  audit. 

The  first  additional  exception  denies  the  right  of  the  appel- 
lee to  file  his  petition  to  affect  in  any  way  the  decree  for  the 
sale  of  the  land,  which  had  become  final  and  absolute;  that 
the  court  was  not  competent  to  control  the  final  decree,  at  the 
date  of  the  appellee's  petition,  in  any  other  way  than  by  a  bill 
of  review,  and  the  exceptants  therefore,  except  to  the  said  pe- 
tition, &c.,  and  the  order  of  November  15th,  1838,  and  the 
audit  founded  thereon,  because  thereby  the  final  decree  in  said 
cause  was  in  fact  controlled  by  an  ex  parte  petition,  and  not  by 
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a  bill  of  review.  In  answer  to  the  first  additional  exception, 
I  refer  to  Millard  vs.  Baker,  1  Blanks  Chan.  Rep.  148,  and 
Latimer  vs.  Baker,  Ib.  51-2.  Further,  the  exceptants  ought 
to  be  tied  down  to  the  reasons  they  assign,  as  italicised  above. 

The  second  additional  exception  is,  that  because  Palmer  was 
in  full  life,  all  the  proceedings  so  far  as  Zentmeyer  is  concern- 
ed, from  the  petition  to  the  audit  aforesaid,  inclusive,  are  on 
the  record  itself  null  and  void.  It  is  not  necessary,  I  presume, 
to  answer  these  additional  exceptions.  But  will  exceptions  be 
allowed  to  the  audit  of  22nd  December  1838,  when  the  same 
had  been  made  in  pursuance  of  instructions  by  the  court,  after 
the  argument  on  the  proofs  and  merits  by  the  solicitors  of  the 
parties  concerned?  To  show  the  impropriety  of  this  course  of 
proceeding,  I  refer  the  court  to  Alexanders  Chan.  Prac.  127, 
128.  Dorsey  vs.  Hammond,  1  Bland's  Chan.  Rep.  463.  Du- 
vall  vs.  Farmers'  Bank,  4  Gill  fy  John.  282. 

As  to  exceptions  being  too  general,  see  Scrivener's  adm'rs. 
vs.  Scrivener's  ex'rs.  1  Harr.  fy  John.  743. 

ARCHER,  J.,  delivered  the  opinion  of  this  court. 

Various  objections  have  been  taken  to  the  order  of  the  court 
below,  in  favour  of  the  appellee,  some  of  which  have  reference 
to  his  right,  in  any  form  of  proceedings  to  the  fund;  and  some 
having  reference  to  the  form  which  he  has  chosen  to  adopt. 

We  propose,  first,  to  inquire  into  the  right  of  Zentmeyer  to 
the  fund  in  controversy. 

A  bill  was  filed  by  one  of  the  devisees  of  Daniel  Gaver,  to 
obtain  a  sale  of  a  portion  of  his  real  estate.  The  court  of 
Frederick  county  decreed  the  sale,  and  the  proceeds  of  sale, 
as  reported  by  the  trustee,  remained  in  his  hands,  subject  to 
the  order  of  the  court.  John  Gaver  was  entitled,  by  the  devise 
of  Daniel  Gaver,  to  one-sixth  of  the  land  sold ;  and  Daniel 
Palmer,  who  is  one  of  the  defendants  in  the  cause,  claims  the 
proceeds  arising  from  the  sale  of  the  one-sixth  of  the  land  de- 
vised to  John  Gaver;  his  pretensions  are  placed  upon  a  con- 
veyance from  John  Gaver  to  Jacob  Hay,  Sr.,  and  from  Jacob 
Hay  to  him. 
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John  Richter  filed  his  petition  after  the  sale,  claiming  a  por- 
tion of  the  proceeds  of  John  Gaver's  part,  upon  the  ground  of 
an  alleged  lien  he  had  obtained  on  John  Governs  part  of  the 
land,  in  virtue  of  an  alleged  agreement,  entered  into  between 
John  Gaver,  Jacob  Hay  and  himself,  at  the  time  of  the  convey- 
ance from  John  Gaver  to  Jacob  Hay. 

The  claims  of  Daniel  Palmer  and  John  Richter,  remained 
undecided  by  the  court,  when  at  February  term  1838,  Jacob 
Zentmeyer  filed  his  petition,  claiming  the  entire  fund,  upon  the 
ground  that  he  became  the  purchaser  of  the  land  devised  by 
Daniel  Gaver  to  John  Gaver,  under  zfi.fa.  issued  by  him,  on 
a  judgment  obtained  against  Jacob  Hay,  Sr.,  subsequent  to 
the  deed  from  John  Gaver  to  him.  The  decision  of  the  court 
below  was  in  favour  of  Zentmeyer,  to  the  whole  of  the  fund 
which  proceeded  from  the  sale  of  the  of  the  land  devised  to 
John  Gaver. 

It  appears  from  the  evidence  in  the  cause,  that  on  the  22nd 
of  April  1822,  John  Gaver  by  his  deed  duly  executed,  acknow- 
ledged and  recorded,  conveyed  to  Jacob  Hay  all  that  part  or 
parcel  of  land,  which  was  the  right  of  John  Gaver,  in  and  to 
all  that  undivided  part  of  a  tract  of  land  called  The  Land  of 
Promise,  which  was  devised  by  Daniel  Gaver  to  Susannah, 
(then  the  wife  of  Jacob  Hay]  as  a  life  estate,  and  to  which 
John  Gaver  was  entitled  to  an  undivided  interest,  and  the  deed 
proceeds  to  set  out  the  metes  and  bounds  of  the  land,  an  un- 
divided sixth  of  which  was  thereby  conveyed. 

On  the  29th  October  1822,  Jacob  Zentmeyer  recovered  a  judg- 
ment in  Frederick  county,  against  Jacob  Hay,  and  issued  zfi.fa. 
thereon,  returnable  to  the  following  March  term  of  that  court. 
The  sheriff  under  tine  Ji.  fa.,  levied  on  the  following  property, 
to  wit,  "all  the  right,  title,  interest  and  estate  of  said  Jacob 
"Hay,  of,  in,  and  to,  all  that  tract  or  parcel  of  land,  on  which 
"the  said  Jacob  Hay  lately  resided,  and  heretofore  devised  to 
"Susannah  Hay,  wife  of  the  said  Jacob  Hay,  by  Daniel  Gaver , 
"deceased,  by  last  will  and  testament,  dated  on  or  about  the 
"12th  day  of  April  1798,  with  the  buildings,  &e."— and  to 
the  March  term,  1823,  the  sheriff  returned,  made,  to  amount 
of  $39.65,  and  nulla  bona  for  residue. 
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On  the  20th  of  August  1832,  the  sheriff  who  had  made  the 
sale,  executed  a  deed  to  Zentmeyer  (reciting  the  fi.  fa.,  levy 
and  sale  to  Zentmeyer,)  conveying  to  him  as  the  purchaser  the 
land  thus  levied  upon  and  sold,  which  deed  is  in  the  usual 
form. 

It  is  undoubtedly  true,  that  Zentmeyer  must  show  himself 
entitled  to  the  land,  before  he  can  establish  his  claim  to  its 
proceeds;  and  it  is  objected,  that  he  has  shown  no  title.  This 
objection  is  rested  on  three  grounds. 

1.  That  the  schedule  of  the  sheriff  is  void  upon  its  face  for 
uncertainty. 

2.  That  the  levy  if  correct,  was  not  on  Jacob  Gaver's  inter- 
est, but  on  the  interest  of  Susannah,  the  wife  of  Jacob  Hay, 
acquired  by  him  by  his  marriage,  and  that  consequently  there 
was  no  sale  of  John  Gaver's  interest. 

3.  That  Palmer  was  entitled  to  priority,  being  a  subsequent 
purchaser  without  notice. 

1.  There  is  no  uncertainty  in  the  description  itself,  and  the 
schedule,  and  deed,  would  not  be  void  for  uncertainty  in  con- 
sequence of  any  thing  apparent  on  their  face. 

If  there  be  land  on  which  Jacob  Hay  resided,  and  which 
was  devised  to  Susannah  Hay  by  Daniel  Gaver,  and  to  which 
John  Gaver  had  an  entire  or  undivided  interest,  and  which  was 
by  John  Gaver  conveyed  to  Jacob  Hay,  undoubtedly  the  title 
of  Jacob  Hay  would  pass  under  such  a  sale  to  Zentmeyer. 
All  the  title  of  Hay  in  the  land  answering  the  description  would 
pass,  whether  his  title  was  derived  by  deed  from  John  Gaver, 
or  in  part  in  virtue  of  his  marriage  with  Susannah.  The  de- 
scription is  definite,  and  clearly  capable  of  ascertainment. 

2.  The  above  remarks  might  furnish  a  sufficient  answer  to 
the  second  objection  to  Zentmeyer' s  title;  but  we  will  advert 
to  this  objection  more  particularly.     The  will  of  Daniel  Gaver 
proved  in  1798,  having  reference  to  this  question,  is  in  the  fol- 
lowing words: 

"Item — I  give  and  devise  unto  Susannah  Beckenbaugh,  who 
lives  writh  my  son  John,  and  who  had  by  him  seven  children, 
hereinafter  named,  all  that  part  of  my  tract  of  land  called  The 
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Land  of  Promise,  which  lays  on  the  south  east  side  of  Middle 
Creek,  which  part  I  suppose,  contains  400  acres;  this  said 
part  I  devise  to  her  for  the  term  of  twelve  years  from  this  time, 
as  she  now  possesses  it;  at  the  expiration  of  that  time,  I  di- 
rect the  said  400  acres  to  be  divided  into  three  parts,  one  of 
the  said  parts  I  devise  to  the  said  Susannah  Beckenbaugh  dur- 
ing her  life.  The  other  two  parts,  1  direct  my  executors  to 
rent  out  on  the  best  terms  by  my  exeuctors,  and  the  rents  aris- 
ing from  the  lands,  to  be  put  out  on  interest  immediately  they 
can  be  received.  These  devises  to  the  said  Susannah  Becken- 
baugh, I  make  to  her,  to  enable  her  to  raise,  maintain  and  ed- 
ucate the  seven  children  my  son  John  had  by  her."  Then  after 
devising  sundry  lands  to  his  wife,  he  directs  that  when  his  grand 
son  Henry  comes  of  age,  all  his  lands  shall  be  equally  divided 
among  his  seven  grand-children." 

The  sale  to  Zentmeyer,  was  of  all  the  right  of  Hay  to  the  lands 
devised  to  Susannah  by  Daniel  Gaver.  The  land  devised  to 
her,  was  first  the  whole  Land  of  Promise  for  twelve  years;  and 
after  the  expiration  of  the  twelve  years,  the  one-third  thereof, 
to  her  for  life;  and  after  her  death,  the  one-third  thus  devised 
to  her,  passed  under  the  will  in  undivided  rights  to  his  grand- 
children, of  whom  John  Gaver  was  one.  The  twelve  years 
above  referred  to,  had  expired  in  1810,  and  at  the  date  of  the 
levy  and  sale,  Susannah  Hay  was  in  possession  cf  her  life  es- 
tate under  the  devise,  and  Jacob  Hay  had  a  right  to  one- sixth 
of  the  reversion,  after  the  death  of  his  wife,  in  virtue  of  the 
deed  of  John  Gaver  to  him,  dated  18th  of  April  1822.  There 
would  seem,  from  the  statement  of  the  case,  to  be  no  difficulty 
in  ascertaining  what  passed  under  the  sale.  The  right  of  Ja- 
cob Hay  to  the  land  devised  to  his  wife  Susannah,  passed,  what- 
ever was  the  nature  or  character  of  that  right.  If  he  posses- 
sed, in  virtue  of  his  marriage  any  right,  that  passed ;  and  if  he 
acquired  right  under  the  deed  from  John  Gaver,  as  he  did,  they 
likewise  passed.  For  the  reference  in  the  schedule  to  the  lands 
devised  to  Susannah  is  not  intended  to  indicate  the  estate  which 
was  seized,  (that  is,  that  it  was  her  life  estate  which  was  seiz- 
ed,) but  was  intended  as  a  description  of  the  land  taken, 
36  v.ll 
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it  will  therefore  pass  any  interest,  which  he  had  either  in  the 
life  estate  or  in  the  reversion. 

For  the  third  objection,  there  is  as  little  pretence.  Palmer 
could  not  be  considered  as  a  purchaser  without  notice.  The 
return  of  the  sheriff,  connected  with  the  levy,  made  long  before 
his  deed  from  Hay,  indicated  that  there  had  been  a  sale  of  the 
land  by  the  sheriff  to  some  one.  That  this  was  known  to 
Palmer,  and  that  he  further  knew  that  Zentmeyer  was  the  pur- 
chaser, is  abundantly  apparent  from  his  inquiry  made  of  the 
sheriff,  whether  he  had  ever  executed  a  deed  to  Zentmeyer,  not 
aware  that  the  sale  passed  the  title,  when  properly  evidenced, 
and  not  the  sheriff's  deed,  he  rejoiced  at  the  omission  of  the 
sheriff  to  make  the  deed,  and  supposed,  as  we  may  infer,  from 
his  subsequently  taking  a  deed  from  the  sheriff,  that  he  could 
overrule  the  claim  of  Zentmeyer. 

The  claim  of  Richter  to  a  portion  of  this  fund,  is  unsupport- 
ed by  any  evidence  as  against  Zentmeyer. 

There  are  various  objections  urged  to  the  form  of  the  pro- 
ceedings adopted  by  the  appellee  to  obtain  his  claim.  We 
have  given  to  them  all,  a  very  careful  examination;  and  will 
proceed  to  state  the  conclusions  to  which  we  have  arrived. 

It  is  supposed,  that  instead  of  a  petition,  the  appellee  should 
have  filed  a  bill  of  review.  This  objection  is  founded  upon 
the  idea,  that  a  decree  of  the  court  had  passed,  recognizing 
Palmer's  right  to  the  lands.  But  we  do  not  perceive  that  the 
decree  has  any  such  result.  It  directs  a  sale  for  the  purpose 
of  distribution  among  the  parties  who  shall  appear  on  the  final 
hearing  to  be  entitled;  but  determines  nothing  in  favour  of 
Palmer,  and  leaves  open  the  question  whether  the  conveyances 
to  Palmer,  passed  to  him  such  a  title  in  the  lands,  as  would 
entitle  him  to  a  distributive  share.  . 

Again  it  is  said,  that  the  decretal  order  of  15th  of  Novem- 
ber 1838,  was  erroneous,  because  the  petition  on  which  it  was 
founded,  made  no  person  defendant;  prayed  no  relief  against 
any  one,  nor  was  any  copy  thereof  or  order  nisi  served  on  any 
one,  prior  to  the  order  above  referred  to.  As  the  fund  was  irt 
court,  and  as  some  of  the  persons  claiming  the  fund  were  par- 
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ties  to  the  suit  originally,  and  as  the  other  claimants  were  in 
court,  it  was  unnecessary  to  pray  a  subpffina.  The  object  of 
the  service  of  a  copy  and  order  nisi,  is  to  give  notice  to  the 
opposite  side,  that  he  may  appear  and  contest  the  claim.  It 
appears  in  this  case  that  those  opposed  to  the  claim  of  Zent- 
meyer,  did  immediately  after  his  petition,  appear  and  contest 
the  same,  so  that  no  surprise  has  been  occasioned,  or  injury 
effected,  by  the  failure  to  give  notice,  &c.  And  we  therefore 
think  they  cannot  object  to  the  proceedings. 

As  the  petitioner  prayed  that  the  fund  should  be  paid  to  him, 
which  was  then  in  court  for  distribution,  to  the  person  or  per- 
sons entitled  thereto,  it  was  equally  unnecessary  to  have  pray- 
ed relief  against  any  one.  He  sought  the  fund,  and  not  a 
decree  for  relief  against  any  one  of  the  parties. 

We  have  noticed  the  prominent  objections  and  exceptions 
which  have  been  taken  to  the  orders  appealed  from.  There  are 
others  of  minor  importance,  and  as  this  opinion  has  already  been 
extended  further  perhaps  than  was  necessary,  we  shall  content 
ourselves  by  saying,  that  after  having  given  them  all  an  atten- 
tive consideration,  we  cannot  perceive  that  any  of  them  can 
be  sustained.  The  orders  appealed  from  are  affirmed  with 
costs.  In  making  this  affirmance  however,  we  desire  to  be 
considered  as  expressing  no  opinion  on  the  right  of  the  trus- 
tee in  his  own  name  to  prosecute  this  appeal  in  behalf  of  par- 
ties present  in  court,  and  litigating  their  claim  by  their  solici- 
tor. DECREE  AFFIRMED. 


J.  &  B.  HARBAUGH  vs.  SAMUEL  MOORE,  et  al. — Dec.  1840. 

A  right  or  entry  in  the  plaintiff,  is  essential  to  a  recovery  in  an  action  of 
ejectment,  and  if  that  right  is  barred  by  the  statute  of  limitations,  there 
can  be  no  recovery. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  ejectment)  brought  on  the  2nd  August 
1836,  by  the  appellant  against  the  appellee,  for  a  part  of  Gist's 
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Inspection,  by  metes  and  bounds.     The  defendants  in  posses-! 
sion,  appeared,  and  pleaded  the  general  issue. 

At  the  trial  of  this  cause  the  plaintiff  to  support  the  issue 
on  his  part,  gave  in  evidence  the  lease  from  Christopher  Hughes 
to  Leonard  Harbaugh,  dated  27th  January  1783,  for  the  land 
declared  for,  to  hold  for  the  term  of  ninety-nine  years — rent 
£206,  payable  half  yearly — right  to  re-enter  for  non-payment 
of  rent  reserved,  and  lessee  bound  to  renew  on  payment  of  a 
year's  rent,  at  the  termination  of  present  lease;  that  Leonard 
Harbaugh,  by  virtue  of  the  said  lease,  entered  upon  the  land 
demised,  improved  it,  and  enjoyed  it  for  several  years;  that  on 
the  llth  of  December  1789,  Hughes,  alleging,  as  was  the  fact, 
that  there  was  rent  in  arrear,  entered  as  landlord  upon  the 
property,  and  took  possession  thereof,  and  that  he  and  those 
claiming  under  him,  including  the  defendants,  have  been  in 
possession  of  the  same  by  actual  enclosure,  claiming  the  whole 
under  Hughes,  and  exercising  exclusive  acts  of  ownership  over 
the  whole,  adversarily  from  1789  to  the  present  day. 

The  plaintiff  also  exhibited  letters  of  administration  on  the 
personal  estate  of  the  said  Leonard  Harbaugh,  granted  by  the 
orphan's  court  of  Baltimore  county,  to  the  lessor  of  the  plain- 
tiff, that  Harbaugh  died  about  the  year  1819.  If  upon  the 
foregoing  statement  the  court  should  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  then  judgment  to  be  entered  for 
the  plaintiff,  if  not,  for  the  defendant. 

The  county  court  rendered  judgment  for  the  defendants,  and 
the  plaintiffs  brought  this  appeal. 

The  cause  was  submitted  to  the  court,  STEPHEN,  DORSET, 
CHAMBERS  and  SPENCE,  J. 

By  R.  JOHNSON  for  the  appellants,  and 
McMAHON  and  RICHARDSON  for  the  appellees. 

STEPHEN,  J.,  delivered  the  opinion  of  this  court. 

This  case  comes  up  upon  an  appeal  from  Baltimore  county 
court,  on  a  case  stated.  It  appears  by  the  facts  agreed  upon 
between  the  parties,  that  Christopher  Hughes  on  the  27th  Jan- 
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uary  1783,  leased  the  land  for  which  the  ejectment  was  brought 
to  a  certain  Leonard  Harbaugh,  for  the  term  of  ninety-nine 
years,  renewable  forever,  at  the  yearly  rent  of  ,£206  current 
money,  payable  by  moieties,  on  the  25th  of  March  and  the 
29th  of  September,  in  each  and  every  year,  with  a  clause  in 
the  said  lease,  stipulating  for  a  right  of  re-entry,  by  the  said 
Hughes,  in  case  the  said  rent  should  be  in  arrear  and  unpaid, 
for  the  space  of  sixty  days  next  after  the  times  limited  for  the 
payment  thereof,  the  same  being  first  lawfully  demanded.  That 
Harbaugh,  the  lessee,  entered  upon  the  demised  premises  un- 
der the  said  lease,  and  continued  in  possession  for  several 
years,  when  the  rent  being  in  arrear,  Hughes,  the  landlord,  on 
the  llfh  December  1789,  entered  as  landlord  upon  the  prop- 
erty, and  took  possession  thereof;  of  which  property,  he,  and 
those  claiming  under  him,  including  the  defendants,  have  been 
in  adversary  possession,  exercising  exclusive  acts  of  owner- 
ship over  the  whole,  from  the  year  1789  to  the  time  of  the 
ease  stated.  The  lessors  of  the  plaintiff,  brought  this  action 
of  ejectment  as  the  administrators  of  Harbaugh;  and  the  ques- 
tion is,  whether  upon  the  above  facts  they  were  entitled  to  re- 
cover? The  judgment  of  the  county  court  was  for  the  defend"- 
ants,  from  which  judgment  the  plaintiffs  have  appealed  to  this 
court. 

We  cannot  entertain  a  doubt,  as  to  (he  propriety  of  affirm- 
ing that  judgment.,  A  right  of  entry  in  the  plaintiff,  is  essen- 
tial to  a  recovery  in  the  action  of  ejectment,  and  that  right 
was  clearly  extinguished  and  taken  away,  by  the  length  and 
character  of  the  defendants  possession,  as  admitted  in  this  case. 
The  lessor  of  the  plaintiff  must  shew,  that  he  had  a  right  of 
entry  at  the  time  of  the  demise;  for  if  his  entry  is  barred  by 
the  statute  of  limitations,  he  cannot  recover  in  an  action  of 
ejectment.  Roscoe  onEv.  324.  We  are  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed. 

JUDGMENT  AFFIRMED. 
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JAMES  A.  and  GEORGE  E.  SANGSTON,  vs.  MAITLAND,  KEN- 
NEDY and  COMPANY.— December  1840. 

Under  the  general  issue  plea,  in  an  action  of  assumpsit,  evidence  of  a  set-off 
is  not  admissible. 

In  an  action  brought  in  the  name  of  principals,  for  the  price  of  goods  sold  by 
their  factors,  the  defendants  cannot  be  allowed  to  discharge,  or  extinguish 
the  claims  in  whole  or  in  part,  by  proof,  that  the  factors  agreed  to  receive 
in  payment,  their  own  notes,  usuriously  discounted  by  the  defendants. 

Nothing  can  amount  to  satisfaction  of  a  debt,  which  is  of  no  value  in  the 
eye  of  the  law. 

APPEAL  from  Baltimore  County  Court. 
This  was  an  action  of  assumpsit  brought  by  the  appellees 
against  the  appellants,  on  the  8th  March  1838.     The  appel- 
lants pleaded  the  general  issue.  The  verdict  was  for  the  plain- 
tiffs below. 

At  the  trial,  the  plaintiffs  to  support  the  issue  on  their  part, 
proved  by  James  Winchester,  a  clerk  of  Campbell  fy  Mcllvain, 
merchants  of  Baltimore,  that  the  goods  for  the  price  of  which 
this  suit  was  instituted,  and  of  which  the  folio  wing'paper, 
No.  1.     Items  on  Kennedy,  Maitland  fy  Co.  account  in  hands 

of  John  Glenn,  Esq.  against  J.  Ji.  Sangston  fy  Co. 

1837.  March  15     15  ps.  Sheeting,  525     a     21       $110.25 

"       "      10  "         do.         350          17  60.38 

"      17       8  "         do.        280          17          48.30 

April      5     10  "  Bear  Duck,  350          10          35.00 

"        "       7  "  Sheeting,     245          21  51.45 

"      21     20  "         do.         700         21         147.00 

$452.38 

was  the  bill  of  particulars  furnished  to  the  defendants,  belong- 
ed to  the  plaintiffs,  and  that  the  said  goods  were  sold  by  Camp- 
bell fy  Mcllvain  as  their  factors;  the  defendants  then  on  cross 
examination  proved  by  the  said  witness,  that  Campbell  Sf  Mc- 
llvain at  the  time  of  the  transaction  in  question,  sold  goods  on. 
their  own  account  as  importers,  as  well  as  for  others  in  the  ca- 
pacity of  commission  merchants  and  factors;  that  the  said 
goods  were  sold  by  Campbell  if  Mcllvain  to  the  defendants  in 
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their  own  name,  and  as  their  own  property,  the  following  be- 
ing the  bills  of  purchase  furnished  by  them  to  the  defendants, 
in  which  it  was  admitted  the  goods  in  dispute  are  included. 

No.  2,  Baltimore,  21st  April,  1837. 

Messrs.  J.  A.  Sangston  Sf  Co. 

Rjought  of  Campbell  fy  Mcllvain. 


1  ps.  B  blk.  I 

Jombazine, 

9392,  60  a  38 

$22.80 

1    «    I    blk. 

'    do. 

8357,  60  a  38 

22.80 

1    "   B  blk. 

do. 

9390,  60  a  35 

21.00 

1    «    I   blk. 

do. 

9229,  60  a  35 

21.00 

1    "  B  blk. 

do. 

9736,  60  a  50 

30.00 

1    "    I    blk. 

.do. 

5739,  60  a  50 

30.00 

20   "    Im.  Russia  Sheeting, 

35  ea.  700  'a  2.1  - 

147.00 

$294.60 

No.  3.  Baltimore,  rfprilSth,  1837. 

Messrs.  J.  Ji.  Sangston  fy  Co. 

Bought  of  Campbell  «§r  Mcllvain. 

24  ps.  Bro.  Bear  Duck,         840  yds.     9  c.         $75.60 
10  "    Sup.      "        "  350          10  c.  35.00 

7   "    Im.  Russia  Sheeting,    245         21  c.  51.45 

E.*4   1    Lacquired  Faus,  500  6  c. 


$162.05 

No.  4.  Baltimore,  11th  March,  1837. 

Messrs.  J.  A.  Sangston  Sf  Co. 

Bought  of  Campbell  fy  Mcllvain. 

30  ps.  double  twill  Crape  Camblets,  1093yds.  a  $1,  $1093.00 
10  dozen  men's  kid  Gloves,  No.  47,  $5  -     50.00 

6       «          ."  "  174,  $4     -  -  24.00 

8  pieces  Bro.  Im.  R.  Sheeting,  280  yds.  17£  c.  48.30 

$1215.30 
Less  1  p.  short  of  No.  47,  42 

Ex'd.  $1214,88 
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No.  5.  Baltimore,  15th  March,  1837. 

Messrs.  J.  Ji.  Sangston  fy  Co. 

Bought  of  Campbell  fy  Mcllvain. 

15  ps.  Bleached  I.  R.  Sheetings,  525  yds.  a  21.2  c.  $112.88 

10  "  Brown,        "          «  350  17.2          61.25 

3  «  Canvass,        No.  3,  132.3  17.3          23.56 

5  "  Canvass,        No.  4,          '220.1  16.3          36.89 


$234.58 
off  |-  at  on  525  yds.  sheeting,  2.63 

"  «  250  "  87—  3.50 


Ex'd.  $231.08 

that  the  persons  to  whom  the  said  goods  belonged  were  not 
disclosed  to  the  defendants;  that  they  were  sold  on  a  credit  of 
eight  months;  that  the  sale  was  guaranteed  by  Campbell  Sf 
Mcllvain,  and  that  Campbell  fy  Mcllvain  failed  in  May  1837. 
The  plaintiffs  having  here  rested  their  case,  the  defendants  of- 
fered in  evidence  the  following  receipt: 

No.  6.  Copy.  Baltimore,  31st  May,  1837.  Received 
of  Messrs.  J.  A.  Sangston  Sf  Co.  their  note  at  nine  months  from 
15th  April,  for  sixteen  hundred  dollars,  being  on  account  of  our 
bill  against  them.  For  Campbell  fy  Mcllvain, 

$1600.  J.  WINCHESTER. 

A  true  copy  from  the  original  receipt.          J.  J.  POLLARD. 

And  proved  that  the  note  for  $1600,  given  by  them  in  con- 
formity with  the  said  receipt,  was  paid  at  maturity,  the  note 
being  produced  by  them  at  the  trial. 

No.  7.  Baltimore,  15th  April,  1837. 

$1600.  Nine  months  after  date,  we  promise  to  pay 
to  the  order  of  Campbell  fy  Mcllvain,  sixteen  hundred  dollars 
and  no  cents,  for  value  received.  J.  A.  SANGSTON  &  Co. 

C.  &  Mel.     JVb.  3166.     Due  15-18  January,  1838. 

"Endorsed,       Campbell  if  Mcllvain.       JiUx'r  Fridge.1' 

The  plaintiffs  then  proved,  that  at  the  time  the  said  receipt 
was  given,  an  account  existed  between  Campbell  fy  Mcllvain 
and  the  defendants,  amounting  to  $3352.27,  as  appeared  from' 
the  following  account : 


OP  MARYLAND.  289 


Sangston  vs.  Maitland,  et  al. — 1840. 


No.  8.     Messrs.  J.  A.  Sangston  $  Co. 

To  Campbell  fy  Mcllvain, 
1837. 


Jan'ry     4 

Bill  of 

this  date, 

$37.86 

17 

do. 

do. 

6.66 

19 

do. 

do. 

22.28 

28 

do. 

do. 

62.00 

Feb'ry  22 

do. 

do. 

112.20 

23 

do. 

do. 

50.23 

25 

do. 

do. 

199.06 

March   15 

do. 

do. 

234.58 

17 

do. 

due  20  Jan. 

1214.88 

April       5 

do. 

do. 

162.05 

6 

do. 

do. 

87.50 

10 

do. 

do. 

100.00 

12 

do. 

do. 

300.00 

17 

do. 

do. 

252.87 

21 

do. 

do. 

294.60 

24 

do. 

do, 

100.00 

$3246.77 

March     7 

do. 

do. 

105.50 

Average  date  15th  April,  1837,  $3352.27 

And  then  offered  in  evidence  the  following  entries  from  the" 
day  book  of  Campbell  Sf  Mcllvain* 

No.  9. 

June  30    By  note  for  (due  18th  Jan.  1830,)  $1600.00 

Aug.  31    "  goods  belonging  to  Wood,  Johnston  fy 

Burrett,                                                -  132.91 

Sep.  20    "  ditto  Maitland,  Kennedy  #  Co.  452.38 
Nov.  30    "  Note  protested,              $875.00 

Protest,                      1.75—  876.75 

"    "  ditto     ditto,  876.75 

Dec.  21  «  Amount  of  bill  against  E.  S.  Falconer,  3.13 

I394L92 
37  v.ll  - 
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The  defendants  then  proved  by  James  Winchester,  the  be- 
fore mentioned  witness,  that  he  was  the  clerk  of  Campbell  fy 
Mcllvain  during  the  year  1837,  and  had  been  so  for  several 
years;  that  Campbell  $f  Mcllvain  failed  in  May  1837;  that  a 
short  time  after  the  failure  of  Campbell  fy  Mcllvain,  in  the  lat- 
ter part  of  May,  he  called  on  the  defendants  for  a  settlement 
of  their  account  with  Campbell  if  Mcllvain,  exhibiting  the  ac- 
count already  referred  to  as  No.  9,  as  the  correct  amount,  and 
desired  the  defendants  to  settle  it  by  their  notes;  that  the  de- 
fendants stated  that  they  were  the  holders  and  owners  of  two 
notes  of  Campbell  fy  Mcllvain,  one  dated  the  1st  March  1837, 
payable  five  months  after  date,  drawn  by  Campbell  fy  Mcllvain 
in  favour  of  the  Maryland  Manufacturing  Company,  for  $875, 
and  the  other  dated  the  17th  April  1837,  at  four  months,  drawn 
by  Campbell  Sf  Mcllvain,  in  favor  of  the  Maryland  Manufac- 
turing Company,  for  $875,  making  together  the  sum  of  $1750, 
and  that  Campbell  #  Mcllvain  must  deduct  the  amount  of  those 
notes  from  their  account  against  them;  that  the  witness  ex- 
pressed surprise,  and  said  his  principals  would  be  much  dis- 
appointed; that  the  defendants  again  remarked  that  Campbell 
Sf  Mcllvain  had  failed,  that  the  notes  would  be  due  before  the 
account,  and  that  they  would  not  settle  it  unless  the  said  notes 
were  deducted;  that  the  witness  then  left  the  defendants, 
observing  that  he  would  consult  Campbell  8f  Mcllvain  and 
see  them  again;  that  after  calling  on  Messrs.  Sangston's 
several  times,  they  stated  that  they  had  two  notes  of  Campbell 
§•  Mcllvain,  which  they  held  against  the  account ;  that  the  wit- 
ness went  back  to  the  counting  house  and  consulted  Campbell 
&  Mcllvain,  and  then  told  Sangston,  that  C.  &  M.  were  much 
surprised  at  the  claim,  but  as  they  wanted  paper  for  a  speci- 
fic purpose,  would  take  Sangston's  note  for  $1600,  which  they 
gave,  and  they,  Sangstons,  mentioned  that  an  interest  account 
could  be  settled  afterwards,  which  was  accordingly  given  by 
the  defendants,  and  a  receipt  taken.  The  note  and  receipt  be- 
ing the  papers  before  referred  to,  No.  6  &  7.  The  defendants 
further  proved  by  the  witness,  that  a  short  time  after  the  note 
for  $1600  was  given,  as  before  stated,  they  prepared  an  account 
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current  between  Campbell  &  Me Ilvain  and  themselves,  of  which 

the  following  paper — 
No.  10. 

Messrs.  Campbell  &  Mcllvain  in  acc't  with  J.  A.  Sangston  #  Co. 

1837.    March  2  To  jour  note  in  favor  Maryland  Manufactur- 
ing Co.  due  4th  Aug.  1837,       $875.00 

April  7  To  your  note  in  favor  Maryland 
Manufacturing  Co.  due  20th  of 
Aug.  1837,  -'  875.00 

"  our  note  at  -nine  months  from 
15th  April  1837,due  18th  Janu- 
ary 1838,  for  balance  of  account, 
including  interest  ac't,  ;"-..'  1600.00 


Average,  due  27th  October  1837,  3350.00 

Less  Int.  from  1st  July  till  due,  118  days,  65.88 

$3284.12 

CR. 
1837.     June  30  By  sundry  purchases  from 

4th  Jan.  1837  to  24th  April  1837, 
inclusive,  per  your  ac't  rendered 
av'ge  due  us,  17th  December 
1837,  -  $3352.27 

Less  Int.  from  1st  July  tiH  due,  169  days,    94.41 

$3257.86 
Add  amount  of  interest  not  calculated 

on  last  settlement,  10.98 

$3268.84 


Balance  due  J.  A.  Sangston  fy  Co.  cash  1st  July  1837,  15.28 
Add  error  in  bill  15th  March,     3.50 
"     Faulker's  account,  3.13—  6.63 

Errors  Excepted.     Baltimore,  30th  June,  1837.  $21.91 

The  above  is  a  true  copy  of  the  original.    J.  J.  POLLARD. 
he  believed  was  a  copy,  but  could  not  say  positively,  the  de- 
fendants having  shown,  that  the  original  could  not  be  found 
after  diligent  search  for  it  among  the  papers  of  Campbell  $• 
Mcllvain;  that  an  account  of  which  the  said  paper  was  a  copy, 
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was  given  to  him,  the  witness,  that  he  might  deliver  it  to 
Campbell  fy  Mcllvain;  that  he,  the  witness,  did  deliver  it  to 
Mr.  Campbell,  of  the  said  firm  of  Campbell  fy  Mcllvain,  and 
heard  from  him  no  objections  as  to  its  accuracy  or  correctness. 
The  defendants  further  proved  by  Mr.  Mcllvain,  of  the  said 
firm  of  Campbell  8f  Mcllvain,  that  they  had  in  the  summer  of 
1837,  tendered  to  him  the  notes  drawn  by  Campbell  Sf  Mcll- 
vain for  $875  each,  before  referred  to,  and  that  he  had  refused 
to  receive  them,  on  the  ground  that  that  department  of  the 
business  was  not  under  his  care.  The  notes  were  produced 
at  the  trial  by  the  defendants  and  offered  to  be  surrendered. 

No.  11.  Baltimore,  March  1,  1837.  Five  months  after 
date,  we  promise  to  pay  the  Maryland  Manufacturing  Compa- 
ny, or  order,  eight  hundred  and  seventy-five  dollars,  for  value 
received. 

$875  Aug.  1-4  CAMPBELL  &  MC!LVAIN. 

Endorsed,         "M.  McBlair,  Jlg't  M.  M.  Co." 

No.  12.  Baltimore,  Jlpril  17,  1837.  Four  months  after 
date,  wre  promise  to  pay  the  Maryland  Manufacturing  Com- 
pany or  order,  eight  hundred  and  seventy -five  dollars,  for  value 
received. 

$875.         Aug,  17-20          CAMPBELL  &  MC!LVAIN. 
19th  August  1837,  pr'd  for  nonp't.         J.  B.  L.  n.  p. 

The  plaintiffs  then  proved  by  Mr.  Fenby,  the  clerk  of  the 
Messrs.  Dawsons,  the  agents  of  the  plaintiffs,  that  in  August 
or  September  1837,  he  left  a  copy  of  the  following  paper — 

"No.  13.  Memo,  of  sales  made  by  Campbell  fy  Mcllvain, 
of  goods  belonging  to  Messrs.  Maitland,  Kennedy  fy  Co.  of 
New  York,  to  the  following  persons,  which  remain  on  open  ac- 
count and  not  settled  for. 

1837.     February  16.     Hall  &  Co. 

195  -  30  ps.  1800  yds. 

196  -  30  "     1800    " 

197  -  12  "      720    " 


4320   "  a  11  cts.     $475.20 
March  10  Mrs.  Weaver,  Fell's  Point,  1  ps.  Sheeting, 

35  yds.  at  22  cts.         -  -          7.87 


OF  MARYLAND.  293 


Sangston  vs.  Maitland,  et  al. — 1840. 


March  15  J.  A.  Sangston  &  Co.         15  ps.  Sheeting, 

525  yds.  at  21  cts.      -  $110.25 

15  J.  A.  Sangston  &  Co.        10  ps.  Sheeting, 

350  yds.  at  17  cts.  -      $60.38 

17  J.  A.  Sangston  &  Co.          8  ps.  Sheeting, 

280  yds.  at  17  cts.  -  48.30 

28  B.  C.  Wright  &  Co.       15  ps.  Bear  Duck, 

525  yds.  at  10  cts.  52.50 

April       5  J.  A.  Sangston  &  Co.  10  ps.  Bear  Duck, 

350  yds.  at  10  cts.  -  35.00 

5  J.  A.  Sangston  &  Co.         7  ps.  Sheeting, 

245  yds.  at  21  cts.  51.45 

12  S.  T.  Walker,  10  ps.  Bear  Duck, 

350  yds.  at  101  cts.  -    35.88 

12  S.   T.  Walker,  6  ps.  Ticklenb'gs, 

360  yds.  at  11  cts.       <•  39.60 

21  J.  A.  Sangston  &  Co.       20  ps.  Sheeting, 

700  yds.  at  21  cts.  -  147.00 

The  above  persons  will  settle  their  respective  amounts  with 
Messsrs.  William  Dawson  Sf  Co.  on  account  of  Messrs.  Matt- 
land,  Kennedy  8f  Co.  CAMPBELL  &  MC!LVAIN." 

at  the  store  of,  or  with  the  defendants,  for  the  purpose  of  in- 
forming them  that  the  goods  in  dispute  were  claimed  by  the 
plaintiffs,  and  also  proved  by  Mr.  Campbell,  of  the  said  firm 
of  Campbell  fy  Mcllvain,  that  he  had  no  recollection  of  ever 
having  seen  an  account  of  which  the  paper  before  referred  as 
No.  10,  is  said  to  be  a  copy,  and  certainly  nerer  assented  to 
or  acquiesced  therein;  and  by  Mr.  McBlair,  the  President  of 
,the  Maryland  Manufacturing  Company,  that  the  note  of  the 
1st  March  1837,  before  referred  to  as  No.  11,  was  drawn  for 
the  accommodation  of  the  said  company,  and  the  note  of  the 
17th  April  1837,  referred  to,  as  No.  12,  was  made  for  the  be- 
nefit of  Campbell  fy  Mcllvain;  that  he  placed  the  note  of  the 
1st  March  in  the  hands  of  an  agent  for  the  purpose  of  having 

it  shaved,  and  received  as  its  proceeds  the  sum  of  $ , 

being  a  discount  at  the  rale  of  2£  per  cent,  per  month. 
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The  plaintiffs  then  offered  in  evidence  the  following  answer 
of  the  defendants  to  a  bill  of  discovery  filed  by  the  plaintiffs. 
To  the  Honorable  the  Judges  of  Baltimore  County  Court: 

The  petition  of  David  Maitland,  David  S.  Kennedy,  and 
Robert  Soutter,  Jr.,  humbly  shews,  that  they  have  instituted  a 
suit  in  this  court  against  James  A.  Sangston  and  George  E. 
Sangston,  for  goods  sold  and  delivered  to  them,  belonging  to 
your  petitioners,  through  the  agency  of  Campbell  &  Mcllvain, 
merchants  of  Baltimore.  That  your  petitioners  have  heard 
and  believe,  that  said  defendants  do  not  pretend  to  say  that 
they  ever  paid  said  Campbell  $*  Mcllvain  said  debt,  but  that 
they  hold  in  their  possession  one  or  two  promissory  notes, 
drawn  by  said  Campbell  fy  Mcllvain,  but  which  they  never  re- 
ceived from  them  nor  with  their  assent,  and  which  your  petition- 
ers believe  they  paid  no  full  value  for,  or  else  received  after 
they  came  to  maturity.  Your  petitioners  further  state,  that 
they  desire  an  inspection  of  said  note  or  notes,  and  also  that 
said  defendants  may  discover  at  what  time  they  received  the 
same,  and  from  whom  they  received  them,  and  what  they  paid 
therefor,  if  by  a  check  or  checks,  that  they  may  produce  such 
check  or  checks.  Your  petitioners  further  state,  that  they  have 
no  means  of  ascertaining  the  facts  inquired  of  as  aforesaid, 
except  through  a  discovery  thereof  from  said  defendants.  They 
therefore  pray  that  the  said  defendants  may  answer  said  inter- 
rogatories, and  may  produce  and  file  said  note,  &c. 

On  this  19th  February  1839,  into  open  court  comes  John 
Glenn,  and  makes  oath  that  the  foregoing  petition  is  not  filed 
for  the  purpose  of  delay.  THOS.  KELL.  Clk. 

Ordered  by  the  court,  this  19th  of  February  1839,  that  the 
defendants  named  in  the  aforegoing  bill  of  discovery,  answer 
the  same  on  or  before  the  28th  instant,  provided  a  copy  of  said 
bill  and  this  order  be  served  on  the  said  defendants,  or  their  at- 
torney, on  or  before  the  23rd  instant.  R.  B.  MAGRUDER. 

James  J).  Sangston  and  George  E.  Sangston,  ats.  David 
Maitland,  David  S.  Kennedy,  Robert  Soutter,  Jr.  These  de- 
fendants reserving  to  themselves  all  right  of  exception  to  the 
said  bill  of  discovery,  for  answer  thereto,  or  to  so  much  there- 
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of  as  they  are  advised  is  necessary  for  them  to  answer  unto, 
answering  say.  They  deny  that  the  complainants  sold  to  them 
the  goods  referred  to  in  the  said  bill,  and  state  that  said  goods 
were  sold  and  delivered  to  them  by  Campbell  fy  Mcllvain, 
merchants  of  Baltimore,  in  their  own  name,  and  as  their  own 
property,  and  that  Campbell  Sf  Mcllvain  have  been  fully  paid 
for  the  said  goods  by  these  defendants.  These  defendants  ad- 
mit that  they  were  the  holders  and  owners  of  two  notes  drawn 
by  Campbell  Sf  Mcllvain,  copies  of  which  are  herewith  annex- 
ed as  part  of  this  answer,  numbered  1  &  2.  They  state  that 
the  note  of  the  1st  March  1837,  was  received  by  them  on  the 
2d  March  1837,  and  that  the  note  of  the  17th  April  1837,  was 
received  by  them  on  the  17th  of  April,  1837,  and  that  they 
became  the  holders  and  owners  of  the  said  notes  at  their  store 
in  Market  street,  bonajide,  and  for  valuable  consideration,  on  the 
days  above  specified.  They  state  that  the  consideration  given 
by  them  for  the  said  notes  was  money  paid  in  cash,  and  not  by 
a  check  or  checks.  These  defendants  state  that  they  re- 
ceived the  said  notes  from  Lemuel  E.  Duvall,  to  whom  the 
money  given  for  them  was  paid,  and  that  for  the  note  of  the 
1st  of  March,  they  gave  $806.75,  and  for  the  note  of  the  17th 
April  1837,  they  gave  $783.85. 

State  of  Maryland,  Baltimore  City: — On  this  twenty-sev- 
enth day  of  February  1839,  personally  appeared  before  me  the 
subscriber,  a  justice  of  the  peace,  for  the  said  State  and  city, 
George  E.  Sangston,  one  of  the  defendants  to  the  above  answer, 
of  the  firm  of  James  A.  Sangston  and  company,  and  made  oath 
that  the  facts  therein  stated  are  true,  to  the  best  of  his  know- 
ledge. D.  H.  MCDONALD,  Justice  of  the  peace. 

"Copy  1."  Baltimore,  March  1st,  1837.  Five  months  after 
date  we  promise  to  pay  the  Maryland  Manufacturing  Compa- 
ny or  order,  eight  hundred  and  seventy-five  dollars,  for  value 
received.  $875.  CAMPBELL  &  MC!LVAIN. 

"Copy  2."  Baltimore,  April  llth,  1837.  Four  months 
after  date  we  promise  to  pay  the  Maryland  Manufacturing 
Company  or  order,  eight  hundred  and  seventy-five  dollars,  for 
yalue  received.  $875.  CAMPBELL  &  MC!LVAIN, 
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Whereupon  the  plaintiffs  prayed  the  opinion  and  direction 
of  the  court  to  the  jury,  that  if  the  jury  believe  that  Campbell 
fy  Mcllvain  sold  the  goods  for  which  this  suit  is  brought, 
at  the  time  and  for  the  prices  charged,  and  that  they,  the 
said  Campbell  fy  Mcllvain,  sold  the  same  as  the  agents  of 
the  plaintiffs  in  this  cause,  to  whom  the  goods  belonged,  and 
if  the  jury  further  find,  that  the  notes  offered  in  evidence  by 
the  defendants,  as  payment  or  set  off,  were  usuriously  dis- 
counted by  defendants,  that  they  are  no  defence  to  this  claim, 
which  opinion  and  direction  the  court  (PURVIANCE,  A.  J.) 
gave  to  the  jury.  The  defendants  excepted. 

And  the  verdict  and  judgment  being  against  them,  they 
brought  the  present  appeal. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  and 
CHAMBERS,  J. 

By  R.  N.  MARTIN  and  W.  SCHLEY  for  the  appellants,  who 
cited— Paley  on  JJgency,  280,  325,  326.  28  Law  Lib.  129. 
George  vs.  Clagett  et  al,  7  Term  Rep.  360,  361.  Story  on 
Agency,  32,  33,  34.  Wheaton  vs.  Hibbard,  20  John.  293. 
Fitzroy  vs.  Gwillam,  1  Term  Rep.  153,  156.  Davis  et  al,  vs. 
Barney,  2  Gill  fy  John.  382.  Sowerwein  vs.  Jones,  7  Gill  fy 
John.  341.  Lucas  vs.  Latour,  6  Harr.  §'  John.  100.  Mc- 
Combie  vs.  Davies,  7  East.  5.  Hartshorne  vs.  Slodden,  2  Boss 
fy  Puller,  583.  Phoenix  vs.  Assignees  of  Ingraham,  5  John. 
428.  Todd  vs.  Reid,  4  Bar.  &  Aid.  210. 

RICHARDSON  for  the  appellees,  cited,  Morris  et  al,  vs.  Clears- 
by,  4  Maul.  $f  Sel.  566.  28  Law  Lib.  91.  Paley  on  Jlgen.  28, 
212,  290.  7  Eng.  C.  L.  Rep.  10.  Guerreiro  vs.  Peile,  3 
Barn.  &  Jild.  616.  2  Gall.  13.  Stor.  on  Agen.  88,  506. 
Coates  and  another  vs.  Lewes,  1  Camp.  444. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court,  and  after 
adverting  to  the  facts  of  the  cause,  said,  it  now  becomes  the 
duty  of  this  court  to  determine,  whether  or  not,  there  is  error 
in  the  opinion  of  the  county  court.  In  deciding  upon  this  case, 
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from  the  views  which  we  have  taken,  it  is  not  deemed  necessary 
to  determine,  whether  or  not,  there  was  evidence  sufficient  to 
warrant  the  jury  in  finding  that  Campbell  fy  Mcllvuin  assented 
to  the  application  of  the  two  notes  of  the  1st  of  March,  and  the 
1 7th  of  April  1837,  to  the  payment  in  part,  of  the  account  which 
they  had  against  the  appellants,  embracing  with  other  demands 
the  claim  of  the  appellees,  to  recover  which,  this  suit  has  been 
instituted ;  because  under  any  aspect,  the  most  favourable  to 
the  defendants,  which  the  case  could  assume,  we  think  that 
the  judgment  of  the  court  below  ought  to  be  affirmed.  In 
other  wordsj  if  there  had  been  the  most  conclusive  and  irrefra- 
gable proof  of  their  assent,  to  make  an  application  of  the  notes, 
it  would  have  furnished  no  valid  defence  to  the  action  of  the 
appellees,  if  the  jury  had  found  from  the  evidence,  that  the 
defendants  acquired  title  to  them  in  the  manner  stated  in  the 
opinion  of  the  court  below.  Admitting,  that  under  the  cir* 
cumstances  of  this  case,  the  purchasers  would  have  been  entitled 
to  any  set-off  they  might  have  had  against  the  factors,  (which 
however  it  is  not  necessary  to  decide,  because  the  defendants 
have  relied  exclusively,  upon  the  general  issue  under  which  it 
would  not  have  been  admissible  in  evidence,)  it  would  not  fol- 
low from  the  existence  of  such  a  right,  to  set-off  a  valid  and 
legal  demand,  that  they  would  also  be  clothed  with  the  power 
of  discharging  or  extinguishing  the  debt  due  to  their  principals, 
by  agreeing  to  take  in  payment,  that  which  was  worthless  and 
utterly  void.  The  establishment  of  such  a  principle,  might 
be  productive  of  the  grossest  injustice,  and  would,  we  think^ 
be  fraught  with  the  most  dangerous  consequences,  in  all  deal- 
ings connected  with,  or  growing  out  of  the  relation  of  prin- 
cipal and  agent.  We  think  therefore,  it  may  be  safely  said, 
that  the  agents,  or  factors  in  this  case,  had  no  right  to  bind 
their  principals,  by  any  contract  or  agreement  to  take  notes, 
which  were  void  and  tainted  with  usury,  in  payment  of  their 
debt,  and  that  in  so  instructing  the  jury  as  to  the  law,  the  court 
below  committed  no  error. 

We  further  think,  there  was  evidence  sufficient  to  go  to  the 
jury,  from  which  they  might  infer  the  fact,  that  the  notes  in  ques^ 
38  v.ll 
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tion  were  usuriously  discounted  by  the  defendants,  and  so 
commenced  in  usury,  and  became  tainted  therewith,  at  the  time 
they  acquired  their  right  or  title  to  them  as  the  holders  thereof. 
The  testimony  of  Mr.  McBlair,  together  with  the  defendant's 
answer  to  the  bill  of  discovery,  is,  we  think,  very  clear,  and 
satisfactory  upon  that  point.  As  to  the  note  of  the  1st  of 
March  he  says,  that  he  placed  the  note  of  the  1st  of  March  in 
the  hands  of  an  agent  for  the  purpose  of  having  it  shaved,  and 
received  the  proceeds,  after  having  allowed  a  discount  at  the 
rate  of  2|  per  cent,  per  month.  This  note  the  defendants  state 
in  their  answer  to  the  bill  of  discovery,  they  received  on  the 
2nd  of  March,  the  day  after  it  bore  date,  and  paid  for  it  $806.75. 
The  note  of  the  17th  of  April  they  admit  they  received  on  the 
same  day  it  bore  date,  and  gave  for  it  $783.85.  In  the  ab- 
sence therefore  of  all  explanatory  or  countervailing  proof,  we 
think  there  was  sufficient  evidence  to  go  to  the  jury,  to  warrant 
them  in  finding  the  fact,  that  the  notes  in  question  were  usu- 
riously discounted  by  the  defendants,  and  that  they  commenced 
in  usury,  as  their  property,  or  when  they  became  the  holders 
thereof,  and  if  so,  we  are  clearly  of  opinion,  the  court  below 
were  right  in  saying,  they  were  no  defence  to  the  action  of  the 
appellees,  and  in  so  instructing  the  jury.  There  is  nothing  in 
the  record  to  show,  that  the  factors  are  entitled  to  any  lien 
against  their  principals,  to  the  benefit  of  which  the  appellants 
could  be  entitled  upon  the  principle  of  substitution.  For  the 
reason  already  given,  if  there  was  proof  sufficient  to  place  the 
defence  upon  the  ground  of  accord  and  satisfaction,  we  do  not 
think  it  would  avail  the  appellants;  because  an  agreement  to 
take  notes  usurious  and  void,  could  not  in  legal  construction 
be  a  valid  satisfaction — nothing  can  amount  to  satisfaction, 
which  is  of  no  value  in  the  eye  of  the  law,  therefore  a  release 
of  an  equity  of  redemption,  has  been  formerly  held  to  be  no 
satisfaction.  1  Bacon's  Abr.  43.  Title  Ace.  and  Satisf.  For 
these  reasons  we  think  the  judgment  of  the  court  below  was 
correct,  and  ought  to  be  affirmed. 

JUDGMENT  AFFIRMED-. 
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THOMAS  H.  DORSEY  AND  ANN  HIS  WIFE  vs.  ESSEX  DORSEY 
AND  WIFE,  AND  OTHERS. — December  1840. 

A  bill  filed  by  legatees  and  devisees  against  husband  and  wife  for  an  account, 
alleged  that  the  wife  while  sole  was  executrix  of  the  testator,  and  guar- 
dian of  the  complainants,  and  that  the  husband,  after  his  marriage,  also  be- 
came their  guardian,  and  both  had  received  the  funds  of  the  estate,  the  wife 
while  sole  and  the  husband  after  his  marriage;  it  was  agreed,  that  "all  mat- 
ters in  controversy  in  this  cause  be  referred  to  the  arbitrament  and  award  of 
S."  An  award  being  filed,  directing  the  husband  and  wife  to  pay  a  sum  in 
gross,  to  each  complainant  as  due  from  the  testator's  personal  estate,  the 
rents  of  his  real  estate,  and  balances  on  the  guardians  accounts,  it  was  set 
aside  for  uncertainty,  in  not  stating  on  account  of  which  of  the  defendants, 
and  in  what  character,  the  indebtedness  accrued. 

APPEAL  from  the  Court  of  Chancery. 

On  the  20th  day  of  February  1834,  the  appellees  filed  their 
bill  of  complaint  in  the  Court  of  Chancery,  against  the  appel- 
lants, for  an  account  and  payment  of  large  sums  of  money  which 
were  claimed  to  be  due  to  them  by  the  appellants.  The  ap- 
pellees are  the  children  and  representatives  of  children,  lega- 
tees and  devisees  of  Richard  Dorsey,  deceased.  The  appellant 
Jinn  is  his  widow,  and  the  executrix  named  in  his  last  will  and 
testament.  She  proved  the  will  and  obtained  letters  testamen- 
tary thereon  from  the  orphans'  court  of  Anne  Arundel  county. 
She  was  likewise  by  the  same  court  appointed  guardian  to  her 
deceased  husband's  children.  After  her  intermarriage  with 
the  other  appellant  Thomas,  he  was  appointed  guardian  for 
those  children  in  her  stead.  Various  administration  and  guar- 
dian accounts  were  passed  by  the  appellant  Ann  during  her 
widowhood.  Since  the  intermarriage  of  the  appellants,  other 
administration  accounts  have  been  passed  by  them,  and  the 
appellant  Thomas,  as  guardian,  has  passed  sundry  accounts;. 
The  appellees,  by  their  bill,  ask  a  review  of  all  these  accounts, 
and  claim,  that  upon  their  correct  adjustment,  large  balance? 
will  be  due  them. 

On  the  25th  day  of  March  1836,  the  appellants  filed  a  volu- 
minous answer  to  this  bill,  in  which  they  defend  themselves 
against  the  equities  claimed  by  the  appellees. 
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On  the  same  day  the  counsel  for  the  parties  entered  into  the 
following  agreement: 

It  is  agreed  in  this  cause,  that  all  matters  in  controversy  in 
this  cause  be  referred  to  the  arbitrament  and  award  of  Somer- 
ville  Pinkney,  of  the  city  of  .ftnnapolis;  that  the  defendants 
shall  state  upon  oath  all  sums  of  money  received  by  them  or 
either  of  them,  in  addition  to  the  sums  charged  against  them 
in  their  administration  and  guardians'  accounts,  and  shall  also 
answer  upon  oath  such  interrogatories  as  shall  be  put  to  them 
by  the  complainants;  that  the  complainants  shall  state  upon 
oath  all  advances  of  money  or  property,  payments  and  loans, 
made  by  the  defendants  or  either  of  them  to  the  complainants 
or  any  of  them,  or  any  other  just  claim  of  the  defendants  against 
any  of  them,  and  shall  also  answer  on  oath  such  interrogato- 
ries as  shall  be  put  to  them  by  the  defendants;  that  the  pro- 
priety of  all  interrogatories  aforesaid,  and  the  sufficiency  and 
effect  of  the  answers  to  be  determined  by  the  referee,  and  to  be 
equally  admissible  as  testimony  in  the  cause;  that  the  referee 
shall  also  have  full  powers  to  settle  and  adjust,  as  part  of  the 
award,  all  questions  between  the  parties  in  relation  to  the  in- 
terests which  the  defendants  are  entitled  to,  justly  and  fairly, 
in  the  real  estate  of  Richard  Dorsey,  deceased,  in  the  proceed- 
ings mentioned;  that  each  party  waives  all  benefit  of  the 
statute  of  limitations;  that  the  referee  shall  not  be  estopped 
by  the  accounts  passed  by,  or  allowances  made  to  the  defend- 
ants  in  the  orphans'  court,  as  administrators  or  guardians,  from 
.other  or  further  just  allowances  to  them,  or  increasing  those 
already  made,  or  from  correcting  in  any  manner  any  of  the 
charges  against  them  or  either  of  them,  if  erroneous,  or  from 
rejecting  any  allowance  made  to  the  defendants,  or  lessening 
the  allowance  made;  or  from  correcting  in  any  manner  any  of 
the  charges  in  their  favor,  if  erroneous.  That  the  accounts  are 
prima  facie  for  and  against  all  parties,  and  the  modifications 
above  mentioned  thereof,  ar«  intended  to  allow  the  introduction 
of  evidence  dehors  to  show  that  they  are  erroneous.  And  that 
the  complainants  are  to  have  a  view  of  all  the  vouchers  for 
ivhich  allowances  have  been  made,  that  are  in  the  custody  of 
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the  defendants.  The  complainants  admit,  in  relation  to  debts 
paid  and  other  allowances  made  to  the  executors,  they  are  not 
at  liberty  to  show  any  error  other  than  those  which  might  be 
shown  according  to  the  opinion  of  the  Court  of  Appeals,  in 
Collison  vs.  Owens,  notwithstanding  any  expressions  and  pro- 
visions in  the  antecedent  part  of  this  agreement. 

Upon  this  agreement,  on  the  26th  March  1836,  an  order  was 
passed  "that  this  case  be  and  the  same  is  hereby  referred  to 
the  arbitrament  and  award  of  Somerville  Pinkney  of  the  city 
of  Jlnnapolis,  according  to  the  terms  of  the  aforegoing  agree- 
ment. 

On  the  25th  March  1839,  the  arbitrator  returned  his  award, 
as  follows: 

The  undersigned,  appointed  referee  in  this  case  by  an  order 
passed  on  the  26th  day  of  March  1836,  having  taken  upon  him 
the  duty  of  making  the  award  and  arbitrament,  and  having 
been  attended  by  the  counsel  and  witnesses  of  the  parties,  has 
since  considered  the  pleadings  and  proofs,  and  thereupon  this 
20th  day  of  March  1839,  awards  and  determines,  that  there  is 
due  to  Essex  Dorsey  and  Jinn  his  wife,  from  the  defendants 
Thomas  H.  Dorsey  and  Jinn  his  wife,  the  sum  of  $4018.16, 
with  interest  on  $2015.80,  from  the  1st  day  of  January  1839, 
for  her  share  of  the  personal  estate  of  her  late  father,  Richard 
Dorsey  of  Caleb;  for  her  share  of  the  rents  of  part  of  the  real 
estate  of  said  Richard  Dorsey ',  for  the  balances  on  her  guar- 
dian's accounts  and  for  her  share  of  the  personal  estate  of  her 
late  brother,  Richard  Dorsey  of  Richard. 

And  he  further  awards  and  determines,  that  there  is  due  to 
Edward  Dorsey  from  the  defendants,  Thomas  H.  Dorsey  and 
Jinn  his  wife,  for  his  the  said  Edward  Dorsey's  share  of  the 
personal  estate  of  his  late  father,  Richard  Dorsey  of  Caleb,  for 
his  share  of  the  rents  of  part  of  the  real  estate  of  the  said 
Richard  Dorsey — for  the  balances  on  his  guardian's  accounts, 
and  for  his  share  of  the  personal  estate  of  his  late  brother, 
Richard  Dorsey  of  Richard,  $2106.23,  with  interest  on  $1641. 
34,  from  the  1st  day  of  January  1839. 

And  he  further  awards  and  determines,  that  there  is  due  from 
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the  complainant  Caleb  Dorsey  to  the  defendant  Thomas  H. 
Dorsey,  the  sum  of  $1704.65,  with  interest  on  $1389.39  from 
the  1st  day  of  January  1839,  after  allowing  set  off  for  his  share 
of  the  aforesaid  estates  of  Richard  Dorsey  of  Caleb  and  Rich- 
ard Dorsey  of  Richard,  the  aforesaid  rents,  the  balances  on  his 
guardian's  accounts,  and  his  commission  as  administrator  of 
Richard  Dorsey — the  amount  so  set  off  is  $3182.88,  as  of  the 
18th  March  1835. 

He  further  awards  and  determines,  that  the  defendant  Jinn 
Dorsey  did  not  acquire  any  interest  or  estate  under  the  will  of 
Richard  Dorsey  of  Caleb,  deceased,  in  the  farm  devised  to 
Mrs.  Watson.  The  true  construction  of  that  will  is,  that  the 
land  vested  in  Mrs.  Watson  during  her  life  with  remainder 
in  fee  to  the  five  children  of  the  devisor.  One  of  those  chil- 
dren having  died,  his  interest  descended  upon  the  four  sur- 
vivors— Caleb  Dorsey,  Jinn  Dorsey,  Edward  Dorsey  and 
Mary  Sellman,  who,  on  the  death  of  Mrs.  Watson,  were  en- 
titled to  the  possession.  The  referree  awards  and  deter- 
mines, that  the  defendant  Jinn  Dorsey  can  claim  fairly  and 
justly  a  life  estate  in  the  home  plantation  of  the  said  Richard 
Dorsey  of  Caleb,  of  which  the  farm  devised  to  Mrs.  Watson  is 
not  (according  to  the  referee's  construction  of  the  will)  a  part. 

The  complainant  John  S.  Sellman,  having  in  his  deposition 
before  the  undesigned,  acknowledged  that  he  had  settled  with 
the  defendants  so  far  as  he  was  concerned  in  this  controversy, 
nothing  is  awarded  to  him. 

The  undersigned  further  awards,  that  the  case  be  entered 
agreed  as  between  the  complainant,  John  S.  Sellman,  and  the 
defendants;  that  a  decree  shall  be  passed  that  the  defendants 
pay,  or  bring  into  this  court  to  be  paid,  to  Essex  Dorsey  and 
Jinn  his  wife,  the  sum  of  $4018.15,  with  interest  on  $2015.80 
from  the  1st  January  1839,  until  paid  or  brought  in;  and  that 
they  pay,  or  bring  into  this  court  to  be  paid,  to  the  complain- 
ant Edward  Dorsey,  the  sum  of  $2106.23,  with  interest  on 
$1641.34,  from  the  1st  day  of  January  1839,  until  paid  or 
brought  in.  That  a  decree  shall  be  passed  that  the  complain- 
ant Caleb  Dorsey  pay,  or  bring  into  this  court  to  be  paid,  to 
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the  defendant  Thomas  H.  Dorsey,  the  sum  of  $1704.65,  with 
interest  on  $1389.39  from  the  1st  day  of  January  1839,  until 
paid  or  brought  in.  And  the  said  decree  shall  provide,  that 
upon  payment  of  the  last  mentioned  sum  of  money  to  the  said 
Thomas  H.  Dorsey,  he  shall  release  the  mortgage  executed  by 
the  said  Caleb  Dorsey  to  htm,  bearing  date  the  31st  day  of 
March  1835,  filed  with  the  defendants  answer,  marked  exhibit 
U,  and  also  a  mortgage  recited  in  said  exhibit,  dated  24th  of 
August  1828.  The  mortgage  assigned  to  Thomas  H.  Dorsey 
and  John  S.  Sellman  by  Walsh  and  McQuinn,  and  since  as- 
signed to  Thomas  H.  Dorsey,  is  to  be  considered  as  satisfied. 
The  referee  does  not  think  that  he  has  a  right,  under  the  plead- 
ings and  proofs  in  the  cause,  to  decree  a  foreclosure  of  the  first 
mentioned  mortgage,  and  sale  of  the  mortgaged  property. 

The  distribution  of  the  personal  estate  of  Richard  Dorsey 
of  Richard  amongst  his  distributees,  and  payment  to  them  in- 
stead of  the  administrator,  is  directed  in  the  aforegoing  award, 
with  the  consent  of  the  solicitors  of  the  parties. 

The  decree  shall  also  provide  for  the  payment  by  the  defend- 
ants, of  the  costs  of  the  complainants,  Essex  Dorsey  and  wife 
and  Edward  Dorsey,  and  for  the  payment  by  the  complainant, 
Caleb  Dorsey,  of  one-fourth  of  the  defendants  costs,  the  whole 
to  be  taxed  by  the  register. 

Exceptions  were  filed  to  this  award  on  behalf  of  the  de- 
fendants, which  were  overruled  after  argument,  and  a  decree 
was  passed  by  the  Chancellor  (BLAND)  on  the  14th  May  1839, 
confirming  the  award. 

The  defendants  appealed  from  this  decree. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSET, 
CHAMBERS,  and  SPENCE,  J. 

By  A.  RANDALL  and  J.  JOHNSON  for  the  appellants. 

The  bill  in  this  case  was  filed  by  the  appellees  against  the 
appellants,  for  a  discovery,  and  account  of  the  estate  of  Rich- 
ard Dorsey,  deceased,  which  came  to  the  possession  of  the  de- 
fendants in  several  distinct  capacities, 

It  appears,  that  Richard  Dorsey  died  in  the  year  1808,  hav- 
ing shortly  before  duly  executed  his  will,  by  which  he  devised 
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to  his  wife  Jinn  (one  of  the  defendants)  his  dwelling  planta- 
tion for  life,  and  directed  that  his  real  estate,  including  his 
dwelling  plantation  after  her  death,  should  be  equally  divided 
among  his  five  children,  to  wit,  Caleb,  Edward,  Jinn,  Richard 
and  Mary,  and  that  his  personal  estate  should  be  equally  divi- 
ded between  his  said  wife  and  children. 

His  wife  was  appointed  executrix,  and  took  upon  herself  the 
execution  of  the  trust. 

In  this  capacity  she  returned  an  inventory,  and  an  additional 
inventory,  amounting  together  to  the  sum  of  $8,004.60 

And  a  list  of  debts,  sperate  and  desperate,  amounting  to 
,£759.7.21-,  or  $2,024.95 

And  an  additional  list,  for  -       100.00 

She  also  settled  sundry  accounts  with  the  orphans'  court, 
the  last  of  which,  passed  on  the  3rd  April  1826,  showed  a 
balance  in  her  hands  of  $7,711.80 

After  paying  claims.  &c.,  against  the  estate  for    $5,972.24 

There  remaining  so  large  a  sum  for  distribution  among  the 
representatives,  after  the  payment  of  so  much  money,  was  ow- 
ing principally,  to  the  appreciation  of  the  property  in  the  hands 
of  the  executrix,  and  her  second  husband,  Thomas  H.  Dorsey  ^ 
the  other  defendant. 

Upon  the  death  of  her  first  husband,  Mrs.  Dorsey  was  ap- 
pointed guardian  to  his  five  children.  Their  estate,  real  and 
personal,  was  appraised  under  the  authority  of  the  orphans' 
court,  at  $613.33  a  year,  or  $122.66|  to  each  child. 

In  her  character  of  guardian,  Mrs.  Dorsey  settled  two  ac- 
counts for  each  child — one  on  the  25th  of  April  1810,  the 
other  on  the  25th  April  1811,  in  which  the  court  allowed  her 
the  whole  annual  value  of  their  estate,  for  their  support. 

In  May  1811,  she  married  Thomas  H.  Dorsey,  one  of  the 
present  defendants,  who  thereupon  became  the  guardian  of  the 
children,  except  Richard,  who  was  then  dead,  and  as  such 
settled  a  series  of  accounts  for  each  ward,  commencing  on  the 
llth  of  June  1811. 

In  consequence  of  the  death  of  Richard,  the  $613.33  became 
divisible  among  four  instead  of  five,  and  the  share  of  each, 
therefore,  was  $153.33. 
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It  would  seem  from  the  accounts,  that  the  orphans'  court 
reduced  the  allowance  for  the  support  of  the  wards,  and  thus, 
by  the  increase  of  the  share  of  each  in  consequence  of  the 
death  of  Richard,  there  appears  to  have  remained  in  the  hands 
of  Thomas  H.  Dorsey,  as  guardian,  at  the  end  of  the  first  year, 
the  sum  of  $95  due  each  of  the  four  wards. 

Similar  balances,  according  to  the  accounts,  were  left  in  his 
hands  at  the  expiration  of  every  year,  during  the  continuance 
of  his  guardianship,  and  yet  these  balances  were  not  brought 
forward,  upon  the  settlement  of  the  successive  accounts — and 
as  no  notice  was  taken  of  these  balances  when  the  final  ac- 
count was  stated,  the  wards  say  they  have  been  seriously  in- 
jured. 

In  the  case  of  Caleb  Dorsey,  the  balances  from  1811  to  1819 
inclusive,  amount  to  $855.  In  that  of  Edward  Dorsey,  from 
1811  to  1821,  to  $1085;  and  in  that  of  Ann  Dorsey  the  wife 
of  Essex  to  $  . 

After  the  final  account  of  the  executrix,  and  the  various  ac- 
counts of  the  guardians  had  been  passed,  and  the  distributive 
share  of  each  actually  paid  over  to  them,  the  appellees  filed 
this  bill,  insisting  upon  numerous  errors  in  the  accounts  of  the 
executrix,  and  in  the  accounts  of  the  guardians,  and  adverting 
particularly,  to  the  omission  to  bring  forward  the  above  balan- 
ces of  $95,  and  the  great  injury  wThich  had  resulted  to  them 
therefrom. 

The  accounts  were  all  exhibited  with,  and  made  parts  of  the 
bill  which  prayed  that  the  defendants,  as  executors,  guardians 
or  otherwise,  might  be  compelled  to  account  to  the  complain^ 
ants,  and  to  each  of  them,  so  as  to  determine  the  liabilities  of 
the  defendants,  in  those  several  capacities,  or  otherwise. 

Upon  the  death  of  Richard  Dorsey  the  son,  letters  of  admin- 
istration upon  his  estate,  were  granted  to  Caleb  Dorsey. 

After  the  filing  the  answer,  and  sundry  exhibits,  the  case 
Was  referred  to  arbitration,  under  an  agreement. 

The  agreement  referred  the  matters  in  controversy  in  the 
cause,  to  the  arbitrament,  and  award  of  the  arbitrator,  and  au- 
thorised  him  to  determine  the  amounts  due  the  complainants, 
39  v.ll 
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from  the  defendants,  or  either  of  them,  in  their  several  char- 
acters of  executors  and  guardians. 

The  arbitrator  returned  his  award  to  March  term  1839,  in 
which  he  says,  that  having  been  attended  by  the  counsel  and 
witnesses  of  the  parties,  he  proceeded  to  consider  the  plead- 
ings and  proofs,  and  thereupon  awarded  and  determined,  that 
there  was  due  to  Essex  Dorsey  and  Jinn  his  wife  from  the  de- 
fendants Thomas  H.  Dorsey  and  Jinn  his  wife,  the  sum  of 
$4,018.16,  with  interest  on  $2,015.80  from  the  1st  January 
1839,  for  her  share  of  the  personal  estate  of  her  late  father, 
Richard  Dorsey;  for  her  share  of  the  rents  of  part  of  the  real 
estate  of  said  Richard  Dorsey ',  for  the  balances  on  his  guardian's 
accounts,  and  for  her  share  of  the  personal  estate  of  her  late 
brother,  Richard  Dorsey  of  Richard; — and  that  there  was  due 
from  the  said  defendants,  Dorsey  and  wife,  to  Edward  Dorsey, 
on  the  same  accounts,  the  sum  of  $2,106.23.  He  further 
awarded,  that  there  was  due  from  the  complainant,  Caleb  Dor- 
sey,io  the  defendant,  Thomas  H.  Dorsey,  $1,704.65,  after  al- 
lowing the  said  Caleb  such  sum  as  he  was  entitled  to  receive 
from  the  defendants,  on  the  above  accounts,  and  for  his  com- 
mission as  administrator  of  Richard  Dorsey  the  younger. 

The  arbitrator  then  proceeds  to  express  his  opinion  upon  the 
true  construction  of  the  will  of  Richard  Dorsey  the  elder,  and 
having  awarded,  that  the  case  should  be  entered  agreed,  so  far 
as  Sellman  was  concerned,  directed,  that  a  decree  should  be 
passed,  that  the  defendants  pay,  or  bring  into  court  to  be  paid, 
the  sums  awarded  Essex  Dorsey  and  wife  and  Edward  Dorsey; 
and  that  a  similar  decree  should  pass,  that  Caleb  Dorsey  pay, 
or  bring  into  court  to  be  paid,  the  sum  awarded  to  be  due  from 
him  to  the  defendant  Thomas  H.  Dorsey.  The  debt  due  from 
Caleb  to  said  defendant  was  founded  upon  mortgage,  and  the 
award  directed,  that  upon  the  payment  of  the  money,  releases 
should  be  executed. 

But  there  is  no  direction,  that  upon  the  payment  of  the  sums 
awarded  the  other  complainants,  receipts  should  be  given  by 
them,  or  satisfaction  entered  upon  the  record. 

In  distributing  the  personal  estate  of  Richard  Dorsey  the 
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younger,  directly  among  his  distributees,  instead  of  directing 
it  to  be  paid  to  his  administrator  Caleb,  the  arbitrator  says  he 
acted  with  the  consent  of  the  solicitors  of  the  parties.  No 
such  consent,  however,  appears  in  the  record,  and  it  is  denied 
that  any  such  was  given. 

In  conclusion,  the  arbitrator  professes  to  settle  the  question 
of  costs,  but  omits  to  do  so,  in  regard  to  one-fourth  of  them. 

The  defendants  insist  that  the  following  grounds  of  excep- 
tion are  good. 

1st.  That  as  it  appears  by  the  bill  and  proceedings  in  the 
cause,  that  the  defendants  were  called  upon  to  account  in  sev- 
eral distinct  capacities,  the  arbitrator  should  so  far  have  dis- 
criminated, as  to  show  how  much  was  due  from  them  respec- 
tively in  each  capacity,  and  yet,  by  his  award,  he  has  blended 
their  responsibilities  into  one  entire  sum;  thus  making  each 
liable  for  the  other,  and  confounding  the  different  characters  in 
which  they  were  required  to  account — and  also  making  Mrs. 
Dorsey  liable  for  the  defaults  of  her  husband  Thomas  H.  Dor- 
sey, after  their  marriage,  and  whilst  he  alone  was  guardian  of 
the  complainants. 

2nd.  That  the  said  award  is  neither  mutual  or  final.  The 
want  of  mutuality  consists,  among  other  things,  in  not  direct- 
ing releases  or  satisfaction  to  be  entered,  upon  the  payment  of 
the  money  awarded  to  be  paid  by  the  defendants  to  the  com- 
plainants— and  not  final,  in  omitting  to  decide  several  of  the 
questions  submitted  to  the  arbitrator. 

3rd.  That  the  said  award  is  erroneous,  in  deciding  matters 
not  within  the  submission,  which  matters,  thus  out  of  the  sub- 
mission, are  so  connected  with  those  which  are  within  it,  as 
to  render  it  impossible  to  separate  the  one  from  the  other. 

In  the  argument  of  this  point  the  appellants  will  insist,  that 
the  rights  of  Caleb  Dorsey,  as  administrator  of  Richard  the 
younger,  were  not  included  in  the  submission,  he  being,  as 
such  administrator,  no  party  to  the  bill,  and  yet  the  arbitrator 
has  adjudicated  upon  them; — and  he  has  also  allowed  said  ad- 
ministrator a  commission  as  such,  which  was  likewise  the  ex- 
ercise of  a  power  not  confided  to  him. 
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4th.  That  the  said  award  is  defective  in  distributing  the  share 
of  Richard  Dorsey  the  younger,  directly  among  his  distributees, 
instead  of  awarding  it  to  his  administrator,  who  if  properly 
before  the  court  was  entitled  to  receive  it,  and  in  omitting  to 
award  any  part  thereof  to  the  defendant  Jinn  his  mother. 

5th.  That  it  is  apparent  upon  the  face  of  the  award  that  the 
arbitrator  has  charged  the  defendants  with  the  rents  of  real  es- 
tate, in  which  the  defendant,  Jinn  Dorsey ,  had  a  life  estate. 

6th.  That  the  award  is  void,  because  one  of  the  parties  to 
the  submission  is  a  married  woman. 

7th.  That  if  the  arbitrator  had  power  to  allow  a  commission 
to  Caleb  Dorsey,  as  administrator  of  Richard,  he  has  so  exer- 
cised the  power,  as  to  make  the  defendant,  Thomas  H.  Dor- 
sey, pay  the  whole  of  it,  when  he  was  only  liable  for  a  part. 

8th.  The  appellants  will  also  contend,  that  according  to  the 
terms  of  the  submission,  and  the  award  of  the  arbitrator  in  this 
case,  the  Court  of  Chancery  had  no  jurisdiction  to  pass  the 
decree  upon  the  award. 

LLOYD  and  ALEXANDER  for  the  appellees  contended —  " 

1.  That  the  submission  is  good  and  obligatory  upon  all  the 
parties  thereto.     It  was  competent  for  Mrs.  Dorsey,  notwith- 
standing her  coverture,  to  bind  her  rights  in  this  suit  by  a  sub- 
mission to  arbitration.     But  if  the  law  was  otherwise,  the 
objection  will  not  avail  her  husband,  who  is  likewise  a  party 
thereto.     On  the  contrary,  the  court  will  oblige  him  to  fulfil 
the  engagements  of  his  wife. 

2.  That  the  award  observes  the  submission. 

1st.  In  deciding  every  question  which  was  submitted  to 
the  arbitrator. 

2nd.  In  confining  itself  to  the  decision  of  such  questions 
only  as  were  sumitted.  Caleb  Dorsey,  as  administrator 
of  Richard,  was  a  party  to  the  suit,  and  his  rights  as  ad- 
ministrator were  involved  in  the  submission. 

3.  That  from  the  character  of  the  referee,  who  is  a  solicitor 
of  the  court — from  the  nature  of  the  controversy,  and  from  the 
terms  of  the  submission — it  is  evident  that  the  parties  intended 
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to  submit  every  question  of  law  and  fact  to  the  decision  of  the 
arbitrator.  Hence  it  is  not  competent  for  the  appellants  to  rely 
on  any  supposed  mistake  of  the  arbitrator,  in  regard  to  any 
legal  questions  submitted  to  him. 

4.  That  in  truth  the  arbitrator  has  committed  no  mistake  in 
matters  of  law  or  matters  of  fact.  In  discussing  this  point  the 
appellees  will 

1st.  Deny  that  Mrs.  Dorsey  has  been  made  liable  for  the 
defaults  of  her  husband  after  their  marriage,  and  whilst 
he  alone  was  guardian  of  the  complainants. 
2nd.  Insist  that  the  arbitrator  did  right  in  distributing  the 
estate  of  Richard  Dorsey  of  Richard  directly  amongst 
his  distributees.  In  this  particular  he  acted  with  the 
consent  of  the  counsel  for  all  the  parties;  and  the  award 
itself  is  conclusive  evidence  of  such  consent  having 
been  given. 

3rd.  That  the  defendants  are  not  charged  with  the  rents 
of  an}  part  of  the  real  estate  in  which  Mrs.  Dorsey  had  a 
life  estate.  The  question  intended  to  be  raised  by  the 
appellant's  point  to  which  this  position  of  the  appellees 
is  an  answer,  is  supposed  to  be,  whether  Mrs.  Dorsey 
is  entitled  to  a  life  estate  in  Mrs.  Watson's  farm?  The 
construction  of  this  part  of  the  will  is  expressly  sub- 
mitted, and  it  will  be  apparent  from  an  inspection  of  the 
will  itself,  that  the  arbitrator  has  rightly  settled  the  ques- 
tion. And  further,  there  is  no  proof  that  the  defend- 
ants have  been  charged  with  the  rents  of  this  farm  re- 
ceived by  Thomas  H.  Dorsey. 

4th.  That  the  arbitrator  in  his  adjustment  of  the  account 
between  the  appellee  Caleb,  and  the  appellants,  has  not 
charged  the  appellants  with  anything  which  is  not 
properly  chargeable  against  them. 

5.  That  the  award  is  likewise  good  in  form.  The  decree 
being  in  personam,  it  was  not  necessary  that  the  award  should 
discriminate  the  sum  due  from  the  defendants  in  one  capacity 
from  the  sum  due  from  them  in  another  capacity; — nor  was  it 
necessary  that  the  award  should  direct  mutual  releases,  &c. 
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6.  That  if  the  award  is  defective  as  to  the  sums  awarded  to 
Essex  Dorsey  and  wife  and  Edward  Dorsey^  it  is  unexception- 
able at  least  in  regard  to  the  matters  in  dispute  between  the 
appellants  and  Caleb  Dorsey — and  in  regard  to  the  title  of  the 
appellant  Ann  to  Mrs.  Watson's  farm.     And  to  this  extent  it 
may  be  confirmed,  although  in  other  respects  it  should  be  re- 
jected or  set  aside. 

7.  That  upon  an  award  made  pursuant  to  the  submission  in 
this  cause,  the  Court  of  Chancery  has  jurisdiction  to  pass  a 
decree. 

SPENCE,  J.,  delivered  the  opinion  of  this  court. 

We  think  in  this  case  the  award  is  void  by  reason  of  its  un- 
certainty. The  arbitrator  should  have  set  out  in  his  award,  on 
account  of  which  of  the  defendants,  the  indebtedness  accrued, 
and  in  what  character. 

The  award  is  therefore  set  aside  and  the  cause  remanded  to 
the  Chancellor.  And  to  that  end  this  court  will  sign  a  decree. 

DECREE  REVERSED  AND  CAUSE  REMANDED. 


THOMAS  P.  CRAWFORD  vs.  ZACHARIAH  BERRY. — Dec.  1840. 

In  trespass  q.  c.  f.,  defence  was  taken  on  warrant,  to  prove  location,  a  certi- 
ficate of  resurvey,  not  located,  is  inadmissible. 

A  certified  copy  under  the  seal  of  the  land  office,  is  the  best  evidence  of  a 
certificate  purporting  to  have  been  made  under  a  warrant  of  resurvey  from 
that  office. 

APPEAL  from  Prince  George's  County  Court. 

This  was  an  action  of  trespass  Q.  C.  F.,  for  a  trespass  upon 
Greenwood.  The  defendant  pleaded  not  guilty,  and  took  de- 
fence on  warrant. 

At  the  trial  of  this  cause,  the  plaintiff,  to  maintain  the  issue 
on  his  part,  read  in  evidence  to  the  jury  the  certificate  of  re- 
survey  of  the  tract  of  land  called  Greenwood  Park,  in  the  de- 
claration mentioned,  and  proved  that  the  same  corresponded 
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with  the  location  thereof  made  by  him  upon  the  plots,  and  prov- 
ed title  in  himself  to  said  tract.  He  further  proved,  that  the 
tree  just  within  the  plaintiff's  location  of  the  first  line  of  his 
tract,  indicated  upon  the  plat  by  the  mark  L,  was  cut  down 
by  the  plaintiff  some  time  in  the  year  eighteen  hundred  and 
thirty-five,  and  that  after  being  cut  thus  down,  the  timber  of 
the  said  tree  was  carried  away  by  the  defendant.  He  further 
proved,  that  this  cutting  down  and  carrying  away,  was  shortly 
before  the  institution  of  this  suit.  The  defendant  thereupon, 
to  maintain  the  issue  joined  upon  his  part,  read  to  the  jury  the 
patent  for  the  tract  of  land  called  "Outlett,"  and  proved  that 
the  same  corresponded  with  the  location  thereof,  made  by  him 
upon  the  plat,  and  proved  title  in  himself  to  said  tract.  The 
defendant  then  further  proved,  that  some  short  time  subsequent- 
ly to  the  year  eighteen  hundred,  a  survey  was  made  of  the  first 
and  second  lines  of  Greenwood  Park,  and  the  second  and  third 
lines  of  "Outlett,"  being  a  dividing  line  between  the  parties, 
by  John  Magill,  a  former  surveyor  of  Prince  George's  county, 
in  the  presence  of  and  with  the  consent  of  the  present  defend- 
ant, and  the  late  Nathaniel  Craufurd,  under  whom  the  plain- 
tiff claims,  when  the  said  first  line  of  Greenwood  Park  and 
second  of  "  Outlett,"  being  the  dividing  line,  was  run  from  the 
beginning  thereof,  at  A,  upon  the  plats,  and  from  that  point 
along  the  line  indicated  by  the  black  dotted  lines,  being  the 
defendant's  location  thereof,  to  the  white  oak  tree,  at  the  end 
of  said  line,  at  the  letter  C,  and  proved  that  the  said  tree  was 
then  with  the  consent  of  said  Craufurd  and  Berry,  marked  as 
a  bounded  tree,  and  as  the  termination  of  said  first  line  of  the 
plaintiffs'  tract,  and  second  of  Outlet,  and  dividing  line  be- 
tween the  said  parties,  and  proved  by  witnesses  that  said  tree 
now  stands  at  the  end  of  said  line,  as  located  by  the  defend- 
ant. The  plaintiff  thereupon  proved,  that  in  the  year  eigh- 
teen hundred  and  thirty-five,  when  a  private  survey  of  said 
line  was  made  by  the  defendant,  no  marks  were  visible  on  said 
tree,  and  that  the  said  tree  was  then  marked  by  blazing  the 
same,  and  then  for  the  purpose  of  proving  that  the  witnesses 
who  had  proved  on  the  part  of  the  defendant,  that  said  tree 
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was  marked  upon  the  said  survey  made  by  McGill,  and  agreed 
upon  as  a  bounded  tree,  at  the  end  of  the  said  lines  were  mista- 
ken; and  also  for  the  purpose  of  proving  that  his  location  of 
Greenwood  Park  was  the  correct  location,  offered  to  read  to  the 
jury  the  following  certificate  of  resurvey  of  said  tract,  made 
for  the  said  Nathaniel  Craufurd,  in  the  year  seventeen  hundred 
and  ninety-nine.  [This  certificate  was  not  under  the  seal  of  the 
land  office,  though  it  purported  to  be  in  virtue  of  a  warrant  of  re- 
surveyfor  Greenwood  Park, from  that  office,]  by  which  it  appears 
that  there  is  no  call  at  the  end  of  said  first  line,  intending  to  insist 
before  the  jury  that  the  survey,  of  which  the  said  paper  was 
the  certificate,  was  the  survey  spoken  of  by  the  defendant's 
witness,  and  that  they  were  mistaken,  as  well  in  regard  to  the 
date  at  which  the  same  was  made,  as  in  regard  to  the  other 
facts  sworn  to  by  them  in  relation  thereto;  but  it  appearing 
that  said  certificate  of  resurvey  contained  a  small  quantity  of 
vacancy,  not  included  in  the  original  tract  called  Greenwood 
Park,  and  that  another  small  portion  of  said  original  tract  had 
been  left  out,  as  being  within  the  limits  of  elder  surveys,  the 
Court,  (STEPHEN,  C.  J.,  and  KEY,  A.  J.,)  upon  the  objection 
of  the  defendant's  counsel,  refused  to  permit  said  certificate 
to  be  read  to  the  jury.  The  plaintiff  excepted,  and  brought  this 
appeal. 

The  cause  was  argued  before  ARCHER,  DORSET,  CHAM- 
BERS, and  SPENCE,  J. 

By  J.  JOHNSON  and  T.  F.  BOWIE  for  the  appellants,  who 
contended — 

1.  That  as  the  plaintiff  had  located  the  whole  of  his  tract  cal- 
led "  Greenwood  Park"  and  proved  title  in  himself  thereto, 
the  certificate  of  the  resurvey  of  the  same  tract,  of  the  5th  of 
June  1799,  though  not  located,  was  admissible. 

2.  That  said  certificate,  if  it  had  gone  to  the  jury,  was  cal- 
culated to  have  a  material  influence  upon  their  minds,  in  form." 
ing  their  verdict. 
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T.  S.  ALEXANDER  and  A.  C.  MAGRUDER  for  the  appellees 
contended — 

1.  That  if  the  paper  could  have  been  admitted  for  any  pur- 
pose, it  should  have  been  located  on  the  plots.  It  correspond- 
ed with  no  location  thereon. 

2.  That  if  there  had  been  any  certificate  or  survey  of  Green- 
wood, and  it  was  necessary  for  any  purpose  to  offer  the  same 
in  evidence,  a  copy  from  the  land  office,  and  not  a  paper  made 
out  for  Nathaniel  Crawford,  should  have  been  offered  in  evi- 
dence. 

3.  The  paper  was  offered  to  contradict  the  defendant's  tes- 
timony, it  has  no  tendency  to  prove  the  matters  for  which  it 
was  offered  in  proof. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

We  think  the  evidence  proposed  to  be  offered,  was  neither 
admissible  to  prove  location  on  the  part  of  the  plaintiff,  nor  to 
contradict  the  witness. 

It  is  said  in  Mundell  vs.  Perry,  2  Gill  fy  John,  205,  that  the 
object  and  intention  of  introducing  plots  in  the  cause,  is  to  give 
certainty  to  the  claim  and  defence ;  and  to  apprise  the  parties 
that  the  location  of  other  lands,  is  to  be  used,  to  illustrate  and 
support  the  location  of  those  under  which  they  claim  title,  and 
to  prevent  surprise.  The  same  doctrine  is  laid  down  in  7 
Gill  &  John.  68,  and  that  no  title  paper,  not  located,  can  be 
offered  in  evidence,  and  as  the  court  enquired  there,  we  ask 
here,  was  there  any  location  on  the  plots  corresponding  with 
the  resurvey  on  Greenwood  Parkt  There  certainly  was  not; 
and  the  answer  to  this  question,  is  decisive  of  the  point  in 
controversy. 

Nor  do  we  think  it  was  admissible  in  evidence  to  contra- 
dict the  witness.  If  under  any  circumstances  it  could  have 
been  received  for  such  a  purpose,  a  certified  copy  should  have 
been  produced  the  best  evidence. 

JUDGMENT  AFFIRMED. 

40  v.ll 
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SAMUEL  MOALE  AND  OTHERS,  vs.  E.  S.  BUCHANAN 
OTHERS. — December,  1840. 

E.  (carrying  on  business  under  the  name  of  W.  Factory,)  being  indebted,  pro- 
posed to  his  creditors  in  writing,  signed  by  his  agent,  as  follows  :  "A  deed 
of  trust  of  all  the  property  to  be  executed  for  the  payment  of  such  notes 
already  given  by  said  Factory,"  &c.,  as  may  be  renewed  for  twelve  months, 
payable  afterwards,  in  monthly  payments.  This  proposal  was  accompa- 
nied by  another  paper,  headed,  State  of  Warren  Factory,  and  included  m 
its  recitals  among  other  property,  "Factory  Pratt  Street-"  It  was  ac- 
cepted by  some  of  his  creditors,  and  a  deed  of  trust  executed.  It  appeared 
that  the  Factory  Pratt  Street,  was  situated  on  two  lots  of  ground,  which 
belonged  as  well  to  E,  as  his  brothers  and  sisters;  but  the  deed  of  trust  in 
which  the  brothers  and  sisters  united,  by  mistake  omitted  one  of  those  lots, 
contrary  to  the  expectation  and  intention  of  the  grantors,  trustees,  and 
creditors.  Before  the  discovery  of  this  mistake,  two  creditors  of  the  grantors 
obtained  judgments  at  law  against  them,  one  before,  and  one  after,  the  date 
at  which  the  trustees  took  possession  of  the  Factory  Pratt  Street — upon  a 
bill  filed  to  reform  the  deed  of  trust,  add  the  omitted  lot,  and  enjoin  the 
judgment  creditors  from  proceeding  at  law  against  that  lot.  It  was  held, 
that  the  judgment  creditor  who  had  obtained  a  lien  at  law  before  the  trus- 
tees took  possession,  and  without  notice  of  the  original  contract,  might 
proceed  at  law  to  enforce  such  lien  ;  but  that  as  the  other  judgment  credi- 
itor  had  received  a  dividend  from  the  trustees,  he  thereby  became  an  equit- 
able party  to  the  deed,  and  could  not,  under  any  aspect,  enforce  his  judgment 
in  opposition  to  the  agreement  on  which  the  deed  was  founded.  Upon  these 
principles,  the  deed  was  decreed  to  be  reformed,  in  conformity  with  the  ori- 
ginal contract. 

A  paper  signed  by  a  party  proposing  to  convey  all  the  property,  cannot  be 
connected  by  parol  with  another  paper  not  signed,  for  the  purpose  of  desig. 
nating  the  property  designed  to  be  conveyed,  and  thus  escape  the  prohibi- 
tions of  the  statute  of  frauds. 

An  agreement  to  be  within  the  statute  of  frauds,  cannot  be  partly  in  writing' 
and  partly  in  parol.  It  must  be  entirely  in  writing,  and  signed  by  the  par- 
ties or  their  authorised  agents. 

Parol  evidence  may  however  so  connect  two  papers,  as  to  be  evidence,  that 
they  both  related  to  and  formed  parts  of  one  contract. 

An  agreement  entirely  by  parol  and  in  part  performed,  may  be  specifically 
executed ;  part  performance  taking  the  case  out  of  the  statute  of  frauds. 

So  where  there  was  an  agreement  to  convey  two  lots  to  trustees  for  credi- 
tors, in  consideration  of  indulgence  and  extension  of  credit,  void  under  the 
statute  of  frauds,  takingpossession  of  the  property  under  the  contract,  and 
granting  the  indulgence,  is  such  a  part  performance  of  the  agreement,  as 
will  induce  equity  to  execute  it  specifically. 

Trustees  who  hold  property  under  a  deed  for  the  benefit  of  c.  q.  t.,  have  such 
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an  interest,  as  will  enable  them  to  enforce  the  agreement  on  which  tho 
deed  was  fonnded. 

It  is  no  objection  to  the  execution  of  a  contract,  on  the  ground  of  part  per- 
formance, that  it  is  partly  in  writing,  and  partly  by  parol. 

Tho  opinion  of  Sir  William  Grant,  7  Vesey  Jr.  217,  controverted  and  denied. 

There  are  many  cases,  in  which  parol  evidence  at  the  instance  of  a  complain- 
ant, may  be  received  to  rectify  a  contract,  and  execute  ^specifically  as 
rectified. 

A  contract  which  creates  a  specific  lien  on  real  property,  has  a  superior 
equity  to  tho  general  lien  of  a  subsequent  judgment. 

An  infant  is  not  bound  by  his  deed. 

APPEAL  from  Chancery. 

The  bill  in  this  case  was  filed  on  the  8th  day  of  June  1831, 
by  Samuel  Moale  and  Reuerdy  Johnson  trustees,  and  Robert 
Lemmon  $?  Co.  and  others,  creditors  on  their  own  behalf,  as 
also  on  behalf  of  other  creditors  of,  &c.;  and  alleged  that  E. 
S.  Buchanan,  being  the  ostensible  proprietor  of  Warren  Fac- 
tory, and  carrying  on  trade  and  commerce  under  the  name  of 
The  Warren  Factory,  and  being  largely  indebted  unto  R.  L. 
#  Co.,  to  wit,  in  the  sum,  &c.,  and  also  to,  &c. — for  the  pur- 
pose of  gaining  indulgence  for  payment  of  said  claims,  and 
an  extension  of  time  for  payment  thereof,  did  propose  to 
grant  and  convey  to  trustees,  all  the  property  hereinafter  men- 
tioned, as  a  security  for  the  payment  thereof,  and  the  said  pro- 
prietors of  the  said  Warren  Factory,  and  the  persons  composing 
the  said  trading  establishment,  made  said  proposals  in  writing, 
dated  the  14th  day  of  July  1829,  signed  by  their  solicitors 
and  agents,  accompanied  by  a  statement  in  writing,  compris- 
ing and  showing,  to  the  said  creditors  and  your  complainants, 
all  the  property  and  effects,  which  they  propose  so  to  grant 
and  convey  to  the  trustees  for  the  said  creditors  and  your  com- 
plainants as  aforesaid,  among  which  said  property,  are  all  those 
two  lots  and  parcels  of  ground,  and  the  Factory  and  buildings 
thereon  situate  in  Pratt  street  in  the  city  of  Baltimore,  which 
proposition,  and  property  mentioned  in  the  said  statement 
which  accompanied  said  proposition,  and  which  proposition, 
was  accepted  by  your  complainant's  creditors  as  aforesaid,  and 
by  the  other  creditors  of  Warren  Factory  in  writing,  and  the 
extended  credit  on  the  said  debts,  on  the  faith  thereof  actually 
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granted;  but  for  greater  certainty  your  complainants  herewith 
file  a  true  copy  of  the  said  proposition  and  statement,  which 
they  pray  may  be  deemed  a  part  of  this  their  bill  of  complaint, 
the  original  whereof,  now  in  the  possession  of  your  complain- 
ants, and  ready  to  be  produced,  &c.  Your  complainants  fur- 
ther state,  that  E.  S.  Buchanan,  R.  S.  Buchanan  and  others,  for 
the  purpose  of  inducing  the  creditors  of  the  Warren  Factory, 
to  accept  the  said  proposition,  and  to  grant  time  and  indul- 
gence to  the  said  proprietors,  and  partners  of  Warren  Factory 
according  to  the  terms  of  the  proposition  of  the  14th  July 
1829,  did  agree  to  grant  and  convey  to  trustees  aforesaid,  cer- 
tain property  which  belonged  to  them  individually,  and  which 
is  mentioned  in  said  statement,  and  among  which  are  the  said 
lots  and  factory  on  Pratt  street  aforesaid,  as  a  further  security 
for  the  payment  of  the  claims  of  your  complainant's  creditors 
as  aforesaid,  and  the  others,  creditors  of  Warren  Factory,  which 
security  your  complainant's  creditors  and  others  as  aforesaid, 
creditors  of  Warren  Factory,  agreed  to  and  did  accept  in  wri- 
ting. Your  complainants  further  state,  that  the  said  E.  S. 
Buchanan  and  others,  with  the  true  intent  of  fulfilling  the 
terms  of  the  said  proposition  and  statement  of  the  14th  July 
1829,  did  by  a  certain  deed  of  trust,  bearing  date  the  17th 
day  of  July  1829,  grant  and  convey  to  the  said  Samuel  Moale 
and  Reverdy  Johnson,  all  those  tracts  of  land,  lots,  &c.,  de- 
scribed in  the  deed  of  trust,  for  the  use  and  trust  therein 
mentioned,  &c. ;  that  the  Pratt  Street  Factory  mentioned  in 
said  statement,  was  built  and  erected  on  the  following  de- 
scribed two  pieces  or  parcels  of  ground,  to  wit,  all  that  lot, 
&c.,  covered  with  the  buildings  and  improvements,  called  the 
Pratt  Street  Factory,  and  had  been  before,  and  at  the  time  of 
the  said  proposition  of  the  14th  July,  was  used  as  a  Factory; 
that  said  Moale  and  Johnson,  the  trustees,  had  actual  and  entire 
possession  of  the  said  Pratt  Street  Factory,  and  the  lots  of 
ground  upon  which  it  was  built,  on  or  about  the  1st  day  of 
October  1830,  and  on  or  about  the  8th  day  of  October,  in  the 
year  last  aforesaid,  had  the  same  insured  as  property  belong- 
ing to  the  trust  mentioned  in  the  agreement  and  deed  of  trust 
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aforesaid;  that  from  the  date  of  the  said  deed  of  trust,  they 
and  the  other  creditors  of  Warren  Factory,  were  under  the  im- 
presssion,  that  both  the  said  pieces  or  parcels  of  ground  on 
which  the  said  Pratt  Street  Factory  was  erected,  had  been  con- 
veyed by  the  said  deed  of  trust  of  17th  July  1829,  to  the  said 
Moale  and  Johnson,  according  to  the  terras  of  the  said  agree- 
ment of  the  14th  July  1829,  and  under  that  impression,  the 
said  Moale  and  Johnson  took  the  possession  of  it  as  aforesaid, 
with  the  consent  of  the  said  grantors  of  the  said  deed,  (ex- 
cept Samuel  S.  Buchanan,  who  objected  to  the  said  deed  by 
reason  of  his  minority  when  he  executed  the  same,  and  only 
on  that  account,)  and  held  the  possession  thereof  until  some 
time  on  or  about  the  1st  day  of  December  1830,  when  the 
same  was  sold  under  a  decree  of  Baltimore  county  court  to 
H.  W.  Evans,  and  which  said  sale  was  afterwards  rescinded 
by  said  court  on  account  of  an  outstanding  life  estate,  and 
the  mistake  in  the  said  deed  as  hereinafter  mentioned;  that 
by  omission,  mistake  and  accident,  one  of  the  said  pieces  or 
parcels  of  ground  upon  which  the  said  Pratt  Street  Factory 
was  so  «rected,  to  wit,  the  piece  of  ground  conveyed,  &c., 
was  not  included  by  the  said  deed  of  trust  of  the  17th  July 
1829,  as  was  intended  by  said  grantors,  and  grantees,  but 
from  mistake,  accident  or  omission,  was  left  out  of  the  same, 
contrary  to  said  agreement  of  the  14th  July  1829,  and  the 
contract  of  the  said  creditors  as  aforesaid.  Your  complain- 
ants further  state,  that  Edmund  Didier,  and  the  president  and 
directors  of  the  Marine  Bank  of  Baltimore,  creditors  of  the 
said  Warren  Factory,  have  each  of  them  obtained  judgments 
against  the  said  E.  S.  Buchanan,  Er.  S.  Buchanan  and  R.  S. 
Buchanan,  in  Baltimore  county  court,  and  have  caused  four 
writs  of  fi.fa.,  dated  on  or  about  the  llth  May  1831,  to  issue 
on  said  judgments,  and  have  delivered  said  writs  of  fi.fa.  to 
the  sheriff  of  Baltimore  county,  to  be  levied  upon  all  that  piece 
or  parcel  of  ground  conveyed  as  aforesaid,  by,  &c.,  No.  756, 
and  the  said  sheriff  on  the  31st  May  1831,  levied  said  writs 
of  fi.fa.  on  the  said  piece  or  parcel  of  ground,  and  by  virtue 
thereof,  hath  actually  advertised  the  said  piece  or  parcel  of 
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ground  for  sale  on  the  22nd  June  1831,  and  intends  to  sell 
the  same  to  satisfy  said  judgment;  that  E.  S.  B.  is  dead,  and 
E.  S.  B.  and  others,  are  her  heirs  at  law ;  that  S.  S.  B.  is  a 
minor,  and  said  deed  not  effective  as  to  him.  Prayer  for  a 
conveyance  for  the  ground  omitted  in  the  deed  of  trust,  and 
for  further  relief — for  an  injunction  against  the  Marine  Bank 
and  Edmund  Didier,  enjoining  further  proceedings  at  law,  and 
for  subpoenas. 

With  the  bill  of  complaint  were  exhibited  the  deeds  for  the 
lots  691  and  756,  to  Elizabeth  Buchanan,  and  also  exhibit  No. 
4,  as  follows: 

R.  Proposition  on  the  part  of  James  A.  Buchanan,  as  agent 
of  the  Warren  Factory,  a  deed  of  trust  of  all  the  property  to 
be  executed  for  the  payment  of  such  of  the  notes  already  given 
by  said  Factory,  and  two  borrowed  and  endorsed  by  them  as 
may  be  renewed  for  twelve  months,  payable  afterwards  in 
monthly  payments,  with  a  provision,  that  the  present  agent  is 
to  have  the  management  of  the  property,  until  there  be  a  de- 
fault in  this  agreement,  and  that  such  of  the  creditors  as  agree 
to  a  trust,  are  to  be  first  paid,  subject  of  course  to  the  existing 
mortgages.  Signed  S.  Moale,  R.  Johnson,  for  proprietors  of 
Warren  Factory— 14th  July  1829. 

The  proposition  is  accepted,  signed  by  the  complainants 
and  various  creditors.  Another  exhibit  filed  with  the  bill  was 
as  follows,  viz : 

S.  State  of  Warren  Factory  in  July  1829;  8208  spindles 
in  two  cotton  mills  with,  &c.,  and  after  enumerating  various 
articles  of  personal  property,  debts,  &c.,  with  a  valuation  of 
each,  and  a  statement  of  annual  profits,  then  dwelling  house 
$25,000— warehouses  in  Light  street  $70,000 — Factory  Pratt 
street  $35.000,  &c.  &c. 

Exhibit  No.  5,  was  a  copy  of  the  levy  under  the  fi.fa.  on 
lot  No.  756,  on  Pratt  street  in  the  city  of  Baltimore,  at  the 
suits  of  Edmund  Didier,  and  the  Marine  Bank. 

On  the  8th  June  1831,  the  Chancellor,  (BLAND,)  ordered 
subpoena  and  injunction  as  prayed  by  the  bill. 

The  answer  of  E.  S.  Buchanan,  Robert  S.  Buchanan,  Wil- 
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Ham  B.  Buchanan  and  wife,  admitted  that  E.  S.  Buchanan,  de- 
ceased, was  the  proprietor  of  the  Warren  Factory,  carrying  on 
trade  under  that  name;  was  indebted  to  the  complainants  and 
others;  that  J.  A.  Buchanan  was  the  general  agent  of  said  Fac- 
tory; that  the  Warren  Factory,  being  unable  to  meet  its  en- 
gagements for  the  purpose  of  obtaining  indulgence  for  pay- 
ment of  the  said  debts,  and  an  extension  of  time  for  payment, 
did  propose  to  grant  and  convey  to  trustees,  all  the  property 
thereinafter  mentioned,  as  a  security  for  the  payment  of  said 
claims,  and  the  said  proprietor  of  Warren  Factory  made  said 
proposal  in  writing,  dated  on  the  14th  July  1829,  signed  by 
the  said  Samuel  Moale  and  Reverdy  Johnson,  their  solicitors 
and  attorneys,  acting  for  them,  and  which  said  written  pro- 
posals was  accompanied  by  a  statement  in  writing,  compris- 
ing and  showing  to  the  said  creditors  and  complainants,  all 
the  property  and  effects  which  they  proposed  to  convey  to  trus- 
tees, for  your  said  complainants,  and  the  other  creditors  of  the 
Warren  Factory  ;  and  these  defendants  admit,  that  the  said 
proposal  and  statement  of  property  were  accepted  by  the  said 
creditors;  and  the  extended  credit  on  the  said  debts  actually 
given ;  that  the  proposal,  statement  and  acceptance,  filed  with 
the  bill  are  true  copies;  they  admit,  that  the  lots  of  ground, 
and  factory  and  buildings  thereon  situate  on  Pratt  street,  were 
proposed  to  be  given  to  said  trustees,  and  were  included  in 
the  statement  accompanying  the  written  proposals  as  an  in- 
ducement to  the  said  creditors  to  accept  said  proposal,  and 
grant  the  indulgence  asked  for  by  the  Warren  Factory  •  that 
these  defendants  for  the  purpose  of  inducing  the  said  com- 
plainants's  creditors  aforesaid,  and  the  other  creditors  of  the 
Warren  Factory,  to  accept  the  said  proposal  of  the  14th  July 
1829,  and  to  grant  time  and  indulgence  to  said  proprietors 
of  Warren  Factory,  did  agree  to  grant  and  convey  to  trustees, 
certain  property  which  belonged  to  them  individually,  and 
which  is  mentioned  in  said  statement,  and  among  other  pro- 
perty the  said  lots  of  ground,  buildings  and  Factory  on  Pratt 
street  aforesaid,  mentioned  in  the  said  bill  of  complaint,  as  a 
further  additional  security  for  the  payment  of  said  debts  or 
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claims,  and  which  was  accepted  as  aforesaid;  that  for  the  pur- 
pose of  complying  with  their  said  agreement,  and  in  fulfilment 
of  the  terms  of  the  said  proposal  and  statement  of  the  pro- 
perty therein  mentioned,  did  by  their  certain  deed  of  trust  of 
the  I7th  July  1829,  grant  and  convey  to  the  said  Samuel  Moale 
and  Reverdy  Johnson,  all  the  land  therein  mentioned ;  that  the 
Pratt  street  Factory  mentioned  in  said  statement,  was  built 
and  erected  on  the  said  two  lots  or  parcels  of  ground  mention- 
ed in  said  bill,  to  wit,  &c. ;  that  before  the  14th  July  1829,  the 
said  two  lots  were  so  built  upon  and  used,  and  that  said  trus- 
tees took  possession  on  or  about  the  1st  October  1830;  that 
these  defendants  were  under  the  impression  and  always  be- 
lieved, that  the  said  Pratt  street  Factory,  and  the  said  lots  of 
ground  on  which  the  same  is  erected,  had  been  conveyed  by 
the  deed  of  trust  of  17th  July  1829,  to  said  Moale  and  Johnson, 
according  to  the  terms  of  said  proposal,  and  the  said  complain- 
ant's creditors  and  other  creditors,  were  under  the  like  im- 
pression and  did  so  believe,  and  that  the  omission  to  include 
it  arose  from  accident  and  mistake  upon  the  part  of  the  gran- 
tors of  said  deed  of  trust.  The  answer  saved  throughout,  the 
interest  of  S.  S.  Buchanan,  arising  from  his  infancy  and  dis  • 
sent,  and  also  admitted  the  judgments  of  E.  Didier  and  the 
Marine  Bank  of  Baltimore. 

The  answer  of  the  Marine  Bank,  denied  the  making  of  the 
proposition  on  behalf  of  the  Warren  Factory  to  its  creditors, 
or  that  it  was  accompanied  by  any  statement  in  writing,  as 
set  forth  in  the  bill;  or  that  the  said  two  lots  were  included, 
or  that  said  proposition  was  accepted  by  all  the  creditors  of 
said  Factory.  That  answer  admitted  the  deed  of  trust,  but 
denied,  that  E.  S.  B.  and  others,  intended  to  do  more  than 
execute  said  deed,  and  that  the  Factory  did  not  cover  the 
said  two  lots.  The  defendants  do  not  know,  and  cannot  ad- 
mit, that  the  said  Moale  and  Johnson  had  possession  of  said 
property,  and  denied  the  alleged  accident  or  mistake.  The 
answer  also  admitted  the  minority  of  S.  S.  B.,  and  their  judg- 
ment against  the  grantors  of  the  deed  of  trust;  the  levy  un- 
der fi.fa.  and  design  to  sell;  that  said  deed  as  to  them  is  void, 
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and  will  not  be  enforced  in  equity.  That  as  creditors  subse- 
quent to  that  deed  without  notice,  they  have  a  vested  right  in 
said  property,  and  claim  to  enforce  their  judgment,  &c. 

The  answer  of  Edmund  Didier,  set  up  various  objections  to 
said  deed,  but  as  those  defences  were  not  considered  by  the 
Court  of  Appeals,  it  is  not  deemed  necessary  to  insert  them 
further  than  as  disclosed  above  in  the  answer  of  the  Marine 
Bank.  This  defendant  claimed  as  a  judgment  creditor. 

The  answer  of  S.  Smith  Buchanan,  admitted  the  intention 
to  convey  both  lots  by  his  co-grantors,  but  relied  on  his  in- 
fancy as  a  bar  to  any  recovery  against  him. 

On  the  23rd  February  1833,  upon  the  petition  of  the  com- 
plainants, the  Chancellor  (BLAND,)  authorised  the  examina- 
tion as  witnesses  for  the  complainants  of  E.  S.  Buchanan)  R. 
S.  Buchanan  and  W.  B.  Buchanan,  subject  to  all  legal  excep- 
tions. 

A  commission  was  issued,  under  which  a  variety  of  proof 
was  returned.  The  complainants  proved  their  deed  of  trust, 
and  offered  evidence  of  the  omission  and  mistake.  The  judg- 
ment of  the  Marine  Bank  was  rendered  the  7th  October  1830, 
and  was  against  R.  S.  Buchanan  and  E.  S.  Buchanan.  That 
of  Didier  was  dated  1st  April  1831,  and  against  the  same  par- 
ties. It  was  admitted,  that  E.  Didier  had  received  from  the 
trustees,  Moale  and  Johnson,  the  dividend  on  his  claim  equally 
with  the  other  creditors  of  the  trust  fund — 19th  May  1834, 
$1,321.37,  13th  June  1834,  $333.46. 

At  March  1839,  the  Chancellor  (BLAND,)  dissolved  the  in- 
junction  and  dismissed  the  bill,  being  of  opinion,  that  the  al* 
leged  mistake  as  set  forth  in  the  bill,  was  not  sustained  by  proof 
sufficiently  strong  and  clear;  that  the  deed  of  17th  July  1829, 
cannot  be  corrected  to  the  prejudice  of  the  defendant  credi- 
tors, who  were  not  shown  to  have  had  notice  of  its  having 
been  executed  under  any  mistake,  and  that  if  it  were  correct- 
ed as  prayed,  so  as  to  embrace  an  additional  amount  of  pro- 
perty, it  could  not  be  deemed  valid  and  available  against  the 
defendant  creditors,  who  are  not  shown  to  have  assented  to, 
or  become  parties  to  it. 
41  v.ll 
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The  complainants  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSEY, 
CHAMBERS,  and  SPENCE,  J. 

By  N.  WILLIAMS,  S.  MOALE  and  R.  JOHNSON  for  the  ap- 
pellants, and 

By  McJVLvHON  and  RICHARDSON  for  the  appellees. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

There  is  no  agreement  in  writing  within  the  statute  of  frauds 
for  the  transfer  of  any  lands  to  trustees  in  this  ease.  The  pro- 
posal R  designates  no  land,  or  property  to  be  conveyed.  It 
proposes  to  convey  all  the  property,  without  designating  what 
property.  To  make  it  an  agreement  within  the  statute  of  frauds, 
it  cannot  be  connected  by  parol  evidence  with  schedule  S.  An 
agreement  to  be  within  the  statute  of  frauds,  cannot  be  partly 
in  writing,  and  partly  in  parol.  It  must  be  entirely  in  wri- 
ting, and  signed  by  the  parties  to  be  charged,  or  their  author- 
ised agents,  and  if  proposal  R,  had  referred  to  schedule 
S,  without  further  explanation,  it  would  have  been  difficult  for 
both  conjointly  to  have  said,  that  the  parties  had  agreed  to  con- 
vey all  the  property  in  schedule  S,  to  trustees;  because  that 
paper  contained  a  schedule  of  other  property,  than  property 
owned  by  the  Factory,  and  the  proposal  R,  wras  only  made  in 
behalf  of  the  Factory.  The  parol  evidence  however,  when 
connected  with  proposal  R,  and  schedule  S,  leaves  no  doubt 
on  our  minds,  but  that  it  was  agreed  between  the  Warren  Fac- 
tory^ and  the  owners  of  the  city  property,  (including  the  Pratt 
street  Factory,  embracing  both  lots,  as  well  the  lot  included  in 
the  deed  of  17th  July  1829,  as  the  lot  excluded,)  and  the  cred- 
itors of  the  Warren  Factory,  that  all  the  property  in  schedule 
S,  should  be  conveyed  to  the  creditors  of  Warren  Factory,  if 
they  would  grant  the  time  asked  for  in  proposal  R,  to  meet  the 
responsibilities  due  them. 

It  is  clear  in  our  minds,  that  it  was  not  the  design  of  the 
parties  to  reduce  the  entire  agreement  to  writing.  The  pro- 
posal R,  was  made  to  show  the  terms  of  the  deed,  and  the 
extent  of  indulgence  asked. 
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The  schedule  S,  was  made  to  show  the  general  condition 
of  the  Factory,  so  as  to  induce  the  creditors  to  grant  the  indul- 
gence, and  what  property,  individual  and  otherwise,  was  in- 
tended to  be  conveyed;  but  it  was  unintelligible,  without  oral 
explanations,  as  to  the  property  intended  to  be  conveyed.  Be- 
sides, it  is  in  proof,  that  the  individual  owners  of  the  city  pro- 
perty had  agreed  to  convey  the  property  mentioned  in  the 
schedule,  but  neither  proposal  R,  or  schedule  S,  refer  in  any 
manner  to  their  agreement;  nor  are  they  in  any  manner  bound 
by  any  thing  contained  in  either  paper;  yet  the  parties  acted 
throughout  on  the  writings,  and  oral  agreement. 

The  agreement  then  exists,  partly  in  writing,  and  in  partly 
parol.  If  the  agreement  were  entirely  in  parol,  and  were  in 
part  performed,  it  would  be  specifically  executed ;  the  part  per- 
formance taking  the  case  out  of  the  statute  of  frauds. 

Now  has  there  been  such  a  part  performance  here?  The 
deed  was  executed  on  the  17th  July  1829,  and  the  proof  is, 
that  possession  was  delivered,  as  well  of  the  property  inclu- 
ded in  the  deed,  as  the  property  omitted,  about  the  1st  Octo- 
ber 1830;  and  that  on  the  8th  October  1830,  insurance  was 
affected  thereon. 

Possession  to  be  available  must  be  in  part  performance,  and 
must  be  referrible  to  the  contract,  and  not  to  a  distinct  title. 
Sugden,  136.  It  is  true  the  trustees  took  possession  in  virtue 
of  the  deed,  but  all  parties  believed,  that  the  deed  was  in  pur- 
suance of  the  contract,  so  that  the  possession  taken  by  the 
trustees,  was  both  under  the  deed  and  the  contract.  The  trus- 
tees were  not  named  in  the  written  proposition,  but  were  agreed 
upon  by  the  parties,  and  the  deed  having  omitted  the  contro- 
verted lot  through  mistake,  when  they  obtained  possession, 
Chancery  would  consider  them  in  possession  under  the  con- 
tract, holding  an  interest  therein,  as  trustees,  for  the  benefit 
of  the  cestui  que  trust,  and  having  an  interest  in  the  enforce- 
ment of  such  contract.  We  conclude  therefore,  that  the  part 
execution  was  referrible  to  this  contract,  and  not  to  a  different 
or  distinct  title. 

But  the  agreement  was  partly  by  parol  and  partly  in  writing. 


324  CASES  IN  THE  COURT  OF  APPEALS 

Moale  vs.  Buchanan  et  al. — 1840. 

That  can  make  no  difference  where  part  performance  is  relied 
upon,  as  is  clear  upon  authority.  14  John.  33.  3  Bro.  Ch. 
149.  1  Scho.  Sf  Lef.  37,  and  there  would  be  reason  for  giving 
as  much,  if  not  more  weight,  to  evidence  partly  in  writing, 
than  if  it  were  all  by  parol,  because  a  greater  probability  of 
truth  and  certainty. 

As  to  the  mistake  in  the  deed  of  July  17th,  there  can  be  no 
doubt.  It  is  proven,  that  the  grantors  all  agreed  to  convey 
the  property  left  out  of  the  deed  ;  that  the  creditors  acted  upon 
the  faith  that  it  would  be  conveyed.  That  the  parties  believed 
it  had  bees  conveyed;  that  the  grantors  delivered  it  over  with 
the  other  property  to  the  trustees,  and  that  it  was  sold  under 
a  decree  of  a  court  of  equity  at  the  instance  of  the  trustees, 
and  that  while  in  their  possession  it  was  insured,  and  that  the 
mistake  was  not  discovered  until  the  purchase  under  the  decree 
disclosed  the  fact.  All  these  facts  prove  the  mistake  so  clearly 
as  to  leave  us  no  room  to  entertain  a  doubt  about  the  matter. 

The  parties  have  ineffectually  attempted  to  execute  this  con- 
tract, the  deed  of  17th  July  having  left  out  a  part  of  the  pro- 
perty agreed,  and  intended  to  be  conveyed  by  the  mistake,  to 
which  we  have  adverted,  and  the  complainant's  seek  to  recti- 
fy the  mistake,  and  specifically  enforce  the  agreement.  It  is 
supposed,  that  by  the  established  principles  of  Chancery,  this 
object  is  not  attainable;  and  that  the  evidence  ought  not  to  be 
let  in,  to  show  the  mistake  in  the  executed  contract,  where 
the  complainant  is  seeking  to  enforce  the  contract;  because  it 
would  controvert  the  statute  of  frauds,  and  charge  a  parly  with 
the  sale  of  lands  by  an  agreement  not  in  writing;  but  if  the 
party  have  so  far  executed  the  contract,  by  putting  the  com- 
plainant in  possession,  so  that  it  would  be  a  fraud  upon  them, 
to  insist  that  their  agreement  was  not  in  writing,  a  case  is  pre- 
sented not  within  the  statute  of  frauds,  so  that  the  statute  is 
not  contravened  by  letting  in  the  evidence,  and  such  it  would 
seem  was  the  opinion  of  Lord  Redesdale,  who  although  he 
held  the  doctrine  that  a  complainant  on  a  bill  for  a  specific 
performance  of  a  contract  in  relation  to  land,  could  not  offer 
evidence  of  a  mistake  in  the  agreement,  and  have  it  executed 
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as  rectified,  still  thought  that  the  contract  might  be  executed, 
where  there  was  such  a  part  performance  as  took  the  case  out 
of  the  statute.  2  Scho.  §•  Lef.  39.  Had  the  agreement  been 
entirely  by  parol,  and  a  part  performance,  the  complainant 
would  have  been  entitled  to  relief.  Shall  he  be  in  a  worse  sit- 
uation by  having  attempted  to  reduce  the  whole  agreement 
into  the  form  of  a  conveyance,  if  he  shall  make  an  omission 
in  the  conveyance,  by  mistake  of  an  essential  part  of  the  agree- 
ment? This  is  not  the  case  of  a  party  resting  solely  on  a 
written  contract  for  the  sale  of  lands,  and  who  seeks  to  reform 
it  by  parol,  and  as  reformed  to  have  it  executed.  But  the 
complainant  rests  on  possession,  amounting  to  such  a  part  per- 
formance, as  withdraws  his  case  from  the  operation  of  the 
statute,  and  then  there  would  be  nothing  to  distinguish  it  from 
the  ordinary  case  of  a  complainant  going  into  Chancery  to  re- 
form a  contract  on  the  ground  of  mistake.  In  7  Ves.  217,  Sir 
William  Grant  however,  declares,  that  though  the  instrument 
does  not  contain  the  terms,  it  must  in  contemplation  of  law  be 
taken  to  contain  the  agreement,  and  that  parol  evidence  of  mis- 
take or  fraud  can  only  be  offered  by  a  defendant  to  rebut  an  equi- 
ty; but  that  it  cannot  be  offered  by  a  plaintiff,  first  to  falsify 
the  instrument,  and  then  to  substitute  an  agreement  to  be  exe- 
cuted by  the  court.  He  seems  to  consider  it  a  universal  prin- 
ciple, applicable  to  all  cases  of  agreements,  whether  under  the 
statute  of  frauds  or  not.  This  doctrine  has  been  repudiated 
in  this  country  by  Chancellor  Kent,  who  has  shown  many  cases 
in  the  reports,  where  the  complainant  has  been  permitted  to 
offer  parol  evidence  of  mistake,  and  where  the  instruments  have 
been  rectified.  2  John.  Ch.  599. 

Henkle  vs.  Royal  Exchange  Assurance  Company.  Baker  vs. 
Paine,  1  Ves.  456.  1  P.  W.  60.  2  Atkins  31.  Prece.  in 
Ch.  309.  3  Ves.  356,  2  Ves.  377,  5  Ves.  601,  1  Ves.  400. 
2  P.  W.  464.  Dick.  294.  5  Ves.  593,  2  Ves.  565.  1  Eq. 
Ca.  Mr.  820,  Pla.  1.  1  P.  W.  279— and  he  accordingly  receiv- 
ed parol  evidence,  at  the  instance  of  the  complainant,  rectified 
the  contract,  and  specifically  executed  it.  2  John.  Ch.  535. 
4  John.  Ch.  Rep.  144.  These  opinions  of  Chancellor  Kent 
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have  met  the  decided  approbation  of  Mr.  Justice  Story,  as  will 
be  seen  by  reference  to  his  commentaries,  1  Vol.  175,  note  1. 
In  these  opinions  we  accord,  perceiving  no  just  reason  why  the 
evidence  should  be  admitted  to  rebut  an  equity,  and  not  be  re- 
ceived to  enforce  an  equity. 

Possession  was  delivered  to  the  trustees  about  the  first  of  Oc- 
tober 1830.  Didier  recovered  judgments  against  E.  Buchanan 
and  R.  Buchanan,  in  April  1831.  Didier  issued  aji.fa.  on  this 
judgment,  and  levied  it  on  the  lot  in  controversy,  and  the 
question  arises,  whether  the  equity  of  the  complainants  is  not 
superior  to  his.  If  there  were  no  evidence  in  the  cause,  cal- 
culated to  shew  that  he  had  assented  to  the  contract  and  deed 
of  trust,  we  still  think,  the  equity  of  the  complainant  the  su- 
perior equity,  as  a  judgment  creditor  he  had  no  specific  lien  on 
the  property.  But  the  creditors  acquired  a  specific  lien  in  vir- 
tue of  the  contract  and  the  delivery  of  possession  under  it  to 
the  trustees.  If  Didier  acquired  a  lien  in  virtue  of  the^.jfa. 
and  levy  thereon,  it  was  subsequent  to  the  lien  of  the  com- 
plainants. But  there  exists  other  grounds  upon  which  he  must 
be  postponed  to  the  complainants.  He  has  in  fact  made  him- 
self a  party  to  the  deed.  He  has  accepted  a  dividend  with 
the  rest  of  the  creditors;  and  having  done  so,  must  be  con- 
sidered as  affirming  the  deed,  and  the  contract  upon  which  it 
was  executed.  A  contrary  opinion  would  give  him  an  uncon- 
scientious  advantage  over  the  other  creditors;  on  this  branch 
of  the  subject  he  might  have  placed  himself  in  a  more  favour- 
able attitude,  had  he  when  seeking  to  enforce  his  judgment, 
offered  to  surrender  the  dividend  acquired  under  the  deed,  if 
in  truth  he  had  never  been  a  party  to  the  contract  or  deed. 

With  regard  to  the  right  of  the  Marine  Bank  to  resist  the 
specific  execution  of  this  contract,  we  remark,  that  the  com- 
plainant dates  his  equitable  interest  in  the  controverted  lot  from 
one  of  two  periods,  first,  from  the  day  where  possession  was  de- 
livered to  the  trustees,  or  secondly,  from  the  date  of  the  deed 
of  17th  July  1829.  If  from  the  former  period,  the  complain- 
ants have  no  priority,  for  as  they  are  seeking  to  defeat  the  lien 
of  the  Marine  Bank,  the  onus  lies  on  them  to  show  that  the 
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judgment  was  posterior  to  the  date  of  the  delivery  of  posses- 
sion. This  should  be  clearly  shown  to  the  court  before  we 
could  enjoin  the  execution  on  the  judgment  of  the  Bank.  Now 
the  judgment  of  the  Bank  is  proven  to  be  on  the  7th  of  Oc- 
tober 1830,  and  the  date  of  the  delivery  of  possession  is  un- 
certain; it  is  stated  to  be  about  the  1st  of  October  of  that 
year.  This  is  too  uncertain;  it  may  have  been  on  any  day 
from  the  first  to  the  eighth  of  October  inclusively,  and  still  be 
about  the  first  of  October.  If  the  equitable  interest  of  the 
complainant  existed  cotemporaneously  with  the  deed  of  July 
17th,  still  it  was  a  latent  and  secret  equity  unknown  to  the 
Bank,  or  not  proven  to  be  known  to  them,  until  after  the  ren- 
dition of  the  judgment  in  favour  of  the  Bank. 

Objections  have  been  taken  to  the  contract  and  deed,  and  it 
is  alleged,  they  are  both  fraudulent  and  void.  It  becomes  un- 
necessary to  determine  this  question,  because  they  are  valid 
in  any  aspect  against  parties  thereto,  and  Didier,  who  by  his 
acceptance  of  dividends  under  the  deed,  has  become  a  party 
thereto.  Having  determined  that  the  Marine  Bank,  having  a 
preference,  has  liberty  to  pursue  her  execution  against  the  con- 
troverted property,  there  is  nothing  in  her  case  which  would 
demand  of  us  a  judgment  on  the  validity  or  invalidity  of  the 
contract  or  deed. 

From  what  we  have  said  in  the  former  part  of  this  opinion, 
it  will  be  observed,  that  we  consider  Messrs.  Moale  and  Johnson 
as  interested  in  this  contract,  and  of  course  in  its  enforcement, 
and  therefore  do  not  consider  there  is  any  objection  on  the 
ground  of  parties. 

We  therefore  think  that  relief  should  be  decreed  to  the  com- 
plainants to  the  extent  of  their  prayer,  except  as  against  S.  S. 
Buchanan,  who  was  an  infant  at  the  date  of  the  deed  and  con- 
tract, and  except  as  against  the  Marine  Bank,  in  relation  to 
which,  the  injunction  heretofore  issued,  should  be  dissolved, 
and  the  said  Bank  and  the  said  S.  S.  Buchanan  should  be  al- 
lowed their  costs  in  the  Court  of  Chancery  and  in  this  court. 

DECREE  REVERSED  IN  PART  AND  CAUSE  REMANDED. 
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JOHN  YOUNG  of  ROBERT  vs.  JOHN  ROBINSON  AND  OTHERS — 
December ,  1840. 

A  devise  of  all  the  money  remaining  in  the  hands  of  my  executors,  after 
payment  of  debts  and  legacies,  "to  the  surviving  children  of  my  deceased 
brothers  J.  &  W.,  to  be  equally  divided  among  them,  share  and  share  alike," 
will  pass  the  residuum  of  the  testator's  money,  to  the  children  of  J.  &  W. 
who  survived  at  the  death  of  the  testator,  in  exclusion  of  the  descendants  of 
such  of  the  children  of  J.  &.  W.  as  may  have  died  during  the  testator's  life 
time. 

The  death  of  one  of  the  children  of  J.  or  W.  during  the  life  of  the  testator, 
did  not  occasion  the  legacy  to  lapse  as  to  his  part,  at  common  law. 

The  act  of  1810,  ch.  34,  sec.  4,  applied  only  to  cases  where  legacies  would 
have  lapsed  or  failed  to  take  effect,  by  the  death  of  the  legatee,  where  such 
legatee  was  named  in  any  last  will  and  testament. 

The  act  of  1832,  ch.  295,  was  not  designed  to  change  any  of  the  rules  for 
the  construction  of  wills,  but  simply  to  provide  for  such  cases  of  legacies 
and  devises,  as  by  the  rules  of  law  lapsed  or  failed  to  take  effect  by  the  death 
of  the  devisee  or  legatee  in  the  life  time  of  the  testator,  and  where  not  be- 
ing named,  the  devisee  or  legatee  was  mentioned,  described,  or  in  some 
manner  referred  to,  designated,  or  identified  in  the  will. 

APPEAL  from  the  Orphans'  Court  of  Washington  County. 

John  Young  of  Robert  of  the  State  of  North  Carolina,  John 
Young  of  Illinois,  William  Young  of  Kentucky,  and  others, 
non-residents,  children  and  representatives  of  William  Young, 
son  of  William  Young,  John  Young,  and  others,  children  and 
representatives  of  William  Young,  son  of  John  Young;  Ulysses 
Young,  and  others,  children  and  representatives  of  Abraham 
Matthew  Young,  son  of  John  Young,  by  their  petition  repre- 
sented, that  Doctor  Daniel  Young,  late  of  Washington  county, 
Maryland,  departed  this  life  on  the  23rd  July  1838,  having 
made  and  executed  his  last  will  on  the  10th  August  1823,  with 
two  codicils  thereto,  the  one  dated  1st  February  1837,  the 
other  the  9th  June  1838,  which  hath  been  duly  proved  and 
recorded,  and  a  copy  of  which  is  herewith  exhibited. 

This  will,  after  directing  his  executors  to  sell  all  his  person- 
al property,  except  his  negroes  and  certain  real  estate,  pro- 
ceeded as  follows — 

"It  is  my  will  and  desire  that  the  amount  of  the  proceeds 
of  the  sale  of  said  real  and  personal  property,  together  with 
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the  money  I  may  have  at  the  time  of  my  death,  or  that  then 
may  be  due  or  owing  to  me,  either  by  book  debts,  obligations 
of  any  kind,  or  bank  stocks,  or  judgments,  shall  be  disposed 
of  by  my  executors  in  the  following  manner,  viz: 

Imprimis — I  give  and  bequeath  to  my  niece  Jane  Milligan*, 
(who  now  lives  with  me,)  the  sum  of  $1500,  and  certain  house- 
hold furniture,  and  a  slave. 

Hem — I  give  and  bequeath  to  John  Lind  Young  (now  living 
with  me,)  the  sum  of  $500,  for  the  purpose  of  assisting  his 
education. 

Item — I  give  and  bequeath  to  the  managers  of  the  Female 
Charity  School  in  Hagerstown  $100,  to  be  applied  by  them  to 
the  education  of  poor  children. 

Item — I  give  and  bequeath  to  my  nephew  William  Milligan, 
the  sura  of  $500,  or  to  his  heirs,  if  he  should  be  deceased. 

Item — It  is  my  will  and  desire  that  all  my  negroes  shall  be 
entitled  to  their  freedom  the  in  course  of  three  months  after 
my  decease,  or  sooner,  at  the  discretion  or  will  of  my  execu- 
tors. 

And  lastly,  it  is  my  will  and  desire  that  all  the  money  re- 
maining in  the  hands  of  rny  executors,  arising  from  the  sales 
of  my  real  and  personal  property,  and  from  the  sale  of  my 
bank  stock,  and  from  all  the  debts,  judgments,  specialties, 
book  debts,  that  are  collected,  that  are  due  my  estate,  after 
the  payment  of  the  legacies  before  mentioned  by  my  executors, 
I  by  these  presents  give  and  bequeath  all  the  money  remain- 
ing in  the  hands  of  rny  executors  to  the  surviving  children  of 
my  deceased  brothers  John  and  William  Young,  to  be  equally 
divided  among  them,  share  and  share  alike." 

The  codicil  of  1st  February  1837,  gave  specific  legacies  to 
John  Young  Lind,  and  Jane  Milligan,  Isabella  Milligan  and 
William  Milligan,  and  to  one  of  his  servants,  of  books,  plate, 
money  and  furniture. 

The  codicil  of  the  9th  June  1838,  confirmed  and  ratified  the 
will  and  first  codicil,  and  appointed  John  Young  Lind  co-exec- 
utor with  John  Robinson,  who  had  been  appointed  sole  exec- 
utor by  the  original  will. 
42  v.ll 
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The  petition  further  alleged  that  there  were  other  children  of 
John  and  William  Young,  who  died  before  the  date  of  the  said 
will.  But  your  petitioners  are  advised  and  do  insist  that  ac- 
cording to  the  true  construction  of  the  said  will  and  codicils, 
and  by  the  law  and  statutes  of  Maryland,  your  petitioners  are 
entitled  to  be  admitted  to  a  distribution  of  the  said  fund,  as 
children  and  representatives  of  their  deceased  parent;  that  your 
petitioners,  children  of  William  Young  of  William,  and  also 
the  children  of  Mary  Young,  a  daughter  of  sard  John  Young, 
(brother  of  the  said  testator)  which  said  Mary  intermarried 
with  the  said  William  Young  (of  William,}  and  also  departed 
this  life  subsequent  to  the  date  of  said  will,  and  before  the  death 
of  the  testator,  in  whose  right  the  said  petitioners  also  claim 
a  distribution.  And  further,  that  the  said  William  Young  (of 
William]  had  two  other  children,  Robert  and  James,  who  died 
before  their  said  father  William  Young,  each  leaving  widows 
and  children,  namely,  Franklin,  Mary,  William,  George,  Nancy 
and  Edward,  children  of  the  said  Robert,  and  William,  Caroline 
and  Richard,  children  of  the  said  James.  To  the  end  therefore, 
that  your  petitioners  may  be  admitted  to  a  distribution  of  the 
said  residuary  fund,  your  petitioners  pray  that  a  citation  may  is- 
sue to  the  said  John  Robertson  and  John  Y.  Lind,  executors  as 
aforesaid,  and  the  said  James  Cavan  and  others,  commanding 
them,  &c. 

The  answer  of  the  executors  and  James  Cavan  and  others, 
alleged,  that  they  believe  said  petitioners  are  the  grand-chil- 
dren of  John  Young  and  William  Young,  the  deceased brothers 
of  the  said  testator,  mentioned  in  the  clause  of  his  will  quoted 
in  said  petition,  and  the  children  of  the  persons  named  in  said 
petition,  who  as  these  executors  have  been  informed  and  believe 
departed  this  life  subsequently  to  the  date  of  said  will,  but  be- 
fore the  death  of  the  said  testator.  They  admit  all  the  other 
facts  stated  in  said  petition,  and  state  that  they  have  a  large 
amount  of  money,  to  wit,  the  sum  of  $17,000,  belonging  to 
said  deceased  estate,  which  they  are  ready  and  anxious  to  ac- 
count for  and  distribute  according  to  the  directions,  and  true 
construction  of  said  will,  and  the  laws  and  statutes  of  Mary- 
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land;  that  they  have  been  advised  that  the  only  true  distribu- 
tees of  the  funds  now  and  hereafter  to  be  in  hand,  and  bequeath- 
ed by  said  clause,  are  the  children  of  said  John  and  William 
Young,  mentioned  in  said  clause,  who  survived  the  said  testa- 
tor, and  who  are  named  in  said  petition,  but  their  executors  have 
no  interest  in  this  matter  beyond  a  faithful  performance  of  the 
trust  reposed  in  them,  and  are  desirous  for  their  own  security 
and  protection,  to  have  for  the  distribution  and  payments  they 
shall  make,  the  sanction  of  this  court,  and  such  other  court  or 
courts  to  which  the  parties  interested  in  the  fund  may  see  pro- 
per to  resort  for  the  final  settlement  of  the  principal  question 
in  controversy. 

And  the  said  James  Cavan  and  others,  in  answer  to  said  pe- 
tition, also  admit  what  is  stated  in  said  petition  with  regard 
to  the  devise  or  bequests  of  said  Samuel  Young,  late  of  Wash- 
ington county,  and  State  of  Maryland,  deceased,  and  as  to  the 
names,  members  and  relationship  of  said  petitioner,  and  the 
deaths  of  their  parents ;  but  would  for  greater  particularity  state, 
that  William  Young  of  William,  and  William  Young  of  John, 
parents  of  a  part  of  your  petitioneis,  both  departed  this  life 
within  the  interval  between  the  date  and  execution  of  the  last 
of  the  codicils  to  said  will  and  the  death  of  the  testator;  the 
parents  of  the  remaining  petitioners  having  died  at  periods  be- 
tween the  date  and  execution  of  the  will  and  date  of  the  first 
codicil  thereto.  But  while  these  respondents  thus  admit  the 
facts  stated  in  said  petition,  they  deny  that  the  petitioners  have 
any  right  to,  or  ought  to  be  admitted  to  any  distribution  of  the 
funds  bequeathed  by  said  clause  of  said  will  and  codicil,  and 
that  these  respondents  are  the  only  true  legatees,  they  being 
the  only  surviving  children  of  John  Young  and  William  Young, 
brothers  of  said  testator,  at  the  time  of  said  testator's  death, 
which  occurred  on  the  23rd  July  1838,  &c. 

On  the  2nd  December  1840,  the  orphans'  court,  (KELLER, 
HEZLETINE  and  WEBER,  Justices,)  ordered,  that  the  said  ex- 
ecutors proceed  to  state  an  account  of  the  sum  in  their  hands, 
and  that  the  register  distribute  the  same  equally  among  the  said 
five  respondents,  to  wit,  &c.,  who  in  the  judgment  of  this  court, 
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are  entitled  to  said  fund  in  the  above  proceedings  mentioned,,, 
to  the  exclusion  of  all  and  every  of  said  petitioners. 
The  petitioners  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  and 
CHAMBERS,  J. 

The  acts  of  1810,  ch.  34,  sec.  4,  and  of  1832,  ch.  295,  were 
the  foundation  of  the  appellants  claim.  The  act  of  1810,  ch. 
34,  sec.  4,  provides,  "that  from  and  after  the  passage  of  this 
act,  no  devise,  legacy  or  bequest,  shall  lapse  or  fail  of  taking 
effect  by  reason  of  the  death  of  any  devisee  or  legatee  named 
in  any  last  will  or  testament,  or  any  codicil  thereto,  in  the  life 
time  of  the  testator,  but  every  such  devise,  legacy  or  bequest, 
shall  have  the  same  effect  and  operation  in  law  to  transfer  the 
right,  estate  and  interest,  in  the  property  mentioned  in  such 
devise  or  bequest,  as  if  such  devisee  or  legatee  had  survived 
the  testator." 

The  act  of  1832,  ch.  295,  is  as  follows:  A  supplement  to 
the  act  passed  at  December  session  of  the  year  1810,  ch.  34, 
relating  to  devises  and  legacies. 

Whereas,  doubts  are  entertained  as  to  the  proper  construc- 
tion of  the  fourth  section  of  the  act  to  which  this  is  a  supple- 
ment, and  whether  the  devisees  or  legatees  whose  death  is  pro- 
vided for  by  the  said  section,  must  be  devisees  or  legatees  ac- 
tually and  specially  named  in  the  last  will  and  testament  or 
codicil — therefore,  Be  it  enacted  by  the  General  Assembly  of 
Maryland,  That  all  devisees  or  legatees  shall  be  deemed  and 
taken  to  be  within  the  provisions  and  true  intent  and  meaning 
of  said  fourth  section  of  said  act,  who  are  or  shall  be,  either 
actually  and  specially  named  as  devisees  or  legatees,  or  who 
are  or  shall  be  mentioned,  described,  or  in  any  manner  referred 
to,  or  designated,  or  identified  as  devisees  or  legatees  in  and 
by  any  last  will  and  testament  or  codicil. 

PRICE  for  the  appellants. 

"Children"  and  "surviving  children"  stand  in  the  same  cat- 
egory in  this  connexion,  and  mean  the  same  thing.  1'he  case 
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is  one  therefore  of  a  devise  "to  the  children  of  my  brothers, 
John  and  William  Young,"  and  the  question  is,  whether  the 
children  in  existence  at  the  date  of  the  will,  or  those  who  were 
living  at  the  death  of  the  testator,  are  to  take  under  this  will? 
And  this  is  the  only  question  in  the  case. 

The  rule  in  England,  it  is  freely  admitted,  would  give  the 
whole  of  this  property  to  such  of  the  legatees  as  might  happen 
to  survive  the  testator,  in  exclusion  of  the  descendants  of  those 
who  died  during  his  life  time.  But  it  was  to  change  this  rule, 
and  to  convey  the  bounty  of  the  testator  to  the  children  of  such 
of  his  legatees  as  might  die  before  himself,  that  the  acts  of 
1810  and  1832,  were  passed.  And  if  the  Legislature  of  Ma- 
ryland have  not  in  point  of  fact  effected  that  change,  it  is  be- 
cause the  English  language  did  not  afford  the  means  of  doing 
so,  for  they  have  brought  into  requisition  every  term  which 
could  well  be  applied  to  the  subject. 

By  the  rule  in  England,  if  a  father  make  a  will  and  give 
his  property  to  his  children,  either  by  name  or  in  general  terms,- 
all  such  as  die  during  his  lite,  and  their  descendants,  are  shut 
out  entirely,  while  those  who  survive  him,  get  the  whole.  And 
such  is  the  law  of  Maryland  at  this  day,  if  the  acts  alluded  to 
have  not  changed  it.  It  is  worthy  of  remark,  that  the  rule 
thus  established  in  England  does  not  profess  to  have  reference 
to  the  intention  of  the  testator,  but  is  founded  upon  those  no-- 
tions  of  convenience,  in  the  distribution  of  property,  which 
prevail  in  that  country.  It  is  placed  upon  this  ground  ex- 
pressly in  the  English  books.  The  intention,  were  that  per- 
mitted to  prevail,  would,  it  is  believed,  in  every  case  be  the 
other  way.  For  when  a  man  sits  down  to  write  his  will,  es- 
pecially  if  the  condition  of  his  bodily  health  be  such  as  to  place' 
the  prospect  of  death  immediately  before  him,  he  has  reference' 
to  persons  and  things  as  they  then  exist  around  him,  and  no$ 
to  their  possible  condition  at  any  future  time. 

The  rule  however  which  has  been  deemed  wise  and  conve- 
nient in  England,  has  not  met  with  acceptance  on  this  side  of 
the  Atlantic.  In  Pennsylvania  no  devise  or  bequest  to  "a 
child  or  other  lineal  descendant  of  the  testator,"  shall  be  de- 


334  CASES  IN  THE  COURT  OF  APPEALS 

Young  vs.  Robinson,  et  al. — 1840. 

feated  by  the  death  of  the  devisee  in  the  testator's  life  time. 
Purd.  Dig.  410.  8  Serg.  and  Rawle,  71.  In  South  Carolina 
the  same  change  has  been  made  in  relation  to  a  bequest  to  "any 
child  of  the  testator."  Brev.  Dig.  336.  In  Virginia  to  "any 
child  or  other  descendant  of  the  testator."1'  1  Rev.  Co.  376. 
In  Massachusetts  to  "any  child  or  other  relative  of  the  testa- 
tor." Rev.  Stat.  419,  pi.  24.  And  it  is  not  doubted  that  sim- 
ilar provisions  would  be  found  in  the  laws  of  most  of  the  States, 
if  we  had  time  and  opportunity  to  examine  them.  Now  would 
a  devise  by  a  father,  in  any  of  the  States  whose  laws  have  been 
cited,  to  all  of  his  children,  without  naming  them,  fail  of  taking 
effect  as  to  any  one  of  them,  by  the  accident  of  its  death  in 
his  own  life  time?  If  so,  every  man  is  prepared  to  say  at 
once,  that  in  every  such  case  the  plain  purposes  of  the  legis- 
lature would  be  thwarted  by  the  courts.  But  Maryland  has 
not  limited  her  abrogation  of  the  English  rule,  to  the  mere  case 
of  children  or  kindred — she  has  made  the  change  complete,  by 
applying  it  to  all  cases.  And  the  doctrine  of  Maryland  is  the 
sensible  doctrine,  for  that  which  may  be  deemed  a  wise  con- 
struction in  relation  to  a  man's  own  family,  ought  to  be  deem- 
ed a  wise  construction  of  the  same  words,  in  reference  to  the 
family  of  any  other  man. 

The  act  of  1810,  ch.  34,  sec.  4,  provides,  that  no  devise  or 
bequest  shall  lapse  or  fail  of  taking  effect,  by  reason  of  the 
of  the  death  of  any  legatee  named  in  the  will,  in  the  life  time 
of  the  testator.  The  explanatory  act  of  1832,  ch.  295,  after 
reciting,  that  doubts  had  been  entertained,  whether  the  origi- 
nal law  was  intended  to  embrace  those  bequests,  merely  in 
which  the  legatees  were  "actually  and  specially  named,"  de- 
clares, that  all  devisees  or  legatees  shall  be  deemed  to  be  with- 
in the  provisions  of  the  first  law,  who  are  either  actually  nam- 
ed, or  who  are  mentioned,  described  or  referred  to,  in  any  last 
will  or  testament.  The  two  laws  when  blended  together,  as 
to  be  correctly  understood,  they  must  be,  would  read  thus. 
That  no  devise,  legacy  or  bequest,  shall  lapse  or  fail  of  taking 
effect,  by  reason  of  the  death  of  any  devisee  or  legatee,  either 
actually  and  specially  named  or  mentioned,  described,  or  in 
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any  manner  referred  to,  or  designated,  or  identified,  in  any  last 
will  or  codicil,  in  the  life  time  of  the  testator,  but  every  such 
devise  or  bequest  shall  have  the  same  effect  and  operation  in 
law,  as  if  such  devisee  or  legatee  had  survived  the  testator. 

The  way  to  arrive  at  the  meaning  of  a  law,  is  to  ascertain 
its  object.  When  that  is  known  with  certainty,  the  construc- 
tion of  the  law  and  the  effect  to  be  given  to  it,  cannot  be 
doubtful,  whatever  the  words  maybe.  The  act  of  1810,  com- 
prehends in  terms,  such  bequests  only  as  named  the  legatee. 
The  act  of  1832,  was  passed  expressly  to  comprehend  all  such 
bequests  as  merely  described  in  general  terms,  but  did  not  name 
the  legatee,  and  to  subject  both  classes  of  cases  to  the  same 
rule  of  construction.  The  preamble  declares  such  to  be  the 
sole  object  of  that  law.  The  construction  therefore  is  to  be 
the  same  in  all  respects,  as  if  the  children  of  John  and  William 
Young,  in  existence  at  the  time  of  the  will  was  made,  were 
"actually  and  specially  named"  in  it.  It  was  the  sole  purpose 
of  this  law  to  place  them  in  that  precise  position  before  this 
court. 

What  then  is  the  argument  by  which  this  view  of  the  ques- 
tion is  met?  It  is,  that  this  being  a  bequest  to  "children," 
those  only  can  take,  who  according  to  the  rule  in  England, 
may  be  found  to  answer  that  description  at  the  time  of  the  tes- 
tator's death.  But  it  is  submitted  with  great  confidence,  that 
the  very  rule  by  which  the  legatees  are  thus  attempted  to  be  as- 
certained, has  been  repudiated  by  the  Legislature.  Such  a 
construction  can  only  be  reached  by  resorting  to  the  condemn- 
ed rule. 

The  term  "children"  comprehends  a  plurality  of  persons, 
without  identifying  any  individual,  and  it  is  no  doubt  true,  that 
the  children  who  are  existing  at  the  date  of  the  will,  and  those 
who  survive  the  testator,  equally  answer  that  description.  But 
what  says  the  act  of  1832?  It  declares,  that  all  legatees  an- 
swering such  description,  shall  be  within  the  provisions  of  the 
act  of  1810,  precisely  as  if  they  were  actually  and  specially 
named  in  the  bequest — and  the  act  of  1810  declares,  that  no 
such  bequest  shall  lapse  or  fail  of  taking  effect  by  reason  of 
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the  death  of  any  such  legatee  in  the  life  time  of  the  testator; 
but  shall  be  as  effectual  to  pass  the  thing  bequeathed  as  if  the 
legatee  had  survived  the  testator.  It  cannot  be  perceived 
therefore,  how  the  construction  contended  for,  can  be  given. 
It  comes  to  this,  that  the  act  of  1832  does  not  comprehend  the 
present  case,  because  the  legatees  are  not  specially  named. 
The  argument  is  built  upon  that  foundation,  and  asserts  in  ef- 
fect, that  the  act  of  Assembly  does  not  comprehend  the  very 
evil  it  was  made  to  cure. 

It  is  said,  that  there  are  persons  here  to  take  under  the  terms 
of  the  bequest — that  though  part  of  the  legatees  may  have 
died,  yet  as  the  survivors  are  still  the  "children  of  John  and  Wil- 
liam Young,"  the  words  of  the  will  may  be  gratified  by  giv- 
ing it  to  them.  But  may  the  words  of  the  act  of  Assembly 
be  gratified  by  such  a  disposition  of  this  property?  The  mean- 
ing of  the  Legislature  is  not  left  to  conjecture — it  is  plain  and 
palpable.  The  children  are  placed  by  the  law  upon  the 
same  footing,  as  if  they  were  actually  named.  The  legacy  is 
distributive  at  the  time  of  its  creation,  each  child  being  a  sep- 
arate and  independent  legatee.  If  Matthew  and  John  have 
died,  their  legacies  by  the  positive  words  of  the  law,  shall  take 
effect  in  the  same  manner  as  if  they  had  survived  the  testator. 
And  how  is  this  to  be  done?  By  cutting  them  off  entirely,  and 
giving  the  whole  to  the  survivors — and  this,  because  the  sur~ 
vivors  are  still  the  children  of  John  and  William  Young. 

It  is  again  said,  that  these  acts  of  Assembly  have  nothing  to 
do  with  this  case,  because  it  is  not  a  case  in  which  the  lega- 
cies would  lapse  according  to  the  English  law.  The  answer 
is,  that  the  act  of  1810,  standing  alone,  comprehends  every 
instance  of  lapsed  legacy,  for  such  is  the  declared  purpose  of 
that  law  upon  its  face.  To  be  satisfied  that  this  is  so,  it  is 
only  necessary  to  read  the  act.  And  then  it  may  be  asked, 
why  was  the  act  of  1832  ever  passed?  If  it  has  not  enlarged 
the  original  law,  nor  added  one  syllable  to  its  provisions,  what 
could  have  been  its  object?  The  simple  purpose  of  the  Le- 
gislature in  passing  the  explanatory  act,  was  to  provide,  that 
all  cases  within  the  same  reason,  should  be  within  the  same 
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rule,  for  it  cannot  be  conceived,  why  one  measure  of  justice 
should  be  meted  out  to  him  who  is  named,  and  a  different 
measure  to  him  who  is  plainly  comprehended  though  not 
named  in  a  will.  If  the  legislature  have  not  placed  both  upon 
the  same  footing,  then  any  future  legislature  may  despair  of* 
doing  so,  for  all  the  terms  applicable  to  the  subject  have  been 
already  exhausted. 

It  seems  to  be  supposed,  that  this  court  will  exert  its  in- 
genuity to  devise  some  possible  mode,  by  which  some  possi- 
ble operation,  can  be  given  to  the  act  of  1832,  which  shall 
pass  by  the  case  at  bar,  and  if  such  were  the  business  of  this 
tribunal,  and  it  were  no  part  of  its  duty  to  give  a  fair  and  sen- 
sible exposition  to  the  legislative  will,  it  might  still  be  asked, 
what  manner  of  case  could  be  imagined  as  coming  within  its 
provisions,  with  which  this  case  would  not  naturally  associ- 
ate itself,  as  one  of  the  same  class?  There  are  but  two  classes 
of  bequests  to  which  these  statutes  can  apply — -those  in  which 
the  legatees  are  named,  and  those  in  which  they  are  describ- 
ed. The  act  of  1810  comprehends  the  first  class  in  terms, 
and  lest  it  might  not  by  construction  include  the  second,  the 
act  of  1832  was  passed,  having  no  other  object  than  to  take 
care,  that  the  second  class  of  cases  should  not  be  omitted. 

The  whole  argument  for  the  appellees,  lies  in  the  distinc- 
tion between  a  legacy  in  which  individuals  are  designated,  and 
one  in  which  a  class  of  persons,  as  a  class,  is  supposed  to  be 
intended.  For  example,  if  the  bequest  be  "to  the  ten  chil- 
dren" of  a  brother,  or  of  the  testator  himself,  it  is  held  to  be 
a  designation  of  individuals,  and  the  case  is  within  the  ope- 
ration of  the'se  acts  of  Assembly,  and  then,  whether  the  lega- 
tees die  or  not,  the  legacies  all  take  effect.  But  if  the  bequest 
be  to  "the  children,"  leaving  out  the  number,  the  case  is  then 
not  within  the  acts,  and  such  only  are  permitted  to  take  as  an- 
swer that  description  at  the  death  of  the  testator.  Now  it 
must  not  be  overlooked,  that  in  England,  if  a  testator  with  a 
family  of  ten  children,  gives  his  whole  estate  to  them  by  his- 
will,  the  legacies  of  all  such  as  die  within  his  life  time  fail  of 
taking  effect,  whether  the  legatees  be  designated  as  indivi- 
43  v.ll 
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duals,  or  merely  referred  to  as  a  class — in  the  one  case  it  is  a 
technical  lapse  of  the  legacy.  Ward  on  Leg.  163.  In  the 
other,  the  bequest  is  supposed  to  be  made  upon  condition,  that 
the  legatee  shall  survive  the  testator.  Ward  on  Leg.  123. 
It  comes  then  simply  to  this,  did  the  Legislature  of  Maryland, 
in  passing  these  laws,  intend  to  declare,  that  when  a  testator 
shall  designate  his  ten  children  as  the  objects  of  his  bounty, 
none  of  them  shall  be  deemed  to  forfeit  that  bounty,  by  the  ac- 
cident of  being  called  off  during  his  life  time-,  but  when  he 
shall  not  designate  them,  it  shall  be  deemed  a  different  case 
entirely,  and  be  perfectly  just  and  proper,  that  the  same  per- 
sons in  the  same  contingency,  shall  forfeit  the  same  bounty? 
In  England,  as  it  has  been  shown,  this  distinction  has  no  in- 
fluence whatever,  upon  the  survivable  quality  of  the  bequest; 
there,  legacies  of  both  descriptions  fail  equally  of  taking  effect; 
how  then,  can  that  distinction  be  made  the  means  here,  of  sep- 
arating these  cases  in  which  the  bequest  shall,  from  those  in 
which  it  shall  not,  survive?  Did  the  makers  of  those  laws  in- 
tend to  preserve  what  is  at  best,  a  senseless  distinction,  and 
did  they  moreover  intend  to  apply  that  distinction,  to  a  case 
to  which  in  England,  it  could  have  no  application  at  all? 

It  is  supposed,  that  the  legislature  did  not  intend  to  change 
the  established  rules  of  law;  but  for  what  other  purpose 
was  the  act  passed?  Can  it  be  imagined,  that  they  would 
enact  a  remedial  statute,  and  still  intend  to  leave  the  law  as 

they  found  it? 

j  • 

WEISEL  for  the  appellees. 

At  the  date  of  the  will  1823,  there  were  ten  children  living> 
before  the  date  of  the  will,  some  brothers  had  died  leaving 
children.  The  petitioners  are  grand-children,  of  children  who 
died  between  the  date  of  the  will  and  death  of  testator,  and 
these  appellants  cannot  claim  under  the  acts  of  1810  or  1832. 
The  will  applies  to  the  classes  of  children,  as  they  existed  at 
the  time  of  the  testator's  death.  Roper  on  Leg.  69,  72.  The 
word  children  does  not  embrace  grand-children.  There  is 
nothing  to  identify  the  survivors ;  and  the  words,  surviving  chil- 
dren, naturally  refer  to  the  death  of  the  testator.  The  term 


OF  MARYLAND.  339 


Young  vs.  Robinson,  et  al. — 1840. 


children  or  surviving  children  relate  to  children  in  esse  at  death 
of  the  testator.  2  Bro.  C.  C.  658.  2  Cox  C.  190.  4  Harr. 
4r  John.  539.  Pres.  on  Leg.  190. 

The  objects  of  the  testator's  bounty  are  to  be  ascertained 
at  his  death.  This  is  the  general  rule.  If  a  different  con- 
struction is  adopted,  it  is  by  force  of  the  express  terras  of  the 
will.  4  Paige,  C.  R.  47.  3  Swan.  339.  4  Russ.  573.  4 
Mer.  199.  3  B.  C.  C.  404,  no.  a.  All  living  at  the  death  of 
the  testator,  answer  the  description,  and  so  take.  1  Rop.  Leg. 
331.  This  legacy  does  not  lapse  as  a  legacy  to  foint  tenants. 
A  bequest  nominatim  lapses,  but  the  exception  in  1  Rop. 
on  Leg.  333,  covers  the  case  at  bar.  There  is  this  distinction 
between  a  legacy  to  a  class,  and  to  a  particular  person,  in  the 
latter,  death  occasions  a  lapse ;  but  not  so  in  the  former.  To 
come  at  the  point  of  this  case,  the  word  children  cannot  mean 
grand-children.  3  Ves.  Sf  Bea.  69.  Vernon  106.  1  Edw.  Rep, 
354.  To  make  the  word  children  include  grand -children, 
the  testator  must  show  such  to  be  his  intent  by  express  lan- 
guage; construction  will  not  so  enlarge  that  term. 

The  devise  is,  to  the  surviving  children  share  and  share  alike. 
Will  the  acts  of  1810  and  1832  enlarge  that  devise?  Will 
they  make  a  lapse  legacy,  when  it  did  not  lapse  before,  and 
alter  rights.  The  object  of  those  acts  is  to  prevent  lapsing. 
The  act  of  1810  applies  to  specific  legacies,  and  covers  de- 
vises to  particular  persons — individuals  only  after  1810  and 
and  before  1832,  a  legacy  to  one  not  named  would  lapse.  That 
is  the  construction  of  1810.  The  act  of  1832,  enlarges  the 
act  of  1810:  affords  further  but  not  full  remedy.  Suppose  one 
not  named,  but  identified,  as  a  devise  to  his  nephew  not  nam- 
ed or  referred  to  in  any  manner.  The  act  of  1832,  will  not 
aid  the  case,  for  it  does  not  mean  a  general  reference.  The 
party  intended,  must  be  so  named,  identified  or  described  in 
the  will,  that  the  court  cannot  err;  that  will  prevent  a  lapse  in 
cases  when  it  would  have  lapsed  before.  The  act  of  1832  does 
not  apply  here.  The  legacy  being  to  persons  living  at  the 
death  of  the  testator,  some  one  must  be  then  alive  of  the  class 
mentioned  to  take.  The  words  of  the  will  are  not  descriptive, 
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so  neither  act  can  help  the  petitioners.  7  Gill  fy  John.  63, 
and  the  decree  should  be  affirmed.  The  act  of  1832  is  a  sup- 
plement, It  is  not  retroactive.  Dwarris  on  Stat.  680,  681, 
730.  The  will  is  to  be  construed  according  to  the  legal  course 
of  distribution,  and  by  its  whole  context.  The  testator  meant, 
that  those  only  should  take  who  survived  him. 

W.  SCHLEY  for  the  appellees. 

The  words  surviving  children,  as  a  rule  of  construction, 
import  those  who  answer  the  description  at  the  time  of  the 
distribution  of  the  estate,  or  at  all  events,  at  the  time  of  the 
testator's  death.  If  this  be  so,  the  meaning  of  the  testator  is 
clear.  The  event  gives  the  rule.  It  is  a  voice  from  the  grave. 
When  he  gives  to  A,  the  intent  is  clear.  When  he  gives  to  a 
class,  the  general  rule  applies,  that  he  does  not  mean  to  give 
but  to  those  who  survive  him.  The  English  law  is  clear.  It 
is  said  the  act  of  1810  controls  the  will.  Then  these  peti- 
tioners claim  under  the  acts,  and  not  under  the  will.  We  say 
he  can  claim  under  neither  the  act  of  1810  nor  1832.  Those  acts 
are  not  rules  of  construction,  they  are  rules  regulating  the  ef- 
fect of  a  will.  A  grant  to  a  dead  man  by  a  will  is  ineffective, 
if  dead  at  date  of  the  will,  but  if  he  dies  after  the  date,  then 
the  act  applies  to  him-  Here  we  are  upon  the  construction  of 
the  acts ;  if  no  lapsed  legacy,  the  acts  do  not  apply.  The  ob- 
ject of  the  law  was  to  prevent  lapse.  7  Gill  fy  John.  63,  9  Gill 
fy  John.  195.  The  testator  must  be  presumed  to  have  known 
the  law.  Then  he  knew  he  need  not  exclude  the  children  then 
dead.  There  is  no  representation  among  collaterals  beyond 
brothers  and  sisters  children.  The  living  children  of  brothers 
and  sisters,  are  alone  entitled  to  distribution.  1  Harr.  fy  Gill 
474.  The  testator  did  not  provide  for  the  children  of  the  de- 
ceased children  of  his  brother ;  where  a  class  is  described,  the 
word  surviving  refers  to  the  death  of  the  testator,  and  not  to 
the  date  of  the  will,  8  Barn.  &  Cres,  231.  15  E.  C.  L.  Rep. 
206.  13  East.  534, 35.  4  Harr.  <gr  John.  539. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

It  has  been  conceded,  that  anterior  to  our  acts  of  Assem- 
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bly  of  1810  and  1832,  the  devise  in  this  case  would  pass  the 
residuum  of  the  estate,  to  the  children  of  John  and  William, 
who  survived  at  the  death  of  the  testator,  in  exclusion  of  the 
descendants  of  such  of  the  children  of  John  and  William,  as 
may  have  died  during  the  life  time  of  the  testator.  It  is  pre- 
sumed, that  those  persons  of  the  described  class,  who  survi- 
ved the  testator,  were  the  only  objects  of  his  bounty,  so  that 
if  an  individual,  answering  the  description  of  the  bequest, 
who,  if  living  at  the  death  of  the  testator,  would  have  been 
entitled  to  participate  in  the  bequest,  happen  to  die  before  him, 
that  event,  from  the  above  presumption,  will  not  occasion  a 
lapse  of  any  part  of  the  fund.  1  Rop.  333.  The  case  there- 
fore presented,  is  not  the  case  of  a  lapsed  legacy;  or  the  fail- 
ure of  a  legacy  to  take  effect  by  the  death  of  the  legatee; 
there  being  persons  at  the  death  of  the  testator,  answering  the 
description,  who  by  the  established  rules  by  law,  are  the  ob- 
jects of  the  testator's  bounty. 

It  is  said  however,  that  the  acts  of  1810,  ch.  34,  and  1832, 
ch.  295,  operate  upon  this  case,  and  will  enable  the  descend- 
ants of  the  children  of  John  and  William,  who  died  before  the 
testator,  to  come  in  for  the  share  their  fathers  would  have  been 
entitled  to,  had  they  lived. 

The  act  of  1810,  ch.  34  sec.  4,  applied  solely  to  the  cases 
where  legacies  would  have  lapsed,  or  failed  to  take  effect  by 
the  death  of  the  legatee,  where  such  legatee  was  named  in  any 
last  will  or  testament.  The  recital  of  the  supplement  of  1832, 
shows  that  doubts  were  entertained  whether  the  act  extended 
to  any  case  of  legatees,  unless  they  were  specially  named,  and 
to  remove  the  doubts,  it  enacted  that  all  devisees  and  legatees 
shall  be  within  the  meaning  of  the  act  of  1810,  who  are,  or 
shall  be  either  actually  and  specially  named  as  legatees  or 
devisees,  or,  who  are,  or  shall  be  mentioned,  described,  or  in 
any  manner  referred  to,  or  designated,  or  identified,  as  devi- 
sees or  legatees,  in  and  by  any  last  will  and  testament. 

It  is  supposed,  that  this  latter  act  makes  the  case  before 
the  court,  as  there  are  legatees  described  in  the  will,  who  died 
before  the  testator.  But  we  apprehend  it  was  not  the  design 
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of  the  Legislature  to  change  or  alter  any  of  the  existing  rules 
in  the  construction  of  wills,  but  simply,  to  provide  for  such 
cases  of  legacies  and  devisees,  as  by  the  rules  of  law  lapsed, 
or  failed  to  take  effect,  by  the  death  of  the  devisee  or  legatee 
in  the  life  time  of  the  testator.  Such  a  construction  by  no 
means  renders  the  act  of  3832  ch.  295  inoperative,  but  leaves 
a  class  of  cases  for  it  to  operate  upon ;  as  where  the  legatee 
is  not  named,  but  only  described  or  referred  to,  as  was  the 
case  of  Castledon  Sf  Turner,  3  jJtkins  257,  referred  to  in  Ward 
on  Legacies ,  90. 

The  case  before  the  court,  it  is  true,  is  one  in  which  the  leg- 
atees are  not  named,  but  described ;  but  still  the  legacies  are 
not  of  that  class,  intended  to  be  provided  for  by  the  acts. 
They  are  not  lapsed  legacies  which  fail  to  take  effect,  and  are 
merged  m  the  estate,  but  which  pass  to  the  persons  answer- 
ing the  description  in  the  will,  at  the  death  of  the  testator. 

DECREE  AFFIRMED. 


BUCHANAN  AND  OTHERS,  vs.  TORRANCE,   LORMAN  AND 
OTHERS. — December,  1840. 

To  warrant  a  Court  of  Chancery  in  entering  a  judgment,  obtained  on  a  bond 
given  for  the  whole  purchase  money  of  real  property,  sold  and  delivered  to 
the  complainant,  satisfied,  or  perpetually  enjoining  the  same,  it  must  vacate 
the  sale  upon  which  the  bond  was  given. 

To  vacate  a  sale  of  real  property,  the  purchaser,  or  in  case  of  his  death,  his 
heirs,  ought  regularly  to  be  parties  to  the  cause. 

Where  proceedings  in  another  State,  by  an  inhabitant  of  this,  are  complained 
of,  and  a  party  injured  seeks  to  enjoin  such  proceedings,  it  is  his  duty  to  ex- 
hibit to  them,  to  enable  the  court  to  act  advisedly  on  the  subject. 

Where  want  of  allegations  in  the  pleadings,  or  exhibits,  or  parties,  prevent 
this  court  from  determining  upon  the  merits  of  the  complaint  manifestly 
intended  to  be  submitted,  and  in  relation  to  which  relief  was  expressly 
prayed,  it  is  its  duty  under  the  act  of  1832,  to  remand  the  cause  for  such 
further  proceedings,  as  its  nature  may  require. 

APPEAL  from  the  Court  of  Chancery. 

On  the  28th  October  1836,  James  A.  Buchanan.,  Esther  S. 
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Buchanan  and  Samuel  Smith  Buchanan,  filed  their  bill,  alleg- 
ing, that  Eliza  S.  Buchanan  purchased  of  a  certain  George 
Torrance,  one  undivided  fifth  part  of  the  Warren  Factory, 
lands,  &c.,  for  the  sum  of  $60,000,  and  in  order  to  secure 
the  payment  of  such  sum,  executed  and  delivered  to  said 
Torrance  a  bond,  with  James  A.  Buchanan,  Esther  S.  Buck" 
anan  and  others  as  securities,  and  the  said  Torrancef  at 
the  same  time  gave  the  said  Eliza  S.  Buchanan,  a  bond  of 
conveyance  for  thejsaid  property;  that  said  Torrance  recovered 
a  judgment  on  the  said  bond  of  Eliza  S.  Buchanan,  which 
was  assigned  by  said  Torrance,  to  and  for  the  use  of  William 
Lorman,  Alexander  Lorman  and  William  Fulford,  all  of  whom 
at  the  time  of  such  assignment,  well  knew  the  consideration 
of  such  bond,  and  the  origin  thereof.  The  bill  further  alleged, 
that  at  the  time  when  Torrance  contracted  to  sell,  &c.,  to  said 
Eliza  S.  Buchanan,  he  had  executed  to  said  Fulford,  a  mort- 
gage to  secure  him  a  large  sum  of  money,  which  mortgage 
was  afterwards  assigned  to  William  and  Alexander  Lorman, 
and  a  further  mortgage  executed  by  Torrance  to  Lorman;  that 
the  cotton  mill  of  said  Factory  being  burnt  down,  said  W.  and 
A.  Lorman  received  the  insurance  money  due  said  Torrance ; 
that  afterwards  said  W.  and  A.  Lorman,  filed  their  bill  of  com- 
plaint in  Baltimore  county  court,  against  said  Torrance,  to 
procure  a  sale  of  said  mortgaged  premises,  and  such  proceed- 
ings were  had  thereupon,  that  the  whole  of  said  premises  were 
sold,  and  the  whole  right,  title  and  interest  of  the  said  Wil- 
liam and  Alexander  Lorman,  and  George  Torrance,  sold  and 
conveyed  to  the  purchaser  thereof;  that  the  whole  considera- 
tion money  for  which  said  bond  was  given,  has  totally  failed"; 
that  the  said  Torrance  and  Lorman  have  divested  themselves 
entirely  of  every  vestige  of  title  to  said  property,  which  was 
the  consideration  of  said  bond ;  that  Torrance  and  Lormans 
issued  an  execution  on  their  judgment  against  James  A.  Buch- 
anan, and  compelled  him  to  apply  for  relief  under  the  insolvent 
laws,  and  that  S.  S.  Buchanan  is  his  trustee,  and  has  bonded 
as  such.  The  bill  further  alleged,  that  Torrance,  Lorman  and 
Fulford,  have,  for  the  purpose  of  further  enforcing  their  judg- 
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ment,  filed  their  bill  in  the  Circuit  Superior  Court  of  Law  and 
Chancery  of  the  State  of  Virginia,  for  the  twentieth  circuit, 
and  have  obtained  a  decree  therein  for  the  sale  of  a  quantity 
of  land,  asserted  to  be  the  property  of  the  said  James  A.  Buch- 
anan; that  it  is  the  intention  of  the  said  Lorman  and  Torrance, 
to  sell  said  property  under  and  by  virtue  of  the  aforesaid  de- 
cree, to  the  great  prejudice  of  these  complainants,  and  against 
the  rules  and  principles  of  equity.  Prayer  for  an  injunction — 
that  the  judgments  at  law  be  entered  satisfied,  and  for  general 
relief.  And  Subptena  against  Lormans  and  Torrance. 

With  this  bill  was  exhibited  as  a  part  thereof,  No.  1.  The 
bond  of  Elizabeth  S.  Buchanan,  J.  Ji.  Buchanan,  W.  B.  Buch- 
anan, Esther  S.  Buchanan  and  R.  S.  Buchanan,  to  George 
Torrance,  dated  16th  April  1829,  in  the  penalty  of  $120,000, 
conditioned  to  pay  on  or  before  the  16th  April  day  of  1839, 

$60,000,  and  legal  interest  thereon,  in  the  mean  time,  quarter 
yearly  on,  &c. 

Exhibit  No.  2,  was  a  transcript  of  the  record  of  the  judg- 
ment on  the  above  bond,  George  Torrance,  use  of  William 
Fulford,  William  Lorman  and  Alexander  Lorman,  against  J. 
A.  Buchanan,  William  B.  Buchanan,  Esther  S.  Buchanan  and 
Robert  S.  Buchanan,  surviving  obligees  of  Eliza  S.  Buchanan, 
rendered  on  the  12th  December  1832,  with  a  ca.  sa.  returned 
cepi — J.  Ji.  B.,  W.  B,  and  R.  S.  B.,  released  by  the  insol- 
vent laws,  non  sunt  the  others. 

Exhibit  No.  3,  was  a  mortgage  from  George  Torrance  to 
William  Fulford,  of  13th  August  1830,  of  his  undivided  one- 
fifth  of  the  Warren  Factory.  Subject  to  the  operation  of  his 
bond  of  conveyance  to  E.  S.  Buchanan. 

Exhibit  No.  4,  was  the  assignment  by  William  Fulford,  of 
his  mortgage  to  William  and  Alexander  Lorman,  dated  7th 
May  1834. 

Exhibit  No.  5,  was  a  mortgage  from  George  Torrance  to 
William  and  Alexander  Lorman,  of  30th  November  1831. 

Exhibit  No.  6,  was  a  transcript  of  the  proceedings  in  equity 
of  William  and  Alexander  Lorman,  against  George  Torrance, 
to  forclose  a  mortgage  of  21st  August  1829,  to  William  Fitl- 
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ford,  assigned  to  complainants,  and  the  other  mortgages  under 
which  the  Warren  Factory  was  sold  and  transferred. 

Exhibit  No.  7,  was  the  deed  from,  the  trustee  under  the 
decree  of  the  Factory,  and  No.  8,  the  proceedings  of  James  A. 
Buchanan,  before  the  Commissioners  of  Insolvent  Debtors. 

The  answer  of  William  Lorman,  .Alexander  Lorman  and 
George  Torrance,  admitting  the  facts  of  the  bill,  and  that  they 
claimed  under  mortgages  of  21st  August  1829,  13th  August 
1830,  and  30th  November  1831 ;  and  that  they  were  proceed- 
ing in  Virginia  as  stated,  to  recover  the  balance  due  on  the 
judgment  of  12th  of  December  1832. 

A  commission  was  issued  by  the  complainants,  but  no  proof 
was  taken  under  it. 

At  December  term  1837,  the  bill  was  dismissed  by  the  Chan- 
cellor (BLAND,)  and  the  complainants  appealed. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSET, 
CHAMBERS,  and  SPENCE,  J. 

By  RICHARDSON  and  R.  JOHNSON  for  the  appellants,  and 
By  DAVID  STEWART  for  the  appellees. 

DORSEY,  J.,  delivered  the  opinion  of  the  court. 

The  case  now  before  the  court,  is  emphatically  one  which 
it  was  designed  to  embrace  under  the  6th  section  of  the  act  of 
1832,  chap.  302.  Neither  the  reversal,  or  affirmance  of  the 
Chancellor's  decree,  will  determine  the  merits  of  the  cause; 
and  the  purposes  of  justice  will  be  advanced  by  remanding 
the  case  to  the  Court  of  Chancery,  and  giving  the  parties  an 
opportunity  of  amending  the  bill,  answers,  and  other  proceed- 
ings in  the  cause,  making  new  parties  thereto,  filing  the  pro- 
per exhibits,  and  taking  such  testimony  as  the  nature  of  the 
case  may  require.  The  complainants  have  filed  their  bill, 
prating  amongst  other  things,  that  a  judgment  obtained  against 
them  as  securities  of  Eliza  S.  Buchanan,  on  a  bond  given  to 
George  Torrance,  for  the  purchase  money  of  one-fifth  part  of 
the  Warren  Factory,  &c.,  sold  by  the  latter  to  the  former, 
44  v.ll 
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might  be  entered  satisfied,  on  the  ground,  that  the  said  one- 
fifth  having  been  sold  and  conveyed  under  incumbrances  cre- 
ated by  Torrance,  the  entire  consideration  for  the  said  bond 
and  judgment  had  failed.  To  warrant  the  Court  of  Chancery 
in  entering  the  judgment  satisfied,  or  perpetually  enjoining  the 
same,  it  must  vacate  the  sale  made  by  Torrance  to  Eliza  S. 
Buchanan.  In  the  case  now  before  the  court,  this  could  not 
have  been  done,  as  neither  Eliza  S.  Buchanan ,  nor  her  heirs, 
if  she  were  dead,  were  made  parties  by  the  bill,  either,  as 
complainants  or  defendants.  Over  the  rights  therefore,  by  her 
acquired  under  the  purchase,  the  Chancellor  had  no  power  to 
adjudicate;  and  consequently  could  not  grant  the  relief  sought, 
either  as  to  the  entry  of  satisfaction  of  the  judgment,  or  per- 
petually enjoining  it.  Nor  could  the  Chancery  Court  decree 
upon  the  merits  of  the  application,  as  respects  the  proceed- 
ings in  the  court  of  Virginia,  against  the  lands  of  James  Ji. 
Buchanan,  as  the  complainants  exhibit,  in  relation  thereto,  had 
never  been  filed ;  which  exhibit  was  necessary  to  furnish  the 
court  with  the  dates  and  character  of  those  proceedings,  with- 
out the  knowledge  of  which,  it  was  impossible  for  the  court  to 
act  advisedly  on  the  subject.  The  complainant's  exhibit  of 
the  first  mortgage  from  Torrance  to  William  Fulford,  has  never 
been  filed. 

For  the  reasons  and  purposes  assigned,  this  court  will  sign, 
an  order  remanding  this  case  to  the  Court  of  Chancery. 

CAUSE  REMANDED, 


ROBERT  PORTER  AND  OTHERS  vs.  MARY  ASKEW — December, 

1840. 

On  the  15th  April  1839,  the  county  court  passed  an  order,  confirming  the 
account  of  the  auditor,  distributing  the  proceeds  of  land,  from  which  the 
parties  interested  took  an  appeal.  The  original  decree  was  for  a  sale,  from 
which  no  appeal  had  been  taken  ;  it  was  passed  on  the  T5th  May  1835.  The 
Court  of  Appeals  refused  to  examine  into  the  validity  of  the  original  decree. 

The  act  of  1820,  ch.  191,  sec.  4,  declares  that  there  shall  be  no  representation 
among  collaterals,  after  brothers  and  sisters  children.  The  judicial  interpre- 
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tation  given  to  that  language,  which  is  borrowed  from  the  statute  of  distri- 
butions of  22  Car.  2,  ch.  10,is,  that  brothers  and  sisters  children,  mean  the 
children  of  the  brothers  and  sisters  of  the  intestate,  and  that  there  shall  be 
no  representation  among  collaterals  after  the  children  of  the  brothers  and 
sisters  of  the  intestate,  who  died  seized. 

L  died  seized,  intestate  and  without  issue;  she  left  A,  an  aunt,  and  children  of 
uncles  and  aunts.  Held,  that  under  the  act  of  1820,  ch.  191,  sec.  4,  A 
was  entitled  to  the  whole  estate. 

APPEAL  from  the  equity  side  of  Baltimore  County  Court. 

On  the  26th  November  1834,  Mary  Askew ,  Robert  Porter 
and  others,  filed  their  bill  alleging,  that  Elizabeth  Long  of  Bal- 
timore county,  was  in  her  life  time  seized  and  possessed  of  a 
certain  tract  of  land  in  said  county,  assigned  to  her  as  the  only 
daughter  and  legal  representative  of  a  certain  Elizabeth  Long, 
one  of  the  sisters  of  John  Mercer  Porter,  whose  land  was  par- 
titioned, &c.;  that  the  said  E.  L.  died  so  seized  and  possessed 
in  November  1834,  intestate  and  without  issue;  that  said  Eli- 
abeth  Long,  also,  died  seized  of  other  land,  which  descended 
to  her,  on  the  part  of  her  father,  John  Long,  and  which  com- 
plainants are  advised,  vests  in  her,  the  said  Elizabeth's  heirs, 
of  the  blood  of  her  father;  that  her  other  real  estate  will  de- 
scend to  and  vest  in  her  heirs,  on  the  part  of  her  mother,  who 
was  one  of  the  sisters  of  John  Mercer  Porter;  that  said  J.  M. 
P.  left  as  his  heirs  at  law,  E.  Long,  the  present  intestate,  she 
being  the  daughter  of  a  deceased  sister;  Mary  Askew  one  of 
present  complainants,  another  sister;  Jesse;  Benjamin;  Robert; 
and  Peregrine  Porter,  brothers,  and  Rebecca  Porter  a  sister. 
That  Robert  is  dead,  since  the  death  of/.  M.  P.,  leaving  com- 
plainants, Robert  and  Benjamin  his  heirs  at  law;  that  the  bill 
then  proceeded  to  show  the  death  of  all  the  other  brothers  and 
sisters  of  J.  M.  P.,  except  Mary  Askew  the  complainant,  and 
the  issue  by  them  respectfully  left,  and  to  show  who  are  the 
heirs  at  law  of  the  said  E.  L.  on  the  part  of,  and  of  the  blood 
of  the  mother,  who  are  entitled  to  the  two  lots  which  descend- 
ed from  her — first,  Mary  Askew  in  her  own  right,  as  aunt  of 
the  intestate,  E.  L.,  Robert  Porter  of  Robert,  and  Benjamin 
Porter  of  Robert,  &c.,  in  right  of  and  by  representation  from 
their  deceased  father  Robert,  an  uncle  of  the  said  Elizabeth 
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Long  the  intestate;  also  the  children  of  Jesse  Porter,  another 
uncle  of  Elizabeth  Long;  and  also  the  children  of  an  aunt  of 
said  E.  L.,  &c.  The  bill  then  alleged,  that  owing  to  the  par- 
ticular situation  of  the  said  two  lots  or  parcels  of  ground,  and 
the  numbers  of  heirs  that  have  an  interest  in  the  same,  it  is 
impossible  to  make  a  division  or  partition  of  the  same  with- 
out a  most  serious  loss  and  injury;  that  the  improvements  on 
said  pieces  of  property  are  in  a  most  ruinous  condition,  and 
that  a  sale  of  the  same  would  be  much  to  the  interest  and  ad- 
vantage of  the  parties,  but  that  owing  to  the  number  of  said 
heirs,  and  their  various  interests,  no  sale  can  be  agreed  upon 
among  them.  Prayers  for  subpoenas  for  a  sale  of  the  said  two 
lots,  and  the  proceeds  to  be  brought  into  this  court,  to  be  dis- 
tributed among  the  said  heirs,  according  to  their  respective 
rights  and  interests,  and  for  further  relief. 

The  defendants  answered  the  bill,  admitting  the  facts — a 
commission  was  issued  to  divide  the  land.  The  commission- 
ers reported,  that  it  was  incapable  of  division,  and  Baltimore 
county  court,  on  the  15th  May  1835,  decreed  a  sale,  with  di- 
rections to  bring  the  proceeds  into  court  to  be  distributed  under 
the  direction  of  the  court.  The  trustee  proceeded  to  a  sale, 
•which  was  finally  ratified  on  the  7th  October  1835. 

The  cause  was  referred  to  the  auditor,  who  under  the  in- 
structions of  the  complainant's  (Mary  Jlskew^s]  solicitor,  stated 
one  account  allowing  her  the  whole  proceeds  of  the  land — the 
second  account,  allowed  her  .one-fifth,  and  distributed  the  re- 
maining four-fifths  among  the  other  parties  in  the  cause. 

On  the  18  thMarch  1837,  Mary  Jlskew  petitioned  the  coun- 
ty court,  alleging,  that  since  the  decree  in  this  cause  she  had 
been  advised,  that  she  was  the  sole  heir  of  Elizabeth  Long, 
she  being  an  aunt  of  the  deceased,  and  the  other  parties  nam- 
ed in  the  bill  being  cousins,  and  the  act  of  descents  having 
this  clausejviz:  "there  shall  be  no  representation  among  col- 
laterals after  brothers  and  sisters  children."  Prayer  that  the 
first  account  may  be  confirmed,  and  the  proceeds  ordered  to  be 
paid  to  petitioner. 

On  the  15th  April  1839,  the  county  court  (ARCHER,  C.  J., 
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MAGRUDER  and  PURVIANCE,  A.  J.,)  confirmed  account  No.  1, 
and  distributed  the  proceeds  accordingly;  from  which  order 
and  distribution  the  other  parties  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  DORSEY,  and 
SPENCE,  J. 

By  R.  JOHNSON  for  the  appellants,  and 
By  J.  V.  L.  McMAHON  for  the  appellee. 

SPENCE,  J.,  delivered  the  opinion  of  the  court. 

In  this  cause  a  decree  was  passed  by  the  county  court  of 
Baltimore  county,  for  the  sale  of  the  real  estate  of  a  certain 
Elizabeth  Long,  who  died  intestate,  seized  of  real  estate,  for 
the  purpose  of  making  distribution  of  the  same,  among  her 
heirs  at  law.  After  the  ratification  of  the  sale,  made  by  the 
trustee,  Mary  Askew,  the  appellee  filed  her  petition  to  the  court, 
alleging,  that  she  was  in  law  entitled  to  the  whole  fund  arising 
from  said  sale.  The  cause  was  referred  to  the  auditor,  who 
stated  two  accounts;  in  one  of  which  he  awarded  the  whole 
fund,  after  deducting  costs  and  charges,  to  Mary  Askew,  the 
appellee.  In  the  second  account,  he  allowed  to  Mary  Askew, 
one-fifth  part,  and  distributed  the  other  four-fifths,  among  the 
children  and  heirs  of  Jesse  Porter,  Robert  Porter,  Kebecca  Stone 
and  Wesley  Porter.  Baltimore  county  court  confirmed  the  au- 
ditoi's  statement  and  account  No.  1,  which  awarded  the  whole 
fund  to  Mary  Askew,  and  ordered  the  proceeds  to  be  applied 
accordingly,  and  overruled  account  No.  2.  From  this  order 
of  the  court,  confirming  the  auditor's  account,  No.  1,  and 
overruling  account  No.  2,  this  appeal  is  taken. 

The  first  question  to  be  decided  in  this  cause  is,  who  of  these 
claimants  are  in  law  entitled  to  this  fund,  thus  made  by  the  sale 
of  the  real  estate  of  Elizabeth  Long.  ?  This  question  arises  un- 
der, and  must  be  determined  by,  the  provisions  of  the  act  of  As- 
sembly, passed  December  1820,  ch.  191,  entitled  "an  act  to 
amend  and  reduce  into  one  system  the  laws  to  direct  descents." 

The  bill  states  that  Elizabeth  Long  at  her  death,  left  as  her 
heirs  at  law,  Mary  Askew,  an  aunt,  and  Robert  Porter  and 
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others,  children  of  uncles,  and  an  aunt  of  Elizabeth  Long,  her 
heirs  at  law  on  the  part  of  the  mother  of  the  said  Elizabeth, 
and  that  the  estate  descended  to  said  Elizabeth,  on  the  part  of 
her  mother. 

The  question  then  is,  does  the  aunt  of  the  intestate,  under 
the  act  of  1820,  ch.  191,  take  the  whole  real  estate,  to  the  ex- 
clusion of  the  children  of  uncles  and  aunts  of  the  intestate,  or 
do  they  come  in  by  representation,  and  participate  with  the 
aunt  in  the  fund? 

The  fourth  section  of  the  act  of  1820,  ch.  191,  contains  this 
restriction,  "provided  that  there  be  no  representation  admitted 
among  collaterals,  after  brothers  and  sisters  children." 

It  must  have  been  the  intention  of  the  Legislature,  by  the 
language  employed  in  this  section,  to  limit  representation 
among  collaterals,  to  the  children  of  brothers  and  sisters  of  the 
intestate.  It  seems  to  us  that  this  interpretation  is  not  only 
the  rational  and  sound  one,  but  that  to  give  it  any  other,  would 
almost  entirely  defeat  its  end,  namely,  to  limit  and  restrict. 
We  are  the  more  persuaded  of  the  correctness  of  this  con- 
struction, because  other  tribunals  have  drawn  the  same  conclu- 
sion, from  language,  if  not  identically  the  same,  so  nearly 
so,  that  we  are  unable  to  detect  any  substantial  discrepancy. 

The  Stat.  22,  Car.  2,  ch.  10,  commonly  called  the  statute  of 
distribution,  contains  this  language,  "provided  there  shall  be  no 
representation  amongst  collaterals  after  brothers  and  sisters 
children" 

The  courts  in  England  have  again,  and  again  decided,  that 
the  meaning  of  this  language  is,  the  children  of  the  brothers 
and  sisters  of  the  intestate.  And  we  are  at  a  loss  to  conceive 
of  a  more  perfect  analogy  between  any  two  cases,  than  this 
case,  and  the  case  of  Bowers  vs.  Littlewood,  1  P.  Wins.  593, 
presents. 

The  appellants'  solicitor  insisted  in  the  argument  of  this  case, 
that  if  Mary  Askew  was  the  sole  heir,  and  only  person  entitled 
to  the  estate  of  Elizabeth  Long,  the  intestate,  the  court  had 
no  jurisdiction  to  pass  the  original  decree  to  sell  the  real  estate, 
it  not  being  a  case  in  which  the  court  had  such  jurisdiction 
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under  the  provisions  of  the  act  of  1820,  ch.  191,  or  any  of  its 
supplements;  and  that  therefore,  this  decree  was  a  nullity;  of 
the  correctness  of  this  conclusion,  notwithstanding  the  inge- 
nious argument  of  the  appellants'  solicitor,  we  are  not  persuad- 
ed. This  question  is  not  now  before  this  court.  No  appeal 
having  been  taken  from  the  original  decree,  the  legal  correct- 
ness of  that  decree  is  not  now  before  us  for  revision. 

DECREE  AFFIRMED  WITH  COSTS. 


JAMES  WILSON'S  LESSEE  AND  OTHERS,  vs.  WILLIAM  INLOES 
AND  OTHERS. — December,  1840, 

To  enable  the  lessors  of  the  plaintiff  to  sustain  the  action  of  ejectment,  it 
is  essential  that  they  should  be  cloathed  with  the  legal  title  and  the  right  or 
possession,  at  the  time  the  action  was  instituted. 

By  the  act  of  1745,  ch.  9,  sec.  10,  it  was  enacted,  "that  all  improvements  of 
what  kind  soever,  either,  &c.,  that  have  or  shall  be  made  out  of  the  water, 
or  where  it  usually  flows,  shall,  as  an  encouragement  to  such  improvers, 
be  forever  deemed  the  right,  title,  asd  inheritance  of  such  improvers,  their 
heirs  and  assigns  forever."  The  improvements  authorised  by  that  act, 
were  those  made  by  improvers  in  front  of  their  own  lots,  not  of  their 
neighbours,  and  the  right  of  improvement,  in  cases  of  conflicts  between 
riparian  proprietors,  arising  from  the  curvature  of  the  shores  of  our  waters, 
is  vested  in  the  elder  patent,  and  not  divested  by  subsequent  patent. 

The  act  of  1784,  ch.  39,  sec.  6,  which  was  intended  to  make  such  improve- 
ments as  had  been  made  in  the  harbour  of  Baltimore,  a  part  of  Baltimore 
town,  saves  to  all  persons  the  rights  acquired  under  the  act  of  1745,  ch.  9, 
sec.  10. 

The  State  has  the  right  to  grant  the  soil  covered  by  navigable  waters,  sub- 
ject to  the  public  or  common  right  of  fishing  and  navigation. 

For  the  purpose  of  protecting  the  public  right  of  navigation,  the  Legisla- 
ture passed  the  act  of  I78?j  ch.  24,  appointing  Wardens  for  the  port  of 
Baltimore;  and  the  right  to  make  improvements  under  the  act  of  1745, 
was  made  subject  by  the  act  of  1783,  to  the  jurisdiction  of  the  Board  of 
Wardens,  whose  permission  it  was  necessary  to  obtain,  before  any  improve- 
ment could  be  thereafter  made  into  the  harbour. 

The  Board  of  Wardens,  in  execution  of  their  duties,  established  a  water  line 
called  the  Port  Wardens  Line,  beyond  which  they  would  not  grant  per- 
missions. 

Where  those  claiming  under  an  elder  patent,  obtained  permission  to  improve 
out  to  the  Port  Wardens  Line,  the  intervening  fast  land  made  by 
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or  artificial  causes,  in  front  of  their  lots,  vests  in  them,  though  also  in  fact 
in  front  of  the  land  of  a  junior  patentee. 

The  ordinance  of  the  city  of  Baltimore  of  1823,  ch.  19,  which  authorised  the 
corporate  authorities  to  contract  with  the  owners  of  lots,  for  filling  up  the 
same  into  the  water,  and  in  case  of  neglect  or  refusal  to  contract  on  the 
part  of  the  owners,  the  improvement  was  to  be  made  at  their  expense, 
which  was  to  be  a  lien  on  the  property,  must  enure  to  the  benefit  of  the 
senior  patent,  where  the  city  has  made  the  improvement,  upon  the  refusal 
of  the  proprietor ;  and  the  payment  of  the  cost  thereof,  by  another  proprie- 
tor .claiming  under  a  junior  patent,  does  not  divest  that  right ;  nor  would  it 
be  competent  to  the  corporation  of  Baltimore,  to  vary  rights  established  in 
such  cases,  by  the  general  law. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  ejectment,  brought  upon  the  28th 
April  1837,  by  the  appellants  against  the  appellees,  for  a  lot 
of  ground,  by  metes  and  bounds,  &c.  The  defendants  pleaded 
non  ad.  and  took  defence  upon  warrant. 

The  plaintiffs,  to  support  the  issue  on  their  part,  offered  in 
evidence  the  following  admission  and  agreement.  "We  here- 
by agree,  that  the  present  plaintiffs  are  the  fee  simple  proprie- 
tors of  the  lot  on  the  south  side  of  Wilk  street,  as  described 
in  the  deed  from  William  Matthews,  attorney  for  John  Brown^ 
according  to  its  true  location,  and  the  defendants  are  the  fee 
simple  proprietors  of  the  lots  on  west  side  of  Bond  street,  be- 
tween AliceAnna  and  Lancaster  streets,  the  leases  of  which 
they  have  located,  and  that  the  above  admitted  facts  shall  have 
the  same  effect,  as  if  regularly  proved  before  the  jury." 

And  also  offered  in  evidence  the  admission  of  the  defend- 
ants, that  the  patent  of  "Mountenay's  JVecA;,"  under  which  the 
plaintiffs  claim,  is  older  than  the  patent  of  "FeWs  Prospect" 
under  which  the  defendants  claim.  The  plaintiffs  further  of- 
fered in  evidence  from  the  record  book  of  the  city,  the  follow- 
ing application  of  those  under  whom  the  plaintiffs  claim,  to  the 
Port  Wardens,  to  extend  their  ground  into  the  water,  and  also 
the  permission  in  answer  to  the  same,  and  likewise  a  plat  with 
explanations. 

The  plaintiff  further  gave  in  evidence,  that  after  the  permis- 
sion aforesaid,  logs  were  planted  along  the  Port  Warden* s  line, 
from  P  to  W,  but  by  whom  they  were  so  planted,  the  witness 
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did  not  know;  that  the  effect  of  these  logs,  together  with 
others  placed  along  the  said  Port  Warden's  line,  was  to  aid  the 
filling  up  that  part  of  the  Cove,  which  lies  between  the  Port 
Warden's  line,  and  the  line  of  Mountenay's  Neck,  located  on 
the  plats ;  and  further  proved,  that  Philip  Rogers,  to  whom 
the  plaintiffs  had  given  a  bond  of  conveyance  of  the  said 
ground,  cut  drains  from  Harford  Run,  by  means  of  which,  at 
high  water,  the  washings  of  that  stream  were  carried  upon' 
the  property  between  Jlliceanna  street,  and  the  water  line  of 
the  plaintiff's  lot.  That  the  logs  continued  where  they  were 
planted  till  1823,  when  they  were  covered  by  the  fillings  up 
by  the  city.  The  witness  further  proved  on  cross-examina- 
tion, that  the  water  was  six  or  eight  feet  deep  between  Jllice- 
anna and  Lancaster  streets,  when,  between  Jlliceanna  street 
and  the  water  line  of  the  plaintiff,  the  water  was  shallow,  and 
frequently  at  low  tides,  the  land  between  these  points  was  left 
dry ;  and  that  in  the  opinion  of  the  witness,  it  would  have 
taken  a  long  time  to  have  filled  up  and  made  dry  land  by  the 
alluvion  produced  by  the  causes  aforesaid,  the  land  between 
Jlliceanna  street  and  the  water  line  of  the  plaintiff's  lot.  The 
witness  further  proved  on  the  part  of  the  plaintiff,  that  the 
City  Council  diverted  the  washings  from  Caroline  street,  and 
sent  them  into  Washington  street,  during  the  last  war  with 
Great  Britain.  That  in  1810,  the  washings  from  Caroline 
street  were  thrown  into  Harford  Run,  by  the  City  Council;  that 
the  washings  of  said  street,  naturally  run  across  Bond  and 
Gough  streets,  and  down  Caroline  street,  and  went  into  the 
basin  or  cove  two  or  three  hundred  yards  east  of  Canal  street. 
That  the  effect  of  the  washings  of  Harford  Run,  was  gradu- 
ally to  fill  up  its  banks,  and  make  the  waters  shallow  in  its: 
neighbourhood;  that  the  logs  between  P  and  W,  or  the  Port 
Warden's  line,  would  assist  considerably  in  filling  up  the  land 
between  the  Port  Warden's  line  and  the  water  line  of  the 
plaintiff's  land;  and  proved  by  a  witness,  that  in  his  opinion, 
if  these  washings  had  continued  to  the  present  time  to  have 
run  over  the  lands  as  they  did,  before  they  were  thrown  into- 
Washington  street,  the  land  between  Jlliceanna  street  and  the 
45  v.ll 
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water  line  of  the  plaintiff's  lot,  would  have  now  been  dry  land. 
And  further  proved,  that  at  full  tide  the  land  between  ^lice- 
anna  street,  and  the  water  line  of  the  plaintiff's  lot,  was  cov- 
ered by  water  up  to  1823.  In  1812,  at  Port  Wardens  line,  the 
water  was  four  or  five  feet  deep,  and  up  to  Aliceanna  street 
the  land  at  low  tide  would  be  covered  with  water.     That  at 
moderate  tide,  the  land  between  Aliceanna  street  and  Fleet 
street  might  be  waded  by  one  on  foot;  at  high  tide  it  was  cov- 
ered by  water;  as  low  down  as  Fleet  street  it  was  nearly  fast 
land  in  1823.     And  further  proved,  that  the  city  of  Baltimore 
in  1823,  began  its  improvements,  and  filled  up  East  of  Har- 
ford  Run,  and  commenced  on  that  part  of  the  land  in  contro- 
versy nearest  the  city  dock,  and  worked  backwards  towards 
the  water  line  of  the  plaintiff's  lot,  and  three  or  four  years 
ago,  they  began  to  fill  up  the  land  between  Fleet  and  Alice- 
anna streets,  on  which  there  was  then  water  at  high  tide,  and 
proved,  that  the  city  from  1823,  continued  to  fill  up  the  lands 
in  controversy,  and  that  at  the  institution  the  same  was  dry 
land.     The  defendants  then  gave  in  evidence  by  Foy,  (who- 
had  been  sworn  on  the  survey,)  that  he  was  one  of  the  health 
commissioners  of  the  city  of  Baltimore  from  1820  to  the  pres- 
ent time;  that  between  1812  and  1814,  the  Mayor  and  City 
Council  of  Baltimore,  commenced  making  the  south,  side  of 
Lancaster  street,  and  in  1821  or  1822,  they  commenced  to  fill 
up  on  the  east  side  of  Strawberry  Alley,  south  of  Aliceanna 
street.  The  board  of  health  under  the  said  ordinance  of  1823,. 
commenced  in  1824,  to  fill  up  the  lots  between  Aliceanna  and 
Lancaster  streets,  and  that  of  the  filling  up  were  paid  by  the  pro- 
prietors of  the  lots  on  Bond  street,  and  that  long  after  the  lots  of 
land  were  re-claimed  south  of  Aliceanna  street,  the  tide  continued 
to  flow  above  Aliceanna  and  above  Fleet  streets.     The  de- 
fendant also  proved  by  Robert  Graves,  a  competent  evidence, 
that  in  1807,  William  Inloes,  one  of  the  defendants,  run  out 
a  water  fence  as  designated  on  the  plats  by  dotted  lines  from 
P  to  G;  that  the  fence  caught  the  wash  that  came  down  Car- 
oline street,  and  made  the  square  of  ground  east  of  Caroline 
street  and  south  of  Aliceanna  street,  firm  land ;  they  also  psov- 
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ed  by  James  Curley,  one  of  the  city  commissioners,  that  the 
city  commenced  filling  up  the  property  now  in  dispute,  about 
1823,  and  when  it  was  done  and  fully  completed,  the  board  of 
commissioners  made  out  bills  against  the  owners  of  the  lots 
on  Bond  street,  for  the  expense  of  the  same,  in  pursuance  of 
the  ordinance  of  1823,  ch.  19,  which  bills  were  paid  by  de- 
fendants, they  being  said  owners;  that  the  city  has  never  been 
paid  by  any  one  for  the  filling  up  of  the  square  between  Fleet 
and  Jlliceanna  streets  in  Canal  street.  The  defendants  also 
gave  in  evidence  the  patent  of  FeWs  Prospect,  bearing  date 
1761,  which  was  admitted  to  be  correctly  located  on 
the  plats  in  the  case,  so  far  as  the  same  is  located  thereon,  also, 
the  ordinance  of  4th  May  1801,  ch.  1814,  ch.  and  1823, 
ch.  19,  and  passed  the  llth  March  1823,  and  the  act  of  1745, 
ch.  9,  and  the  act  of  1783,  ch.  24;  and  also  gave  in  evidence 
the  following  admissions  of  title  in  defendants.  "We  hereby 
agree,  that  the  present  plaintiffs  are  the  fee  simple  proprietors 
of  the  lot  on  the  south  side  of  Wilk  street,  as  described  in  the 
deed  of  William  Matthews,  attorney  for  John  Brown,  accord- 
ing to  its  true  locations,  and  that  defendants  are  the  fee  simple 
proprietors  of  the  lots  on  west  side  of  Bond  street,  between 
Jlliceanna  and  Lancaster  streets,  the  leases  of  which  they  have 
located,  and  that  the  above  admitted  facts  shall  have  the  same 
effect,  as  if  regularly  proved  before  the  jury." 

And  also  proved  by  Mr.  Curley,  that  in  1824,  the  whole 
ground  between  Fleet  and  Lancaster  streets  was  covered  with 
tide  water,  and  that  at  this  time  the  tide  water  flows  over  a 
part  of  the  lot  above  Fleet  street,  and  offered  in  evidence  the 
plats  and  explanations  in  this  cause.  And  the  defendants  also 
offered  to  prove,  that  the  board  of  health  under  the  said  ordi- 
nance of  1823,  commenced  in  1824  to  fill  up  the  lots  between 
Jlliceanna  and  Lancaster  streets,  and  that  about  the  time  of 
the  completion  of  the  work,  the  commissioners  caused  a  plat 
to  be  made  of  the  property  improved,  on  which  the  names  of 
the  defendants  were  set  down  as  the  parties  chargeable  with 
the  payment  of  the  sums  due  for  the  filling  up  of  the  property 
in  dispute  in  this  action ;  that  this  plat  was  prepared  about  the 
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time  the  work  was  completed,  and  as  witness  believes  in  1836 ; 
and  that  a  part  of  the  work  east  of  Caroline  street  having  been 
previously  completed,  bills  for  the  same  had  been  previously- 
made  out  against,  and  paid  by  these  defendants;  that  the  bills 
for  the  property  between  Caroline  and  Canal  streets,  weie  not 
presented  to  or  paid  by  the  defendants,  until  cifter  the  comple- 
tion of  the  work  in  1836;  and  that  the  witness  stated,  that 
if  there  were  any  contracts  as  to  this  filling  up,  they  were  in 
writing.     To  the  admissibility  of  this  evidence  of  the  paying 
by  defendants  to  the  city,  for  the  filling  up  the  property  in  con-^ 
troversy,  as  any  evidence  of  the  contract  between  the  defend- 
ants and  the  city,  under  the  ordinance  of  1823,  ch.  19,  and 
also  as  wholly  irrelevant  to  the  issue  in  this  case,  the  plaintiffs 
objected.     But  the  court,  by  consent  of  the,  counsel,  admitted 
said  evidence  pro  forma,  and  it  is  agreed,  the  plaintiff  be  con- 
sidered as  excepting  to  the  admission  of  said  evidence,  and 
be  at  liberty  to  insist  on  said  objection  in  the  Court  of  Appeals. 
Whereupon  the  plaintiffs  prayed  the  court  to  instruct  the 
jury.     1st,  that  if  they  believe  from  the  evidence,  that  the 
plaintiffs  were  entitled  to  the  property  in  yellow  shaded  lines, 
to  the  place  on  the  plat,  where  they  are  intersected  by  the  line 
of  Mountenay's  Neck.     And  if  the  jury  further  believe,  that 
from  thence  the  land  within  said  lines  to  the  Port  Warden's 
line,  marked  P.  W.  has  been  re-claimed  from  the  water,  in 
in  part  by  the  acts  of  those  under  whom  the  plaintiffs  claim, 
#1  planting  logs  as  stated  in  the  evidence,  with  a  view  to  im- 
prove and  fill  up  their  lot,  under  the  permission  of  the  Port 
Wardens  of  the  28th  of  September  1786,  in  part  also  by  the 
a,cts  of  fiogers,  assisted  by  the  operation  of  natural  causes, 
and  that  the  city  of  Baltimore,  by  the  concurrence  of  Rogers 
and  the  plaintiffs,  and  under  the  ordinance  of  1823,  complet- 
ed the  said  filling  up  at  the  expense  of  the  plaintiffs,  so  as  to 
make  the  said  lot  fast  land,  at  or  before  the  institution  of  this 
suit,  then  the  plaintiffs  are  entitled  to  recover  according  to  their 
pretensions,  as  far  as  to  the  Port  Wardens  line;  and  if  in  ad- 
dition to  these  facts,  the  jury  shall  believe,  that  the  residue  of 
the  land  claimed  by  the  plaintiffs,  was  made  and  annexed  by 
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the  said  city  or  their  authorised  agents,  with  the  concurrence 
and  at  the  expense  of  the  plaintiffs,  to  the  land  within  the  yel- 
low shaded  lines,  then  the  plaintiffs  are  entitled  to  recover  ac- 
cording to  their  pretensions. 

2nd.  If  the  jury  believe,  that  the  Mayor  and  City  Council 
or  their  agents,  filled  up  and  improved  the  cove  as  stated  in  the 
evidence  under  the  ordinance  of  1823,  and  charged  the  dif- 
ferent riparian  proprietors  with  the  expense  of  the  said  filling 
and  improvement  opposite  to  their  lots  respectively,  and  if  said 
filling  and  improvement  were  completed  as  far  as  the  plaintiffs 
are  concerned,  with  their  consent  and  co-operation,  then  under 
the  true  construction  of  the  said  evidence,  and  of  the  acts  of 
1745,  1783  and  1784,  the  extension,  filling  up,  and  improve- 
ment of  the  plaintiff's  lot,  and  in  front  thsreof,  is  virtually  their 
own  act,  done  with  the  consent  and  permission  of  the  city  au- 
thorities within  limits  described  by  themselves,  and  that  there- 
fore the  plaintiffs  have  a  right  as  riparian  proprietors,  to  follow 
out  their  lot  thus  extended  and  and  improved,  until  it  reaches 
,the  water,  according  to  their  pretensions  ;  which  instructions 
4-he  court  (ARCHER,  C.  J.,  and  PURVIANCE,  A,  J.,)  refused  to 
to  give. 

The  plaintiffs  excepted,  and  brought  up  this  appeal. 

The  cause  was  argued  before  STEPHEN,  CHAMBERS,  and 
SPENCE,  J. 

By  ALRICKS  and  DULANY  for  the  appellants,  and 
By  McMAHON  and  RICHARDSON  for  the  appellees. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  ejectment  was  instituted  to  recover  a  parcel 
of  ground  situated  on  FelPs  Point,  in  the  city  of  Baltimore, 
containing  six  acres,  the  location  of  which  is  particularly  de- 
signated in  the  plaintiff's  declaration.  The  defendants  in  the 
suit  pleaded  not  guilty,  and  took  defence  for  a  part  only  of 
the  land  claimed  by  the  plaintiff  in  his  declaration;  which  de- 
fence is  particularly  described  and  designated  upon  the  plats 
in  the  case.  The  land  in  controversy  was  originally  covered 
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by  water,  and  has  since  been  re-claimed  and  improved,  under 
the  provisions  of  several  acts  of  Assembly,  and  ordinances  of 
the  city  of  Baltimore;  and  the  question  which  this  court  now 
have  to  decide,  is  to  whom  under  the  facts  and  circumstances 
given  in  evidence,  and  the  operation  of  the  acts  of  Assembly, 
and  the  true  construction  of  the  ordinances  upon  those  facts, 
the  property  in  litigation  in  this  suit  belonged  at  the  period 
of  the  institution  of  this  action ;  for  to  enable  the  lessors  of 
the  plaintiff  to  sustain  their  ejectment,  and  to  recover  the  land 
in  controversy,  it  was  essential,  that  they  should  be  clothed 
with  the  legal  title,  and  the  right  of  possession  at  the  time  the 
action  was  instituted.  The  principle  being  well  settled,  that 
in  such  suit  the  plaintiff  must  recover  by  the  strength  of  his 
own  title,  and  not  by  the  weakness  of  the  title  of  his  adver- 
sary. It  is  an  admitted  fact,  that  the  tract  of  land  called 
Motwtenay's  Neck,  under  which  the  plaintiffs  claim,  is  older 
than  the  land  called  FelVs  Prospect,  under  which  the  defend- 
ants claim.  The  patent  for  the  first  bearing  date  in  1737,  and 
the  patent  for  the  last  in  1761.  The  dates  of  these  patents 
are  important,  because  upon  the  priority  of  the  grant  of  Moun- 
tenay's  Neck,  to  the  grant  of  Fell's  Prospect,  the  merits  of  this 
controversy  will  in  our  opinion  very  materially  depend,  when 
we  come  to  consider,  the  right  or  privilege  given  by  the  act  of 
1745,  ch.  9  sec.  10,  to  the  holders  of  the  lots  in  the  then  town, 
now  city  of  Baltimore,  to  make  improvements  in  front  of  their 
own  lots.  The  language  of  that  act  of  Assembly  is  as  fol- 
lows: "that  all  improvements  of  what  kind  soever,  either 
wharves,  houses  or  other  buildings,  that  have,  or  shall  be  made 
out  of  the  water,  or  where  it  usually  flows,  shall  as  an  en- 
couragement to  such  improvers,  be  forever  deemed  the  right, 
title,  and  inheritance  of  such  improvers,  their  heirs  and  assigns 
forever."  We  are  not  called  upon  now  for  the  first  time,  to 
give  a  construction  to  this  provision  of  the  act  of  1745,  ch. 
9,  sec.  10.  The  court  have  already  setted  that  question,  and 
performed  that  duty.  In  5  Gill  fy  John.  368,  where  they  say, 
that  the  improvements  authorised  by  that  act,  were  those  made 
by  improvers  in  front  of  their  own  lots,  not  of  their  neigh- 
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bours,  the  Legislature  never  designed  such  invasion  of  the 
rights  of  private  property,  and  indeed  in  that  case,  the  exer- 
cise of  such  a  power  by  the  Legislature,  is  considered  to  be 
questionable,  and  open  to  serious  objections,  even  if  it  should 
be  attempted.  It  is  sufficient  for  us  however  in  this  case  to 
say,  that  we  perfectly  concur  in  the  opinion  then  expressed, 
that  the  improvements  intended  to  be  authorsed  and  encour- 
aged by  that  act,  were  such  as  should  be  made  by  improvers- 
in  front  of  their  own  lots;  and  we  moreover  think,  that  the 
right  of  improvement  given  by  the  act  of  1745,  vested  in  the 
patentee  of  Mountenay's  Neck,  and  was  not  divested  or  in 
any  manner  impaired  by  the  subsequent  grant  to  the  patentee 
tfFeWs  Prospect.  This  vested  right  of  improvement  is  also  ex- 
pressly recognised  and  confirmed  by  the  act  of  1784,  ch.  39, 
sec.  6,  which  was  intended  to  make  such  improvements  as  had 
been  made  a  part  of  Baltimore  town,  and  to  clothe  them  with  all- 
privileges  and  immunities  as  such;  after  performing  that  office, 
the  section  uses  the  following  strong  and  explicit  language : 
"saving  to  all  persons  whatsoever,  their  right  of  property  in  any 
of  the  said  grounds  so  made  and  extended  as  aforesaid,  and  in 
the  lots  or  land  from  which  such  ground  may  be  made  and  ex- 
tended, and  the  right  to  make  and  extend  ground  as  aforesaid, 
and  the  right  to  the  water  or  the  land  covered  by  water,  which 
rights  are  not  meant,  or  intended,  in  any  manner,  to  be  interfered 
with,  determined  on,  or  affected  by  this  act.'T  In  the  case  of 
Bowie  vs.  Kennedy,  5  Harr.  fy  John.  185,  this  court  estab- 
lished the  principle,  that  the  State  had  the  right  to  grant  the 
soil  covered  by  navigable  waters,  subject  to  the  public  or  com- 
mon right  of  fishing  and  navigation,  and  for  the  purpose  of 
protecting  the  public  right  of  navigation  from  infringement, 
the  Legislature  passed  the  law  of  1783,  ch.  24,  entitled,  an 
act  appointing  Wardens  for  the  Port  of  Baltimore  town,  in  Bal- 
timore county.  The  right  to  improve  given  to  the  owners  of 
lots  by  the  act  of  1745,  was  made  subject  by  that  law  to  the 
jurisdiction  of  the  Board  of  Wardens,  whose  permission  it  was 
necessary  to  obtain,  before  any  wharf  or  improvement  could 
be  made,  into  the  harbour  or  basin  of  said  town.  It  appears 
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from  ihe  proof  in  this  case,  that  application  was  made  to  the 
Board  of  Wardens  in  1786,  by  those  under  \vhom  the  plain- 
tiffs claim,  to  extend  their  ground  into  the  water,  and  that  per-1 
mission  was  obtained  to  make  such  extension  to  a  line  marked 
on  the  plats  as  the  Port  Warden's  line,  along  which  logs  were 
planted,  but  by  whom  the  proof  did  not  establish.  It  was 
further  proved,  that  the  effect  of  these  logs/together  with 
others  placed  along  the  said  Port  Warden's  line,  was  to  aid  the 
filling  up  of  that  part  of  the  cove,  which  lies  between  the  Port 
Warden's  line,  and  the  line  of  Mountenay's  Neck,  located  on 
the  plats;  and  it  was  further  proved,  that  Philip  Rogers-,  to 
whom  the  plaintiffs  had  given  a  bond  of  conveyance  of  the 
said  grounds,  cut  drains  from  Harford  run,  by  means  of  which- 
at  high  water,  the  washings  of  that  stream  were  carried  upon 
the  property  between  Jlliceanna  street,  and  the  water  line  of 
the  plaintiff's  lot;  that  the  logs  continued  where  they  were' 
planted  till  1823,  when  they  were  covered  by  the  fillings  up- 
by  the  city.  Some  further  proof  was  given  by  the  plaintiffs, 
and  also  by  the  defendants,  which  it  is  not  deemed  necessary 
to  state  in  detail  for  the  purposes  of  this  opinion,  as  we  think 
that  the  merits  of  this  controversy  depend  upon  other  grounds. 
We  do  not  think,  that  the  ordinance  of  1801,  limiting  the 
right  of  improvement  to  the  south  side  of  Jlliceanna  street,  by 
the  owners  of  lots  on  Wilk  street,  has  any  material  bearing 
upon  the  rights  of  the  parties  to  this  suit;  as  the  corporation 
by  whom  the  improvement  in  question  was  made,  had  full 
and  complete  jurisdiction  over  the  subject  of  that  ordinance  j 
and  in  making  the  improvement  in  question  virtually  repealed 
and  annulled,  any  restriction  or  limitation,  imposed  by  that 
ordinance.]  The  great  and  leading  question  in  this  case  is,  for 
whose  benefit  was  the  improvement  made  by  the  corporation  un- 
der the  ordinance  of  1823,  ch.  19?  In  reference  to  that  question 
the  ordinance  speaks  a  language,  which  cannot  we  think  be  mis- 
understood. The  contract  was  to  be  made  by  the  corporate 
authorities,  with  the  owners  of  the  lots,  for  the  filling  up  of 
their  lots  into  the  water,  and  in  case  of  neglect  or  refusal  to 
contract  on  the  part  of  the  owners,  the  improvement  was  to1 
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be  made  at  their  expense,  which  was  to  be  a  lien  upon  the 
property,  and  the  proprietors  are  also  made  liable  to  be  sued 
for  the  amount  of  the  expense  incurred  in  making  such  im- 
provement. But  it  has  been  strongly  argued  in  this  case,  that 
both  plaintiff  and  defendants  are  riparian  proprietors,  and  that 
as  no  provision  has  been  made  by  law  for  such  a  conflict  of 
rights,  neither  party  can  claim  title  to  the  prejudice  or  exclu- 
sion of  the  other.  But  we  think,  as  we  have  before  remarked, 
that  the  right  vested  in  the  prior  grantee  under  the  act  of  1745, 
and  confirmed  by  that  of  1784,  is  paramount  to,  and  must 
prevail  over  that  of  the  junior  grantee,  and  that  the  improve- 
ment made  by  the- corporation  under  the  ordinance  of  1823, 
must  enure  to  the  benefit  of  those  who  claim  title  under  the 
senior  grant.  We  think  moreover,  that  the  improvement  or 
filling  up  being  made  for  their  benefit,  under  the  true  con- 
struction of  the  acts  of  Assembly  and  the  ordinance  of  1823, 
a  title  vested  in  them  which  could  not  be  divested,  or  in  any 
manner  impaired  by  the  fact,  that  the  expense  of  such  filling 
up  or  improvement,  was  paid  for  by  the  defendants.  It  was 
not  competent  for  the  corporation  by  any  act  of  theirs,  so  to 
vary  or  affect  the  rights  of  the  parties  as  established  by  law.  Un- 
der this  view  of  the  case  we  think,  that  the  court  below  ought 
to  have  granted  the  plaintiff's  prayers;  that  they  were  entitled 
to  recover,  although  there  might  have  been  no  sufficient  evi- 
dence of  certain  facts  upon  which  in  part  their  prayers  were 
predicated,  they  having  a  right  to  recover  independently  of 
the  existence  of  such  facts,  upon  the  evidence  which  they  ex- 
hibited. We  think  also,  that  the  evidence  relative  to  the 
paying  by  the  defendants  for  the  expense  of  the  improvement 
in  controversy  was  irrelevant,  and  therefore  ought  to  have  been 
rejected  for  the  reasons  which  we  have  already  stated,  such 
expense  having  been  paid  by  them,  could  not  operate  to  affect 
or  impair  the  plaintiff's  title. 

JUDGMENT  REVERSED  AND  PROGEDENDO  AWARDED. 

46      v.ll 
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STEPHEN  L.  LEE  vs.  THOMAS  N.  PINDLE  AND  WIFE. — Dec. 

1840. 

Upon  a  bill  for  a  division  or  a  sale  of  slaves,  and  an  account  for  their,  hires, 
after  an  audit  of  the  hires  to  the  21st  January,  and  exceptions)  to  the  ac- 
count, the  Court  of  Chancery  ordered  a  sale,  and  did  not  decree  upon  the 
accounts.  In  this  stage  of  the  cause,  on  the  27th  Marc1*  the  defendant 
appealed,  having  first  filed  an  appeal  bond.  Held,  that  under  the  act  of 
1830,  ch.  185,  the  appeal  was  prematurely  taken,  and  the  decree  not  final. 

The  object  of  filing  an  appeal  bond  in  such  a  case,  is  merely  to  suspend  tho 
execution  of  the  decree  for  a  sale  of  the  specific  property  in  dispute,  until 
a  final  decree  should  be  passed. 

APPEAL  from  Chancery. 

The  bill  in  this  cause  was  filed  on  the  2nd  December  1837, 
by  Thomas  JV".  Pindle  and  wife,  alleging,  that  Stephen  Lee 
died  in  January  1833,  seized  and  possessed  of  considerable 
real  and  personal  estate,  having  first  made  his  will ;  that  the 
testator  at  the  time  of  his  death  left  a  widow,  Elizabeth  Lee, 
and  the  following  children,  &e. ;  that  by  the  said  will  his 
whole  estate  is  devised  to  his  widow  for  life,  for  the  support 
and  benefit  of  the  testator's  family,  &c.  The  bill  then  pro- 
ceeded to  set  forth  the  other  portions  of  the  testator's  will, 
devising  his  slaves  to  his  widow  for  life,  and  afterwards  di- 
viding them  among  certain  of  his  children ;  that  Robert  Welch 
of  Ben.  and  Stephen  L.  Lee,  were  the  executors  of  the  deceased 
testator;  that  the  widow  died  in  December  1836;  and  that 
thereupon  the  said  Stephen  L.  Lee  possessed  himself  of  the 
whole  of  the  estates  of  the  testator,  and  now  holds  the  same, 
and  refuses  to  deliver  up  the  slaves,  or  their  increase,  to  those 
entitled  under  the  will.  The  bill,  after  showing  who  were  en- 
titled to  the  slaves,  &c.,  under  the  will  of  Stephen  Lee,  prayed 
for  a  discovery  of  the  increase,  and  a  division  of  the  slaves, 
and  also  for  account  of  hires  and  profits,  &c. 

This  bill  was  answered  by  the  defendants,  and  proof  taken. 

On  the  21st  January  1839,  the  auditor  reported,  that  he  had 
stated  four  accounts  of  the  hire  of  the  negroes  of  Stephen  Lee's 
estate,  from  the  time  of  the  death  of  Mrs.  Elizabeth  Lee  to 
that  date.  Three  accounts  included  interest,  the  fourth  was 
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without  interest.  He  also  reported,  that  a  sale  was  necessary 
to  a  division;  that  he  has  not  assigned  to  the  several  legatees 
their  respective  shares,  awaiting  the  Chancellor's  order  therefor. 
Both  parties  excepted  to  this  report. 

And  at  March  term  1839,  it  appearing  to  the  Chancellor 
(BLAND,)  by  the  auditor's  report  of  the  21st  January  1839, 
that  the  negro  slaves  in  the  proceedings  mentioned,  and  their 
increase,  are  not  susceptible  of  division  among  the  parties  en- 
titled, without  a  sale  thereof,  and  the  said  report  to  that  extent 
not  being  excepted  to  by  any  of  the  parties,  it  is  ordered  and 
decreed,  that  the  said  report  of  the  auditor,  so  far  as  the  same 
assumes,  that  the  said  slaves  and  their  increase  cannot  be  di- 
vided among  the  parties  without  a  sale,  be  ratified  and  con- 
firmed; and  that  the  said  slaves  and  their  increase  be  sold;  that 
A.  R.  and  J.  J.  be  appointed  trustees,  &c.  The  proceeds 
of  sale  to  be  brought  in,  to  be  disposed  of  under  the  direction 
of  this  court,  &c. 

From  this  decree,  Stephen  L.  Lee  entered  an  appeal,  and 
filed  his  bond  to  stay  execution. 

At  this  term,  the  appellants  at  the  commencement  of  their 
argument  suggested,  that  the  cause  might  be  dismissed,  as 
being  brought  up  against  the  first  section  of  the  act  of  1830, 
«h.  185,  which  is  as  follows,  viz: 

"That  no  appeal  shall  hereafter  be  allowed  from  any  decree 
or  order  of  the  Chancery  Court,  or  county  court,  sitting  as  a 
court  of  equity,  unless  it  be  a  final  decree,  or  order  in  the  na- 
ture of  a  final  decree;  and  that  upon  appeal  from  a  final  de- 
cree, or  order  in  the  nature  of  a  final  decree,  within  the  time 
limited  by  law  for  such  appeals,  all  provisions,  orders  and  de- 
crees, passed  in  the  cause,  shall  be  open  in  the  appellate  court 
in  the  same  manner  as  if  such  previous  orders  and  decrees 
had  been  as  heretofore  appealed  from,  within  nine  months  from 
the  time  of  the  passing  of  the  same;  provided  always,  that 
the  execution  of  any  decree  or  order  of  the  Chancery,  or  any 
county  court  for  the  sale,  conveyance  or  delivery  of  posses- 
sion, of  real  or  personal  property,  or  the  payment  of  money> 
or  the  bringing  of  money  into  court,  or  the  appointment  of  a 
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receiver,  or  the  opening  of  any  way  public  or  private,  from 
which  the  right  of  an  immediate  appeal  is  taken  away  by  this 
act,  shall  not  be  suspended  or  staid,  unless  a  prayer  for  an  ap- 
peal be  entered  on  the  docket,  or  filed  among  the  proceedings 
in  the  cause,  and  bond  in  such  penalty  as  the  Chancellor,  or 
county  courts,  (as  the  case  may  be)  may  prescribe,  with  good 
and  sufficient  security,  to  be  approved  by  the  Chancellor  or 
county  court,  shall  be  given. 

The  question  of  dismissal  was  argued  before  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  J.  JOHNSON  for  the  motion,  and 
By  RANDALL  and  ALEXANDER  contra. 

DORSEY,  J.,  delivered  the  opinion  of  this  court. 

The  appeal  in  this  case  must  be  dismissed,  the  record  hav- 
ipg  been  prematurely  transmitted  to  this  court.  The  Chan- 
cellor had  not  passed  a  final  decree  on  all  the  matters  in  con- 
troversy between  tfre  parties,  but  had  expressly  reserved  a  por- 
tion of  them  for  further  adjudication.  The  object  in  praying 
the  appeal  and  riling  the  appeal  bond,  was  not  to  effect  an  im- 
mediate removal  of  the  cause  to  the  Court  of  Appeals;  but 
for  the  purpose  of  suspending  that  portion  of  the  Chancellor's 
decree,  which  directed  the  sale  of  the  specific  property  in  dis- 
pute, until  he  should  pass  a  final  decree  on  all  the  matters  in 
controversy;  when  agreeably  to  the  act  of  1830,  ch.  185,  sec., 
1,  the  whole  case  might  properly  be  brought  up  for  review  in 
this  court. 

The  court  will  sign  an  order  dismissing  the  appeal,  and  re- 
manding the  case  to  the  Court  of  Chancery,  that  such  further 
proceedings  may  be  had  thereon,  as  the  nature  of  the  case 
may  require.  APPEAL  DISMISSED. 

(JVbfe.)  Act  of  1841,  chapter  11.  A  Bill  entitled,  an  act 
jto  repeal  certain  portions  of  the  act,  passed  at  December  ses- 
sion eighteen  hundred  and  thirty,  chapter  one  hundred  and 
eighty-five,  entitled,  an  act  to  prevent  unnecessary  expense  and 
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delay  in  prosecuting  appeals  from  courts  exercising  equity  ju- 
risdiction in  this  State. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Ma- 
ryland, That  so  much  of  the  first  section  of  the  said  act,  as 
takes  away  the  immediate  right  of  appeal  from  any  decree  or 
order  of  the  Court  of  Chancery,  or  any  county  court,  sitting 
as  a  court  of  equity,  for  the  sale,  conveyance  or  delivery  of 
real  or  personal  property,  or  the  payment  of  money,  unless 
such  delivery  or  payment  be  directed  to  be  made  to  a  receiver, 
to  be  appointed  by  such  court,  be,  and  the  same  is  hereby  re- 
pealed ;  and  that  from  any  such  decree  or  order  heretofore 
passed,  or  hereafter  to  be  passed,  the  right  of  an  immediate 
appeal  is  hereby  given. 

Section  2.  And  be  it  further  enacted,  That  the  benefit  of 
the  preceding  section  shall  be  extended  to  appeals  already  ta- 
ken, as  well  as  to  those  hereafter  to  be  taken ;  and  the  Court 
of  Appeals  shall  proceed  to  hear  and  determine  such  appeals, 
as  if  the  right  of  appeal  had  existed  at  the  time  such  appeals 
were  taken. 


HANNAH  SCOTT  vs.  WILLIAM  CRAWFORD,  JR. — December, 

1840. 

Where  to  a  bill  for  dower  and  account  of  arrears,  the  answer  of  the  defend- 
ant admitted  the  seizin  of  the  husband,  his  death,  the  possession  of  his 
family  since  his  death,  and  alleged,  the  offer  of  the  defendant  to  give  the 
complainant  one-third  of  the  income  derived  from  the  whole  estate,  or  pay 
her  the  valuation  thereof,  and  did  not  deny  the  marriage,  a  court  of  equi- 
ty has  jurisdiction  to  proceed  with  the  cause,  without  a  trial  at  law. 

An  order  of  the  Court  of  Chancery,  directing  a  bill  for  dower,  to  be  retained 
for  twelve  months,  that  in  the  mean  while  the  complainant  may  proceed 
at  law  to  establish  her  title,  is  not  the  subject  of  an  appeal. 

APPEAL  from  Chancery. 

The  bill  in  this  cause  was  filed  on  the  29th  July  1834,  by 
the  appellant,  who  claimed  dower,  as  the  widow  of  Alexander 
Scott,  deceased,  in  certain  real  property  described  in  the  bill, 
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which  had  been  seized  under  execution  during  his  coverture 
with  the  appellant,  and  sold  to  the  appellee,  who  was  alleged  to 
be  in  the  possession  and  seizin  of  the  same.  Prayer  for  an  as- 
signment of  dower,  and  an  account  of  rents  and  profits,  from 
the  death  of  her  husband,  which  had  been  denied  to  her  by  the 
appellee,  &c. 

The  appellee,  Crawford,  answered  the  bill,  and  alleged, 
"that  he  doth  not  know  whether  the  complainant  was  married 
to  Alexander  Scott,  but  puts  her  to  the  proof  thereof ";  he  admits 
that  A.  S.  was  seized  of,  &c.,  and  as  a  purchaser,  this  defend- 
ant is  in  possession  of  all  the  said  tracts  or  parcels  of  land ; 
that  he  doth  not  know  when  J).  S.  died,  but  admits  that  he  is 
dead;  that  he  did  not  get  possession  until  after  Scott's  death, 
the  family  of  Scott,  including  the  complainant,  being  in  pos- 
session of  the  same;  that  so  far  from  treating  said  Hannah's 
claim  (if  she  has  any,)  with  neglect,  that  respondent  did  pro- 
pose to  said  Hannah,  to  give  her  one-third  of  the  income  de- 
rived from  the  whole  estate,  deducting  the  necessary  repairs, 
taxes,  &c.,  which  she  refused;  that  he  then  offered,  that  three 
respectable  landholders  should  value  her  interest  in  said  lands, 
and  to  give  her  one  hundred  dollars  more  than  the  valuation, 
which  she  also  refused,  &c. 

The  complainant  then  filed  a  general  replication — a  commis- 
sion was  issued  and  proof  taken,  establishing  the  marriage, 
and  annual  value  of  the  property.  After  the  return  of  the  com- 
mission, and  on  the  llth  November  1837,  the  Chancellor  or- 
dered, that  the  said  bill  of  complaint  be  and  the  same  is  hereby 
retained  for  twelve  months,  with  liberty  to  the  plaintiff  to  bring 
her  action  at  law,  to  try  her  right  to  dower.  The  complain- 
ant appealed  from  that  order,  and  her  appeal  upon  motion  was 
dismissed,  and  at  September  term  1839,  upon  her  petition,  the 
cause  was  set  down  for  final  hearing. 

At  the  final  hearing,  the  Chancellor  (BLAND,)  on  the  7th 
November  1839,  dismissed  the  bill  with  costs,  being  of  opin- 
ion that  the  plaintiff's  right  to  dower  having  been  drawn  in 
question,  a  suit  at  law  should  have  been  brought  by  het  to  es- 
tablish the  same,  as  allowed  by  the  order  of  the  llth  Novem- 
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ber  1837,  but  it  now  appears  that  no  such  suit  has  been 
brought. 

This  appeal  was   argued  before   STEPHEN,  ARCHER,  and 
CHAMBERS,  J. 

By  MCLEAN  for  the  appellant,  and 

By  G.  R.  RICHARDSON  for  the  appellee. 

By  the  Court.     DECREE  REVERSED  AND  CAUSE  REMANDED 

FOR  FURTHER  PROCEEDINGS. 


June  Term,  1841. 

ELIZABETH  A.  ABELL,  ADM'X.  OF  BENNET  ABELL,  vs. 
BENJAMIN  G.  HARRIS, 

Where  the  bill  of  exceptions  stated,  "that  the  defendant  had  offered  evidence 
tending  to  prove,  that  for  more  than  three  years  prior  to  the  institution 
of  the  suit,  the  said  H,  under  whom  the  defendant  claims  title,  had  pos- 
session of  the  said  negro  boy,  claiming  title  to  him,  and  that  the  plaintiff 
had  knowledge  of  such  adverse  claim,  for  more  than  three  years  prior  to 
the  commencement  of  this  action,  though  this  is  evidence  of  the  adverse 
claim  and  holding  of  H,  yet  it  is  no  evidence  of  the  adverse  claim  and  hold- 
ing of  the  defendant,  nor  is  it  evidence,  that  the  intestate  of  the  plaintiff, 
who  was  an  administratrix,  had  any  knowledge  of  such  adverse  claim. 

The  mere  fact  of  knowledge  of  an  adverse  claim  by  the  defendant,  unaccom- 
panied by  possession  in  him,  will  not  operate  as  a  bar  under  the  statute  of 
limitations  to  the  plaintiff's  right  of  action.  The  adverse  claim  must  be 
accompanied  by  such  an  invasion  of  the  rights  of  the  opposite  party,  as 
to  give  him  a  cause  of  action,  which  having  failed  to  prosecute,  he  is 
presumed  to  have  surrendered  after  three  years. 

When  a  party  prays  an  instruction  to  the  jury,  which  the  court  refuses,  but 
proceeds  to  give  a  direction  of  its  own,  the  whole  of  which  is  incorpora- 
ted in  one  exception,  and  by  which  it  appears,  that  objection  was  taken 
below,  only  to  the  refused  instruction,  the  subject  of  the  court's  direction, 
is  not  open  upon  appeal. 

The  refusal  of  the  court  to  grant  an  instruction,  so  framed  as  to  require  the 
court  to  determine  on  the  existence  of  matters  of  fact,  of  which  the  jury 
only  are  the  proper  judges,  is  not  error. 

The  pendency  of  proceedings  in  equity,  to  vacate  a  bill  of  sale  of  negroes, 
does  not  necessarily  postpone  the  commencement  of  an  adverse  possession 
in  the  defendant,  until  decree  passed. 
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In  a  trial  at  law,  replication  of  the  plaintiff's  ignorance  of  his  rights,  haa 
never  been  held  to  defeat  the  bar  of  the  act  of  limitations. 

The  bar  of  the  act  of  limitations,  in  those  cases  where  it  flows  from  know- 
ledge in  the  plaintiff,  of  the  adverse  possession  and  claim  of  the  defend- 
ant, does  not  at  all  depend  upon  the  proof  of  admission  of  knowledge  by 
the  plaintiff,  but  upon  the  fact  of  knowledge  to  be  found  by  the  jury;  so 
that  a  prayer  founded  on  the  fact,  that  the  plaintiff  had  admitted  know- 
ledge to  the  witness,  will  not  authorise  the  court  to  say  to  the  jury,  if  so 
found,  that  the  statute  is  a  bar. 

APPEAL  from  Saint  Mary's  County  Court. 

This  was  an  action  of  replevin,  brought  on  the  12th  Sep- 
tember 1837,  against  the  appellee,  for  a  negro  slave  boy  nam- 
ed John  Lloyd.  The  writ  was  returned,  replevied  and  deliv- 
ered. 

The  defendant  below  pleaded  non  cepit;  property  in  the 
defendant;  property  in  a  stranger;  non  cepit  infra  tres  annos; 
actio  non,  infra  tres  annos.  To  these  pleas  there  were  replica- 
tions and  issues. 

FIRST  EXCEPTION. — The  plaintiff  to  support  the  issue  on 
her  part,  first  read  in  evidence  to  the  jury  the  record  of  transfers 
and  alienations  of  Saint  Mary^s  county  court,  duly  certified, 
(having  first  proved  the  destruction  of  the  original  bill  of  sale 
and  record  thereof  by  fire,)  by  which  it  appeared :  Henry  Abell 
to  Bennett  Jlbell — 

Bill  of  sale  20th  August  1822,  for  Stephen,  a  house  car- 
penter, 45  years  of  age;  Nace  a  blacksmith,  29  years  of  age; 
Lewis  25  years  of  age ;  Basil  18  years  of  age ;  Jinny  40  years  of 
age;  Rose  Ann  18  years  of  age;  LoraS  years  of  age;  Erne- 
line  6  years  old ;  Alonzo  4  years  of  age ;  Manning  2  years  of 
age ;  Henry  26  years  of  age ;  Eliza  20  years  of  age.  Record- 
ed 20th  August  1822. 

That  in  1822,  Henry  Jlbell,  the  party  under  whom  the  defen- 
dants claim  title,  by  bill  of  sale  in  due  form  of  law,  conveyed 
to  Bennet  Abell,  the  plaintiff's  intestate,  negro  woman  Jinny; 
they  then  further  proved  that  negro  boy  John  Lloyd  was  the 
child  of  Jinny,  born  since  the  execution  of  said  bill  of  sale ; 
that  said  negro  boy,  the  property  in  dispute,  was  in  possession 
of  the  plaintiff  in  1829,  after  Bennet  AbelVs  death,  and  ap- 
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praised  and  inventoried  as  a  part  of  his  property.  The  defend- 
ants then  offered  evidence,  tending  to  prove,  that  for  more  than 
three  years  prior  to  the  institution  of  this  suit,  the  said  Henry 
Jlbell,  under  whom  the  defendants  claim  title,  had  possession 
of  the  said  negro  boy,  claiming  title  to  him,  and  that  the  plain- 
tiff had  knowledge  of  sudh  adverse  claim  for  more  than  three 
years  prior  to  the  commencement  of  this  suit.  The  defendant 
then  prayed  the  court  to  instruct  the  jury,  that  if  the  jury  find 
from  the  evidence,  that  defendant  or  the'person  under  whom  he 
claims,  had  been  in  possession  of  the  negro  boy  John  Lloyd 
in  controversy,  for  more  than  three  years  next  before  the  in- 
stitution of  this  suit,  claiming  title  adverse  to  the  plaintiff  or 
her  intestate,  and  that  said  adverse  claim  of  title  was  known 
to  said  plaintiff  for  three  years  before  the  institution  of  this 
suit,  then  the  plaintiff  was  barred  by  the  plea  of  limitations; 
otherwise  not.  Which  instruction  the  court  (KEY,  A.  J.,) 
gave.  The  plaintiff  excepted. 

SECOND  EXCEPTION. — The  plaintiffs,  further  to  support  the 
issue  on  their  part  joined,  read  in  evidence  to  the  jury  the  bill 
and  proceedings  under  it,  filed  by  Henry  Jlbell  against  the  plain- 
tiff in  this  case,  (and  the  decree  thereon.) 

SAINT  MARY'S  COUNTY,  To  wit: — At  a  county  court  of  the 
State  of  Maryland  for  the  first  Judici-J  District,  begun  and 
held  at  Leonardtown,  in  and  for  the  county  aforesaid,  on  the 
first  Monday  of  March,  being  the  second  day  of  the  same 
month,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty-five,  and  the  fifty-ninth  year  of  the  independence  of 
the  United  States  of  America:  PRESENT, 
The  Honorable  EDMUND  KEY,  and 

CLEMENT  DORSEY,  dissociate  Judges.- 

GEORGE  H.  MORGAN,  Sheriff".  Jo.  HARRIS,  CVk. 

In  the  record  of  proceedings  of  the  said  Court  amongst  others 

were  the  following,  to  wit: 

This  was  a  bill  on  the  equity  side  of  Saint  Mary^s  county 
court,  brought  by  Henry  Jlbell  vs.  Elizabeth  Jl.  Jlbell,  adnCx. 
Bennet  Jlbell,  Maria  L.  Jlbell,  Susanna  E.  Jlbell,  Mary  A.  Jlbell,- 
Martha  Jl.  Jlbell,  Jane  Jl.  Jlbell  and  Bennet  R.  Jlbell. 
47  v.ll 
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The  object  of  this  bill,  was  to  vacate  the  bill  of  sale  of  the 
20th  August  1822,  from  the  complainant  Henry,  to  Bennet 
Abell,  and  was  against  his  administrator  and  heirs.  It  was  so 
proceeded  in,  that  the  following  decree  was  passed; 

This  cause  being  ready  for  hearing,  and  being  submitted  by 
counsel,  the  bill,  answer,  exhibits  and  all  other  proceedings 
were  by  the  court  lead  and  considered;  it  is  thereupon  this 
llth  day  of  March  1835,  adjudged,  ordered  and  decreed  by 
the  said  court,  that  the  bill  of  sale  filed  in  this  cause,  dated 
the  twentieth  day  of  August  1822,  executed  by  the  said  com- 
plainant, and  conveying  to  Bennet  Abell  the  negro  slaves  therein 
mentioned,  be  and  the  same  is  hereby  vacated  and  annulled  ; 
and  it  is  further  ordered  and  decreed  by  the  said  court,  that 
the  said  Elizabeth  A.  Abell,  administratrix  of  the  said  Bennet 
Abell,  deliver  into  possession  of  the  said  Henry  Abell,  the  ne- 
gro slaves  in  the  aforesaid  bill  of  sale  mentioned,  with  their  in- 
crease, excepting  negro  Jinny  and  the  child  sold  by  Bennet 
Abell  in  his  life  time;  and  it  is  further  ordered  and  decreed, 
that  each  party  pay  his  own  costs.  EDMUND  KEY. 

The  verdict  and  judgment  being  against  the  plaintiff,  she 
brought  the  cause  to  this  court  by  appeal. 

The  cause  was  argued  before  ARCHER,  DORSEY,  and 
CHAMBERS,  J. 

By  CAUSIN  for  the  appellant,  and 
By  GRAIN  for  the  appellee. 

DORSEY,  J.,  delivered  the  opinion  of  the  court. 

In  the  first  bill  of  exceptions,  in  the  record  before  us,  the 
instruction  asked  for  and  granted  by  the  court  was,  "that  if  the 
jury  find  from  the  evidence,  that  defendant  or  the  person  un- 
der whom  he  claims,  had  been  in  possession  of  the  negro  boy,. 
John  Lloyd^  in  controversy,  for  more  than  three  years  next  be- 
fore the  institution  of  this  suit,  claiming  title  adverse  to  the 
plaintiff  or  her  intestate,  and  that  said  adverse  claim  of  title, 
was  known  to  said  plaintiff  for  three  years  before  the  institu- 
tion of  this  suit,  then  the  plaintiff  was  barred  by  the  plea  of 
imitations." 
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As  far  as  respects  the  adverse  holding  and  claim  of  the  per- 
son under  whom  the  defendant  claims  title,  in  the  view  we  are 
now  taking  of  the  instruction,  the  appellant  has  no  ground  of 
complaint;  there  was  ample  testimony  before  the  jury,  to  war- 
rant their  finding  such  adverse  holding  and  claim.  But  the  court 
erred,  when  it  instructed  the  jury,  that  the  statute  of  limitations 
was  a  bar  to  the  plaintiff's  action,  if  they  found  three  years 
adversary  possession,  and  claim  by  the  defendant,  because 
there  was  no  testimony  before  them,  on  which  such  a  finding 
could  be  based.  The  instruction  complained  of,  is  erroneous 
on  another  ground.  It  directs  the  jury  that  the  statute  of 
limitations  is  a  bar  to  the  plaintiff's  recovery,  if  they  find  three 
years  possession  andclaim  of  title,  by  the  defendant  or  person 
under  whom  he  claims,  adverse  to  the  plaintiff  or  her  intestate, 
and  that  said  adverse  claim  of  title,  was  known  to  the  plain- 
tiff for  three  years  before  the  institution  of  the  suit.  Accord- 
ing to  the  instruction,  the  plaintiff  is  barred  by  the  defendant's 
three  years  adverse  possession  and  claim,  in  the  life  time  of  the 
intestate,  although  the  intestate  had  no  knowledge  of  such 
possession  and  claim;  the  bar  being  made  to  depend,  not  as  it 
should  have  been,  upon  the  intestate's  knowledge,  if  the  run- 
ning of  the  statute  commenced  in  his  life  time,  but  upon  the 
knowledge  of  the  plaintiff,  who  may  have  been  a  mere  stranger 
during  nine-tenths  of  the  time,  creating  the  bar,  having  no  con- 
nexion with,  or  title  to,  the  property  in  question. 

The  court  erred  in  granting  the  instruction  for  another  rea- 
son. The  jury  are  instructed,  that  the  statute  of  limitations  is 
a  bar,  if  the  defendant  or  person  under  whom  he  claims  title, 
had  three  years  adverse  possession  claiming  title,  if  the  adverse 
claim  of  title,  was  known  to  the  plaintiff  for  three  years  before 
the  institution  of  the  suit.  Thus  barring  the  plaintiff  of  his 
right  to  recover  simply  upon  the  knowledge  of  the  adverse 
claim  of  title,  unaccompanied  by  any  possession.  The  prin- 
ciple upon  which  the  operation  of  the  statute  of  limitations  is 
predicated,  is  not  that  the  party  in  whose  favour  it  is  invoked, 
has  set  up  an  adverse  claim  for  the  period  specified  in  the  sta- 
tute, but  that  such  adverse  claim  is  accompanied  by  such  inva- 
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sion  of  the  rights  of  the  opposite  party,  as  to  give  him  a  cause 
of  action,  which  having  failed  to  prosecute  within  the  time 
limited  by  law,  he  is  presumed  to  have  extinguished  or  sur- 
rendered. A  mere  claim  of  title,  unaccompanied  by  adverse 
possession,  gives  no  right  of  action  to  the  person  against  whom 
it  is  asserted,  and  consequently  his  rights  are  unaffected  by  the 
statute. 

We  think  the  court  were  right  in  refusing  the  plaintiff's  first 
prayer  in  the  second  bill  of  exceptions.  It  required  the  court 
to  determine  on  the  existence  of  matters  of  fact,  of  which  the 
jury  only,  are  the  proper  judges.  The  court's  refusal  also  of 
the  second  prayer  in  that  bill  of  exceptions,  meets  our  appro-; 
bation,  as  there  is  no  such  principle  or  inference  of  law,  that 
the  pendency  of  the  proceedings  in  equity  referred  to,  ne- 
cessarily postponed  till  after  the  decree,  the  commencement 
of  the  adverse  possession  of  Henry  Jibell.  The  refusal  of 
these  prayers  is  the  only  matter  appealed  from  in  the  second  bill 
of  exceptions.  It  was  also  argued  under  this  exception,  that 
the  statute  of  limitations  could  be  no  obstacle  to  the  plaintiff's 
recovery;  because  until  after  the  decree  of  1835,  she  was  ig- 
norant of  her  rights  to  negro  John  Uoyd.  In  answer  to  this 
novel  argument,  it  might  be  replied,  that  we  have  never  met 
with  a  replication  in  a  trial  at  law,  where  the  plaintiff's  igno- 
rance of  his  rights,  has  been  held  to  defeat  the  bar  of  the  sta- 
tute of  limitations.  No  such  case  has  been  referred  to.  If  such 
a  principle  of  law  existed,  authorities  upon  the  subject  could 
readily  have  been  found. 

J$ut  there  are  other  answers  to  this  argument.  There  are 
no  facts  in  testimony  in  the  cause  from  which  either  court  or 
jury  could  impute  such  ignorance  to  the  plaintiff;  and  if  there 
were,  the  point  not  appearing  to  have  been  decided  in  the  court 
below,  by  the  act  qf  1825,  it  is  excluded  from  our  considera- 
tion. 

We  concur  with  the  county  court  in  their  refusal  to  grant  the 
plaintiff's  prayer  in  the  third  bill  of  exceptions.  The  prayer 
.calls  on  the  court  to  declare  the  statutory  bar  removed,  if  the 
jury  believe  a  fact  wholly  immaterial  to  its  operation.  The  bar 
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of  the  statute  does  not  depend  upon  the  plaintiff's  admission 
of  knowledge  of  the  defendant's  adverse  claim  of  title;  but 
upon  the  fact  to  be  determined  by  the  jury,  whether  she  pos- 
sessed such  knowledge,  and  if  she  possessed  such  knowledge, 
whether  she  ever  made  any  admission  of  it  or  not,  is  wholly 
immaterial  to  the  operation  of  the  statute. 

We  concur  with  the  county  court  in  the  refusal  to  grant  the 
plaintiff's  prayers  in  the  second  and  third  exceptions,  but  dis- 
senting from  its  instruction  to  the  jury  in  the  first  bill  of  ex- 
ceptions, we  reverse  their  judgment. 

JUDGMENT  REVERSED,  AND  PROCEDENDO  AWARDED. 


BOOTH  AND  RENCH,  EXECUTORS  OF  SWEARINGEN,  vs.  THE 
UNITED  STATES. — June,  1841, 

The  act  of  1715,  ch.  23,  sec.  6,  excepts  such  bilfo  bonds,  judgments,  &c,, 
"as  shall  be  taken  in  the  name  or  for  the  use  of  our  Sovereign  Lord,  The 
King,  his  heirs  and  successors,"  from  its  operation.  The  State,  succeeding 
to  the  rights  of  sovereignty,  stood  at  the  declaration  of  Independence  in  the 
place  of  the  King,  and  when  she  surrendered  certain  powers  of  sovereignty 
to  the  United  States,  the  exception  also  applied  to  that  government. 

The  plea  of  limitations  only  effects  the  remedy. 

The  United  States  suing  in  a  State  Court  are  within  the  exceptions  of  the 
act  of  limitations,  in  favor  of  the  sovereignty  of  the  State.  The  former 
government  being  possessed  of  a  part  of  that  sovereignty. 

An  affidavit  and  motion  for  leave  to  issue  a  scirefaciqs  to  revive  a  judgment, 
are  not  necessary  under  our  practice. 

APPEAL  from  Washington  County  Court, 

On  the  16th  January  1837,  the  United  States  sued  forth  out 
of  Washington  county  court  a  writ  of  scire  facias  of  the  tenor 
following,  to  wit: 

"WASHINGTON  COUNTY,  To  wit:  The  State  of  Maryland, 
to  the  Sheriff"  of  Washington  county,  Greeting: — Whereas  at 
a  county  court  begun  and  held  at  Hagerstown,  in  and  for  the 
county  aforesaid,  on  the  third  Monday  in  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty,  the 
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United  States,  by  judgment  of  the  same  court,  recovered  against 
a  certain  Isaac  S.  Swearingen,  late  of  Washington  county,  yeo- 
man, as  well  the  sum  of  two  hundred  and  ten  dollars,  a  •certain 
debt,  as  the  sum  of  ten  dollars  and  four  cents, — to  be  released 
on  the  payment  of  one  hundred  and  three  dollars  and  fourteen 
cents,  with  interest  from  1st  July  1818,  and  $10.04  for  their 
costs  and  charges,  by  them  about  their  suit  in  that  behalf  laid 
out  and  expended,  whereof  the  said  Isaac  S.  Swearingen  was 
convict;  as  it  appears  on  record.  And  whereas,  the  said  Isaac 
is  since  deceased,  to  wit,  at  the  county  aforesaid,  as  by  the 
suggestion  of  the  United  States  hath  been  stated.  And  now 
in  behalf  of  the  said  United  States  it  hath  been  understood  in 
the  said  court,  that  although  the  judgment  thereof  is  given, 
yet  execution  for  the  debt,  costs  and  charges  aforesaid,  still  re- 
main to  be  made  for  them:  Whereupon  the  same  United  States 
have  besought  that  a  proper  remedy  be  granted  them  in  this 
behalf;  and  as  it  is  right  that  these  things  which  in  the  said 
court  are  lawfully  transacted  and  adjudged,  should  be  carried 
into  due  and  speedy  execution — You  are  therefore  hereby  com- 
manded, that  by  good  and  lawful  men  of  your  bailiwick,  you 
give  notice  to  the  said  William  Booth  and  Samuel  H.  Rench, 
executors  of  the  testament  and  last  will  of  the  said  Isaac,  that 
they  be  and  appear  before  the  said  county  court,  to  be  held  at 
the  court  house  in  Hagerstown,  in  said  county,  on  the  fourth 
Monday  of  March  next,  to  shew  if  they  have  or  can  say  any 
thing  for  themselves  why  the  said  United  States  ought  not  to 
have  their  execution  against  them  for  the  debt,  costs  and  charges 
to  be  levied  of  the  goods  and  chattels  which  were  of  the  said 
Isaac  at  the  time  of  his  death,  in  the  hands  and  custody  of  the 
said  William  and  Samuel  H.  remaining  to  be  administered,  if 
so  much  they  have  in  their  hands  as  aforesaid,  according  to 
the  force,  form  and  effect  of  the  recovery  aforesaid,  if  they  the 
said  William  and  Samuel  H.  shall  think  fit;  and  further  to  do 
and  receive  what  the  court  shall  then  and  there  consider,  con- 
cerning them  in  this  behalf,  and  have  there  then  the  names  of 
those  by  whom  you  shall  give  notice,  and  this  writ.  Witness 
the  Honorable  JOHN  BUCHANAN,  Chief  Judge  of  our  said  court, 
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the  twenty-first  day  of  November  eighteen  hundred  and  thirty- 
six.     Issued  the  16th  day  of  January  1837. 

O.  H.  WILLIAMS,  Clk." 

After  oyer  of  the  writ  of  scire  facias,  the  defendants  plead- 
ed, "that  the  said  United  States  of  America  ought  not  to  have 
execution  of  the  debt,  costs  and  charges  aforesaid,  in  the  said 
writ  of  scire  facias  mentioned,  and  in  the  manner  therein  prayed, 
because  they  say,  that  by  a  certain  act  of  Assembly  of  the  then 
province,  now  State  of  Maryland,  made  at  a  session  of  As- 
sembly held  at  Annapolis  on  the  26th  day  of  April  in  the  year 
1715,  entitled,  "an  act  for  limitation  of  certain  actions  for  avoid" 
ing  suits  at  law,"  amongst  other  things,  it  was  and  is  enacted, 
by  authority  of  the  said  Assembly,  that  no  bill,  bond,  judgment, 
recognizance,  statute  merchant,  or  of  the  staple,  or  other  spe- 
cialty whatsoever,  except  such  as  should  be  taken  in  the  name 
or  for  the  use  of  our  sovereign  lord  the  king,  his  heirs  and  suc- 
cessors, shall  be  good  and  pleadable,  or  admitted  in  evidence 
against  any  person  or  persons  of  the  said  province  (now  State) 
after  the  principal  debtor  and  creditor  have  been  both  dead 
twelve  years,  or  the  debt  or  thing  in  action  above  twelve  years 
standing,  with  a  saving  to  certain  persons  under  certain  imped- 
iments, as  in  the  sixth  section  of  the  said  act  are  more  partic- 
ularly mentioned ;  as  by  the  same  act  yet  in  force  and  unre- 
pealed,  fully  and  clearly  appears.  And  the  said  William  and 
Samuel  H.  in  fact  say,  that  the  said  Isaac  S.  Swearingen  in  his 
life  time,  from  the  time  next  hereinafter  mentioned  to  the  time 
of  his  death,  was  a  citizen  of  this  State,  inhabiting  and  resid- 
ing therein;  and  that  these  defendants,-  executors  as  aforesaid, 
are,  and  for  divers  years  last  past,  have  been  citizens  of  said 
State,  inhabiting  and  residing  therein,  to  wit,  at  the  county 
aforesaid,  and  that  the  judgment  aforesaid,  in  the  writ  of  scire 
facias  aforesaid  mentioned,  was  had  and  recovered  against  the 
said  Isaac  S.  Swearingen,  in  the  same  writ  mentioned,  on  the 
twenty-ninth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty,  and  not  after;  and  that 
the  writ  of  scire  facias  aforesaid,  upon  the  said  judgment  in 
the  plea  aforesaid,  against  them  the  said  William  and  Samuel 


376  CASES  IN  THE  COURT  OF  APPEALS 

Swearingen  vs.  The  United  States. — 1841. 

H.,  executors  of  the  said  Isaac  as  aforesaid,  was  impetratecF 
and  issued  on  the  16th  day  of  January  1837,  and  not  before, 
and  that  the  debt,  costs  and  charges  aforesaid,  by  virtue  of  the 
judgment  aforesaid,  in  the  same  writ  of  scire  facias  mentioned, 
before  the  impetration  and  suing  out  of  the  same  writ  of  scire 
facias,  were  above  twelve  years  standing,  to  wit,  at  the  county 
aforesaid ;  and  so  the  said  William  and  Samuel  H.  say,  that 
the  judgment  aforesaid,  by  force  of  the  act  of  Assembly  afore- 
said, is  not  good  and  pleadable,  or  to  be  admitted  in  evidence 
against  them  the  said  William  and  Samuel  H.,  executors  of 
the  said  Isaac  Swearingen,  deceased,  in  the  plea  aforesaid ;  and 
this  the  said  William  and  Samuel  H.  are  ready  to  verify. 
Wherefore  they  pray  judgment  if  the  said  United  States  of 
America  execution  against  them  for  the  debt,  costs  and  char- 
ges aforesaid,  to  be  levied  of  the  goods  and  chattels  which 
were  of  the  said  Isaac  at  the  time  of  his  death  in  the  hands 
and  custody  of  the  said  William  and  Samuel  H.  remaining  to 
be  administered,  if  so  much  they  have  in  their  hands  as  afore- 
said, according  to  the  force,  form  and  effect  of  the  recovery 
aforesaid,  to  have  ought,  &c." 

To  this  plea  the  plaintiffs  demurred  generally,  and  the  coun- 
ty court  rendered  judgment  for  the  plaintiffs,  &c.  The  defend- 
ants appealed. 

The  cause  was  argued  before  ARCHER,  CHAMBERS,  and 
SPENCE,  J. 

By  WEISEL  and  F.  A.  SCHLEY  for  the  appellants,  and 
By  YOE  and  PRICE  for  the  appellees. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

The  question  arising  in  this  case  is,  whether  the  defendants 
could  interpose  to  the  claim  of  the  United  States,  the  plea  of 
limitations. 

The  plea  of  limitations  affects  only  the  remedy,  and  the 
question  has  been  raised,  how  far  the  statute  of  limitations,  apart 
from  its  exceptions,  would  operate  on  a  claim  which  it  is  con- 
eeded,  if  it  were  pending  iw  the  United  States  Court,  could  not 
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be  barred  by  the  statute.  We  do  not  deem  it  necessary  to  de- 
termine this  question,  which  has  been  ably  discussed  at  thd 
bar;  because  we  think  the  preliminary  question,  whether  the 
statute  of  limitations  of  this  State,  excepts  the  United  States 
from  its  operation,  is  with  the  plaintiff. 

All  borids,  &c.,  taken  in  the  name  of  the  King,  &c.,  are  ex- 
pressly excepted ;  and  the  State  succeeding  to  the  rights  of 
sovereignty,  stood,  at  the  Declaration  of  Independence,  in  the 
place  of  the  King,  and  being  thus  expressly  excepted,  when 
she  surrendered  certain  powers  of  sovereignty  to  the  United 
States,  the  exception  must  be  considered  as  applying  to  such 
newly  created  government,  thus  clothed  with  portions  of  her 
sovereign  power.  To  all  claims  springing  out  of  the  exercise 
of  every  sovereign  power  by  the  State^  and  which  were  due 
to  the  State,  by  express  legislation,  the  doctrine  of  nullum  tern- 
pus,  &e.,  was  applied,  and  when  portions  of  this  sovereign 
power  have  been  conferred  upon  another  government,  and 
claims  spring  out  of  the  legitimate  exercise  of  such  powers, 
such  newly  created  government,  to  the  extent  of  the  granted 
power,  must  and  ought  to  be  considered,  as  standing  in  the 
place  and  stead  of  the  State  so  granting  them;  and  if  the  State 
would  have  been  excepted  from  the  operation  of  the  statute, 
upon  all  claims  she  might  have,  from  the  exercise  of  any  pow-' 
er  which  now  has  been  granted  away,  the  United  States,  in  the 
exercise  of  them,  is  but  the  substitute  of  the  State,  and  is  en- 
titled to  the  benefit  of  the  exception  likewise.  This  interpre- 
tation of  the  act  does  not  enlarge  the  exception,  for  it  is  as" 
before,  confined  to  the  sovereign  power,  which  is  now  by  our 
Constitutions  parcelled  out  to  two  governments. 

It  is  objected,  that  the  proceedings  should  show  an  affi- 
davit and  motion  for  leave  to  issue  the  sci.  fac.  If  this  ob- 
jection can  be  properly  raised  upon  the  demurrer,  we  should 
saj,  the  plaintiff  was  under  no  obligation  to  take  such  steps. 
Our  settled  practice  in  this  respect  has  not  conformed  to  that 
of  the  King's  Bench  in  England,  and  has  been  too  long  estab- 
lished, to  be  now  changed,  if  it  were  proper  or  advisable  so' 

to  do.  JUDGMENT  AFFIRMED. 

48        v.ll 
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STATE  USE  OF  WILLIAM  CLARKE,  vs.  ALEXANDER  McKEE, 
ADM'R.  OF  BENJAMIN  B.  WALLS. — June,  1841. 

A  settlement  in  writing,  acknowledging1  a  sum  due  for  the  county  paper  of 
the  year  1835,  made  by  the  deputy  of  the  county  collector  for  that  year,  is 
prima  facie  proof  against  a  security  of  such  collector  on  his  official  bond, 
and^is  evidence,  that  the  collector  had  collected  and  received  such  money. 

APPEAL  from-  Prince  George's  County  Court. 

This  was  an  action  of  debt,  instituted  on  the  25th  Septem- 
ber 1837,  by  the  appellant  against  the  appellee,  on  the  bond 
of  Thomas  M.  D.  Baden,  the  appellee's  intestate,  and  others, 
under  the  following  condition: 

"The  condition  of  the  above  obligation  is  such,  that  of  the 
above  bound  T.-M.  D.  Baden,  shall  well  and  faithfully  execute 
his  office,  and  the  several  duties  required  of  him  by  law,  and 
shall  well  and  truly  account  for,  and  pay  to  the  justices  of  the 
levy  court  or  their  order,  the  several  sums  of  money  which  he 
shall  receive,  or  be  answerable  for  by  law.  at  such  time  as  the 
law  shall  direct,  then  the  obligation  to  be  void,  &c." 

After  the  declaration  and  plea  of  general  performance,  the 
plaintiff  replied,  that  at  the  time  of  making  the  writing  obli- 
gatory aforesaid,  and  thereafter,  the  said  Thomas  M.  D.  Baden 
was  collector  of  the  county  charges  and  public  assessments, 
imposed  by  law  on  the  inhabitants  of  said  county,  and  that 
before  the  making  of  said  writing  obligatory,  to  wit,  on  the 
eighth  day  of  July  in  the  year  eighteen  hundred  and  thirty-five, 
there  was  allowed  by  the  levy  court  of  said  county,  unto  sun- 
dry citizens  of  said  county,  or  other  divers  sums  of  money 
for  divers  services,  &c.,  amounting  in  the  whole  to  the  sum  of 
one  hundred  and  twenty-two  dollars  and  thirteen  cents,  which 
said  sums  had  by  the  persons  thereto  entitled,  been  transferred 
and  assigned  to  the  said  William  Clarke,  in  the  endorsement 
of  the  writ  issued  in  this  cause  mentioned,  whereof  the  said 
Thomas  M.  D.  Baden,  as  collector  aforesaid,  afterwards,  that 
is  is  to  say,  on  the  day  and  year  aforesaid,  at  the  county  afore-- 
said, there  had  notice,  and  the  said  State,  by  its  said  attorney, 
further  in  fact  saith,  that  after  the  said  sums  of  money  had  been* 
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transferred  to  him  in  manner  aforesaid,  to  wit,  on  the  nineteenth 
day  of  July  in  the  year  of  our  Lord  eighteen  hundred  and 
thirty-seven,  a  certain  John  R.  Baden  of  said  county,  the  duly 
authorised  agent  of  the  said  Thomas  M.  D>  Baden,  as  collec- 
tor aforesaid,  in  this  behalf  accounted  together  with  the  said 
William  Clarke,  of  and  concerning  the  said  sums  of  money, 
and  on  that  accounting,  the  said  Thomas  M.  D.  Baden  as  col- 
lector aforesaid,  was  found  indebted  to  the  said  William  Clarke, 
in  the  sum  of  $122.13,  and  the  said  Thomas  M.  D.  Baden,  as 
collector  aforesaid,  being  so  found  indebted  to  the  said  Wil- 
liam Clarke,  in  the  said  sum  of,  &c.,  the  said  Thomas  M.  D. 
Baden,  as  collector  aforesaid,  in  consideration  thereof,  after- 
wards, that  is  to  say  on,  &c.,  at,  &c.,  in  consideration  thereof, 
undertook  and  promised  the  said  William  Clarke,  to  pay  him 
the  said  sum  of,  &c«,  when  he  should  be  thereto  afterwards  re- 
quested, and  the  said  State  by  its  said  attorney,  further  in  fact 
saith,  that  the  said  several  sums  of  money,  so  as  aforesaid  al- 
lowed by  the  justices  of  the  levy  court  of  said  county,  were 
assessed,  laid  and  imposed  on  the  inhabitants  of  said  county, 
and  the  said  Thomas  M,  D.  Baden,  as  collector  aforesaid,  was 
required  by  the  duties  of  his  office  by  reason  of  the  premises, 
to  collect  and  receive  the  same  for  the  use  of  the  said  William 
Clarke,  to  whom  the  same  had  been  transferred  and  assigned 
as  aforesaid,  and  so  forth;  and  the  said  State  by  it  said  atttor- 
ney  further  saith,  that  although  the  said  Thomas  M.  D.  Baden, 
as  collector  aforesaid,  after  making  the  said  writing  obligatory 
aforesaid,  and  before  the  issuing  of  the  writ  original  of  the 
said  State  in  this  cause,  did  collect  and  receive  the  said  sums 
of  money  amounting  as  aforesaid,  to  the  sum  of  one  hundred 
and  twenty-two  dollars  and  thirteen  cents  current  money,  as- 
sessed, laid  out  and  imposed  as  aforesaid,  yet  the  said  sums 
of  money  or  any  part  thereof,  although  thereto  often  requested, 
he  the  said  Thomas  M.  D.  Baden,  to  him  the  said   William 
Clarke,  hath  not  rendered  or  paid,  but  hath  hitherto  altogether 
refused,  and  still  doth  refuse  to  render  or  pay  the  same,  or  any 
part  thereof  and  this,  &c. 

To  this   replication  the  defendant  rejoins,  that  the  said 
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Thomas  M.  D.  Baden,  did  not  collect  and  receive  for  the  use 
of  the  said  State,  the  several  sums  of  money  in  the  said  rep- 
lication mentioned,  nor  any  part  thereof,  in  manner  and  form 
as,  &c.,  and  this  he  prays  maybe  enquired  of  by  the  country, 
and  the  said  State  in  like  manner,  &c. 

At  the  trial  of  this  cause,  the  plaintiff  to  maintain  the  issue 
joined  on  his  part,  proved  to  the  jury  by  competent  testimony, 
that  John  R.  Baden  was  the  deputy  collector  of  Thomas  M. 
D.  Baden,  the  principal  in  the  bond  on  which  this  suit  is 
brought,  who  was  the  collector  of  the  county  levies  for  the 
year  1835,  and  that  as  such  deputy,  he  frequently  settled  claims 
against  the  county,  due  to  the  said  witness  as  the  agent  and 
deputy  of  said  collector.  That  after  such  settlements  and 
liquidation  of  claims  against  the  county  by  said  deputy,  the 
said  Thomas  M.  D.  Baden,  as  collector  aforesaid,  was  in  the 
habit  of  paying  the  sums  so  admitted  to  be  due  by  the  said 
deputy  in  such  settlements,  thus  recognizing  the  authority  of 
the  said  deputy,  to  come  to  such  liquidations.  He  further  prov- 
ed by  a  competent  witness,  who  was  acquainted  with  the  hand- 
writing of  the  said  deputy,  that  his  signature  to  the  following 
paper  is  his  genuine  handwriting. 

$122.13.  On  demand,  I  promise  to  pay  William 

Clarke,  or  order,  one  hundred  and  twenty-two  dollars  and 
thirteen  cents,  with  legal  interest  from  date,  it  being  for  county 
paper  for  the  year  1835.  July  19th,  1837. 

JOHN  R.  BADEN,  Deputy  Collector. 

And  the  said  plaintiff  further  proved  by  the  attorney  who 
instituted  the  present  suit,  that  after  the  said  paper  was  put 
in  his  hands  for  collection,  he  showed  the  same  to  the  said 
collector,  who  promised  as  collector,  to  pay  the  amount  thereby 
admitted  to  be  due;  that  he  thinks  this  promise  was  made 
before  the  suit  was  brought,  but  is  confident,  that  similar  prom- 
ises were  made  after  the  institution  of  the  suit,  and  the  plain- 
tiff insisted,  that  this  proof,  if  believed  by  the  jury,  was  suffi- 
cient to  entitle  him  to  a  verdict  against  the  defendant ;  that  if 
presented,  a  prima  facie  case  of  indebtedness  to  the  plaintiff 
pn  the  part  of  the  said  Thomas  M.  D.  Baden,  as  collector 
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aforesaid,  which  unless  rebutted  by  the  defendant,  entitled  the 
plaintiff  to  recover  upon  the  official  bond  of  the  collector,  sued 
on  in  this  action;  but  the  court  (STEPHEN,  C.  J.,  and  KEY, 
A.  J.,)  upon  the  prayer  of  the  counsel  for  the  defendant,  were 
of  opinion,  and  so  instructed  the  jury,  that  the  evidence  so 
offered  on  the  part  of  the  plaintiff,  did  not  authorise  a  recovery 
against  the  defendant  as  administrator  aforesaid,  the  said  Walls, 
his  intestate  having  only  executed  said  bond  as  a  surety.  The 
plaintiff  excepted. 

And  the  verdict  and  judgment  being  against  him,  he  brought 
this  appeal. 

The  cause  was  argued  before  ARCHER,  DORSEY,  and 
CHAMBERS,  J, 

By  T.  F.  BOWIE  and  J.  JOHNSON  for  the  appellants,  and 
By  C.  C.  MAGRUDER  and  PRATT  for  the  appellees. 

CHAMBERS,  J.,  delivered  the  opinion  of  this  court. 

The  grounds  of  the  decision  are,  that  the  paper  offered, 
with  the  oral  testimony,  had  a  direct  influence  on  the  issue, 
which  was,  -whether  the  collector  had  "collected  and  received" 
the  money  mentioned  in  the  replication.  It  was  admissible 
evidence,  and  might  be  made  by  the  jury  the  foundation  of  a 
verdict.  It  was  as  competent  as  evidence  against  the  surety, 
as  it  would  have  been  against  the  principal.  The  agency  of 
the  deputy  had  not  ceased,  but  was  in  fact  afterwards  recog- 
nized by  his  principal. 

The  court  in  effect  decided  against  this  prima facie  evidence, 
that  the  jury  must  find  for  the  defendant,  and  in  that,  the  court 
erred.  There  is  no  other  question  which  can  be  raised  in  this 
case. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED, 
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THOMAS  BRUCE  et  al,  vs.  THE  STATE  USE  OF  H.  LOVE, 
SURVIVING  ADM'R.  of  SAMUEL  C.  LOVE. — June,  1841. 

The  Constitution  of  Maryland,  Art.  42,  requires  bond  with  security  to  be 
taken  every  year  of  the  sheriff,  and  declares  that  no  sheriff  shall  be  qual- 
ified to  act,  before  the  same  is  given. 

The  act  of  1794,  ch.  54,  sec.  8,  prescribes  the  time,  that  the  sheriff's  bonds 
thereafter  be  taken,  and  before  whom  ;  and  requires  the  court,  or  judge, 
&c.,  before  whom  the  bond  is  taken,  to  judge  of  the  sufficiency  of  the  se- 
curities offered  by  the  sheriff. 

A  sheriff  is  not  qualified  to  act  as  such,  nor  bound  to  discharge  the  duties  of 
his  office,  simply  by  causing  a  bond  to  be  signed  by  himself  and  his  secu- 
rities, which  has  not  been  approved  of. 

Securities  are  never  held  bound  beyond  the  true  intent  and  meaning  of  their 
contract. 

The  liability  of  sureties  in  a  sheriff  's  bond,  is  only  for  the  acts  of  a  legally 
constituted  sheriff, 

A  sheriff's  bond  by  the  act  of  approval,  does  not  relate  to  the  date  of  the 
bond.  It  is  obligatory  when  approved  according  to  the  act  of  1794,  ch. 
54. 

The  official  bond  of  the  sheriff,  dated  on  the  21st  December  1831,  continued 
in  force  until  the  1st  January  1833,  unless  between  the  8th  October  1832, 
and  the  1st  January  1833,  a  new  sheriff's  bond  had  been  made  and  delivered. 

And  where  a  ca.  sa.  was  delivered  to  the  sheriff  on  the  31st  December  1832,  on 
which  day  the  bond  of  that  year  expired,  and  the  bond  for  the  succeeding 
year  was  approved  and  perfected,  upon  an  issue  joined  as  to  the  perfor- 
mance of  duties  from  the  time  of  making  the  latter  bond,  a  question  of 
fact  is  created  for  the  decision  of  the  jury,  viz,  the  precise  time  of  the  de- 
livery of  the  second  bond,  and  whether  the  ca.  sa.  reached  the  sheriff's  hands 
before  or  after  that  period. 

APPEAL  from  Prince  George's  County  Court. 

This  was  an  action  of  debt,  brought  on  the  7th  January  1837, 
by  the  appellee  against  the  appellants,  on  the  official  bond  of 
Thomas  Bruce,  sheriff  of  Prince  George^s  county,  dated  31st 
December  1832.  The  bond  was  approved  by  KEY,  A.  J.,  on 
the  7th  February  1833,  and  enrolled  the  next  day.  The  plain- 
tiff's breach  of  the  condition  of  the  bond,  was  assigned  in  the 
replication,  and  alleged,  that  Richard  Peach  and  H.  Love,  as 
the  administrators  of  Samuel  C.  Love,  recovered  judgment  for, 
&c.,  against  Thomas  Baldwin,  late  of  said  county;  that  on  the 
31st  December  1832,  the  said  H.  L.,  as  the  surviving  admin- 
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istrator  of  S.  C.  L.,  prosecuted  out  of  the  said  court,  a  writ 
of  ca.  sa.  to  the  sheriff  of  Prince  George' s  county,  by  which, 
&c.,  returnable  on  the  first  Monday  of  April  1833,  to  satisfy, 
&c.,  that  the  said  writ  was  afterwards,  to  wit,  on  the  31st  De- 
cember 1832,  the  said  Thomas  Bruce  being  then  sheriff  of 
Prince  George's,  duly  elected,  qualified  and  commissioned, 
delivered  to  him  to  be  executed,,  that  he  took  and  arrested  the 
said  Thomas  Baldwin,  and  so  returned  the  said  writ.  The  re- 
plication then  proceeded  to  set  out  the  sheriff's  default  in  not 
producing  the  defendant  when  called,  and  his  final  amerce- 
ment for  that  default. 

The  appellants  in  the  county  court,  denied  the  breach  gen- 
erally by  a  plea,  alleging,  that  the  said  Thomas  Bruce,  in  the 
condition  of  the  said  writing  obligatory  mentioned,  hath 
well  and  truly  observed,  performed  and  kept,  all  and  singular 
the  matters  and  things  in  the  condition  of  the  said  writing 
obligatory,  contained  and  mentioned,  which  he,  according  to 
the  force,  form  and  effect  of  the  same  condition,  ought  to  have 
observed,  performed,  &c.,  from  the  time  of  making  said  wri- 
ting obligatory,  hitherto  as  they  have  in  their  replication  al- 
leged, &c.  On  this  rejoinder  the  plaintiff  joined  issue. 

FIRST  EXCEPTION. — -At  the  trial  of  this  cause,  the  plaintiff 
to  maintain  the  issue  joined  on  his  part,  proved  the  rendition 
of  the  judgment,  the  issuing  of  the  capias  ad  safisfaciendum,. 
and  the  judgment  of  default  against  said  Bruce,  as  alleged  in1 
the  replication. 

The  defendants  then  proved,  that  the  said  Bruce,  as  sheriff 
of  said  county,  gave  an  official  bond,  bearing  date  the  21st  of 
December  1831,  approved  and  enrolled  23rd  day  of  Decem- 
ber 1831. 

And  insisted,  that  said  bond  was  in  force  on  the  31st  De- 
cember 1832,  when  the  said  process  of  capias  ad  satisfacien- 
dum,  was  delivered  to  said  Bruce,  as  alleged  in  the  said  repli- 
cation, and  that  the  suit  should  have  been  brought  upon  that 
bond ;  and  that  the  suit  was  improperly  brought  upon  the  bond 
sued  on  in  the  present  case;  but  the  court,  (STEPHEN,  C.  J., 
and  KEY,  A.  J.,)  were  of  opinion  and  so  decided,  that  the' 
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bond  dated  on  the  21st  December  1831,  was  not  in  force  on' 
the  31st  December  1832,  when  the  process  in  this  case  was 
placed  in  the  hands  of  said  Bruce  as  sheriff.  The  defendants 
excepted. 

SECOND  EXCEPTION. — In  addition  to  the  proof  offered  in 
the  preceding  exceptions,  which  by  agreement  is  made  a  part 
of  this  exception,  the  defendants  offered  in  evidence  an  act  of 
the  General  Assembly  of  Maryland,  passed  at  December  ses- 
sion 1832,  and  passed  on  the  19th  day  of  January  1833,  ch. 
10.  An  act  to  authorise  Thomas  Bruce,  the  present  sheriff  of 
Prince  George's  county,  to  bond  as  sheriff  of  said  county,  at 
any  time  before  the  tenth  day  of  February  next,  and  to  au- 
thorise the  clerk  of  said  county  to  receive  and  record  said 
bond. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Ma- 
ryland, That  Thomas  Bruce,  esquire,  the  present  sheriff  of 
Prince  George's  county,  be  and  he  is  hereby  authorised  to  bond 
as  sheriff  of  said  county,  at  any  time  before  the  10th  day  of 
February  next,  provided  the  said  bond  shall  be  approved  and 
attested  according  to  law. 

Section  2.  And  be  it  enacted,  That  the  clerk  of  Prince 
George^s  county  court,  be  and  he  is  hereby  authorised  and  re- 
quired to  receive  and  record  the  bond  referred  to  in  the  pre- 
ceding section,  providing  the  same  be  in  all  respeets  in  con- 
formity with  the  provisions  of  the  existing  law  upon  the  sub- 
ject of  sheriff's  bonds. 

And  then  proved,  that  the  bond  upon  which  this  suit  is 
brought,  was  brought  to  Judge  Key,  a  few  days  after  the  time 
had  expired  within  which  said  Bruce  could  bond  as  sheriff 
as  aforesaid;  and  that  said  Key  was  then  requested  by  Bruce 
to  approve  said  bond,  Bruce  assigning  as  a  reason,  that  as  said 
bond  had  been  signed  and  sealed  on  the  31st  December  1832, 
he  thought  that  Judge  Key  ought  to  approve  of  it;  that  said 
Key  then  refused  to  approve  said  bond  on  the  ground,  that  the 
time  limited  by  law  for  its  approval  had  expired,  and  that  the 
said  bond  was  afterwards  acknowledged  and  approved,  under 
and  by  virtue  of  the  authority  contained  in  the  said  act  of  As* 
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sembly,  on  the  7th  day  of  February  1833,  and  delivered  in  the 
clerk's  office  on  the  8th  day  of  February  1833,  and  then  prayed 
the  court  to  instruct  the  jury,  that  the  bond  upon  which  this 
suit  is  brought,  was  not  in  force  on  the  31st  day  of  December 
1832,  and  that  if  the  jury  should  believe,  that  the  process  of 
capias  ad  satisfaciendum  did  issue,  and  was  delivered  to  the 
said  Bruce  on  the  said  31st  December  1832,  then  that  the  suit 
in  this  case  cannot  be  maintained ;  but  the  court  were  of  opin- 
ion, that  although  the  bond  was  acknowledged  and  approved 
on  the  7th  February  1833,  that  after  approval  it  had  relation 
back  to  the  day  of  its  date,  and  was  in  force  on  the  31st  De- 
cember .1832,  and  consequently  was  liable  for  the  said  default, 
from  which  opinion  of  the  court,  and  their  refusal  to  grant  the 
defendant's  prayer,  the  defendants  excepted. 

The  verdict  and  judgment  below  being  against  the  said 
Thomas  Bruce,  and  his  securities,  they  brought  the  present 
appeal. 

The  cause  was  argued  before  ARCHER,  DORSET,  and  CHAM- 
BERS, J. 

By  PRATT  for  the  appellants,  and 
By  T.  F.  Bowie  for  the  appellees. 

DORSEY,  J.,  delivered  the  opinion  of  the  court. 

The  appellee  contends,  that  a  sheriff's  bond  operates  from 
its  date;  that  although  its  delivery  to  the  court,  judge  of  jus- 
tices, to  judge  of  the  sufficiency  of  the  securities,  be  long  sub- 
sequent to  its  date,  the  moment  the  sufficiency  of  the  securi- 
ties is  recognized  by  the  appropriate  authority,  the  bond  re- 
lates back  to  its  date,  and  binds  the  sheriff  and  his  securities, 
for  all  his  defaults,  subsequent  to  that  period.  That  the  old 
doctrine  of  bonds,  taking  effect  from  their  delivery  or  accept- 
ance, has  been  exploded  by  this  court,  as  to  official  bonds,  and 
the  case  of  Young  and  al,  vs.  The  State,  7  Gill  #  John.  253, 
has  been  referred  to  as  establishing  these  novel  propositions. 
We  have  examined  that  case  with  some  care,  and  find  in  it 
nothing  which  gives  countenance  to  the  views  of  the  appellee. 
49  v.ll 
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If  any  inference  upon  the  subject  can  be  drawn  from  that  case, 
it  is  adverse  to  that  which  has  been  deduced  by  the  appellee. 
The  Constitution  of  Maryland,  Jirt.  42,  requires  bond  with  se- 
curity to  be  taken  every  year  of  the  sheriff,  and  declares  that 
no  sheriff  shall  be  qualified  to  act  before  the  same  is  given. 
And  the  act  of  1794,  ch-.  54,  sec.  8,  prescribes  the  time  that 
the  sheriff's  bonds  thereafter  be  taken,  and  before  whom;  and 
requires  the  court  or  judge,  &c.,  before  whom  the  bond  is  ta- 
ken, to  judge  of  the  sufficiency  of  the  securities  offered  by 
the  sheriff.  Under  such  enactments  we  presume  it  will  not  be 
contended,  that  a  sheriff  is  qualified  to  act  as  such ;  is  bound 
to  discharge  the  duties  of  his  office,  simply  by  causing  a  bond 
to  be  signed  by  himself  and  his  securities,  which  has  never 
been  before  the  tribunal  appointed  by  law,  to  judge  of  the  suf- 
ficiency of  the  securities,  and  in  whose  presence  the  bond  is 
directed  to  be  taken.  If  not,  upon  what  principle  of  reason, 
law  or  justice,  can  a  sheriff's  bond  have  the  retrospective  ope- 
ration ascribed  to  it.  No  principle  of  law  is  better  established, 
than  that  securities  are  never  held  bound  beyond  the  true  in- 
lent  and  meaning  of  their  contract.  What  was  the  responsi- 
bility designed  to  be  imposed  on  them,  and  which  they  contem- 
plated assuming  by  the  execution  of  the  bond?  A  liability  for 
the  acts  of  a  legally  constituted  sheriff,  for  his  performance  of 
duties  enjoined  by  the  laws;  not  a  liability  for  him,  whom  the 
Constitution  declares  without  authority  to  act,  on  whom  no 
official  duties  are  imposed.  If  this  doctrine  of  relation  were 
sustained,  it  would  follow,  that  if  a  new  sheriff's  bond  were 
dated  on  the  9th  of  October,  and  not  sanctioned  by  the  au- 
thority before  whom  it  is  to  be  taken  until  the  31st  of  the  fol- 
lowing December,  that  all  official  acts  of  the  preceding  sheriff 
during  the  intervening  period,  would  be  null  and  void:  or  that 
during  that  period,  we  had  two  sheriffs  responsible  for  the  faith- 
ful discharge  of  the  duties  of  the  office.  By  such  a  construc- 
tion, the  securities  of  the  new  sheriff  would  be  held  answera- 
ble for  the  performance  of  the  duties  incident  to  the  sheriffaltyy 
nearly  three  months  before  he,  for  whom  they  had  become 
bound,  was  competent  legally,,  to  exercise  the  functions  of  the 
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office.  The  statement  of  the  consequences  resulting  from  the 
principle,  contended  for  by  the  appellee,  is  all  that  is  neces- 
sary to  its  refutation.  For  the  appellees  asserted  a  general  prin- 
ciple of  law,  that  every  bond  after  execution  and  delivery, 
takes  effect  from  its  date,  and  has  relation  back  to  that  time, 
no  authority  has  been  referred  to,  and  we  believe  for  the  best 
of  reasons.  The  rejoinder  on  which  issue  was  taken,  from 
the  time  of  making  the  said  writing  obligatory  is,  that  the  ap- 
pellants had  performed  all  things  in  the  condition  of  the  bond 
to  be  performed,  which  according  to  the  force,  form  and  effect 
of  said  condition,  onght  to  have  been  performed.  When  was 
the  bond  in  question  perfected  and  obligatory  on  the  obligors, 
or  in  other  words,  when  was  it  made,  is  a  material  matter;  and 
to  be  determined  by  the  jury  under  the  directions  of  the  court, 
in  their  finding  on  the  issue  joined  in  the  cause.  The  appel- 
lants had  pleaded  performance  from  that  time  only.  In  the 
opinion  of  this  court,  the  bond  is  made,  it  is  the  obligatory  act 
of  the  signers  when  being  signed,  it  is  presented  to  the  court 
or  judge,  &c.,  and  the  securities  sre  adjudged  sufficient,  ac- 
cording to  the  act  of  1794,  ch.  54,  sec.  8.  From  that  mo- 
ment it  is  the  operative  act  and  deed  of  the  parties,  and  not 
before.  But  in  considering  the  first  bill  of  exceptions,  we 
•will  assume,  that  the  bond  of  the  sheriff  was  consummated  by 
all  the  solemnities  requisite  to  its  validity,  on  the  31st  of  De- 
cember 1832?  Can  the  court's  opinion  appealed  from,  be  sus- 
tained on  this  hypothesis?  The  bond  of  the  sheriff  for  the  pre- 
ceding year,  continued  in  force  until  the  first  of  January  1833, 
unless  between  that  day  and  the  8th  day  of  the  antecedent  Octo- 
ber, a  new  sheriff's  bond  had  been  given.  It  was  therefore  in  full 
force  and  operation,  and  the  sheriff  was  competent  to  act  un- 
der it,  at  any  time  during  the  day  of  the  31st  of  December 
1832,  until  the  new  bond  of  that  date  was  given.  If  then 
the  ca.  sa.  before  us,  came  into  the  sheriff's  hands  on  the  31st 
of  December  1832,  before  the  new  bond  was  perfected,  for 
the  default  complained  of,  the  bond  of  1831,  and  not  that  of 
1832,  was  responsible.  The  precise  hour  of  the  day  when 
the  new  bond  became  available, by  its  securities  being  judged 
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sufficient,  was  a  matter  of  fact  to  be  found  by  the  jury,  as 
was  also  that  of  the  delivery  of  the  writ  to  the  sheriff.  The 
court  below  therefore  erred  in  deciding  those  matters,  as  they 
must  have  done  when  they  decided,  that  the  bond  dated  on 
the  21st  December  of  1831,  was  not  in  force  on  the  31st  of 
December  1832,  when  the  process  in  this  cause  was  placed 
in  the  hands  of  said  Bruce  as  sheriff.  For  the  reasons  before 
expressed,  we  think  the  county  court  erred  in  not  granting 
the  appellants  prayer,  in  the  secpnd  bill  of  exceptions,  and  in 
their  opinion  therein  set  forth. 

Dissenting  from  the  opinion  of  the  court  below  contained 
in  both  bills  of  exceptions,  and  from  their  refusal  to  grant  the 
defendant's  prayer  in  the  second  bill  of  exceptions,  we  re- 
verse their  judgment. 

LET  A  PROCEDENDO  ISSUE. 


ELIZABETH  A.  MITCHELL,  EX'RX.  OF  J.  D.  MITCHELL,  vs, 
ANN  M.  MITCHELL,  ADM.'RX  or  JOSEPH  T.  MITCHELL. 
June,  1841. 

Where  the  defendant  called  on  the  witness,  and  desired  to  know  how  he  stood 
with  reference  to  the  estate  of  his  uncle,  the  plaintiff's  intestate,  and  on 
that  occasion,  the  witness  produced  and  exhibited  to  the  defendant,  the 
several  notes  of  the  defendant,  constituting  the  cause  of  action  in  the  suit, 
and  Curing  the  conversation  in  relation  thereto,  the  defendant  told  the 
witness  that  they  were  his  notes,  and  that  he  was  indebted  on  the  same, 
and  subsequently  thereto,  whilst  they  were  conversing  about  the  said  notes, 
but  at  what  time  of  the  day  witness  does  not  know  or  recollect,  witness 
asked  the  defendant  if  he  had  any  offsets  against  said  notes,  and  the  de- 
fendant replied  that  he  did  not  know,  but  would  examine  his  books  and 
papers  and  let  him  know.  This  is  sufficient,  if  believed  by  the  jury  to  be  true, 
to  defeat  the  bar  of  the  statute  of  limitations. 

And  it  is  not  competent  in  such  a  case  for  the  defendant  to  prove  by  the  same 
witness,  "that  some  time  afterwards,  he  still  being  the  plaintff's  counsel  in 
regard  to  said  notes,  that  he  the  witness  saw  the  said  defendant,  who  told 
him  he  had  examined  his  books  and  papers,  and  had  discovered  that  he  had 
an  offset  against  a  part  of  said  claim,  and  that  it  consisted  of  a  sum  of 
money  which  the  plaintiff's  intestate  had  received  of  his,  and  for  his  use,  as 
executor  of  F.  J.  M's.  estate,  and  which  had  not  been  paid  over  to  him,  and 
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desired  the  witness  to  allow  to  him,  which  he  refused  to  do,"  for  the  purpose 
of  qualifying  the  said  previous  acknowledgment. 

The  plaintiff,  administratrix  of  an  endorser,  may  at  the  trial,  fill  up  the  blank 
endorsement  of  the  defendant,  with  the  name  of  her  intestate,  and  as  pay- 
able to  him,  and  upon  that  proof  recover. 

Where  there  is  no  evidence  tending  to  prove  the  hypothesis  of  fact  upon  which 
the  defendant  proposes  to  rest  his  defence,  the  court  will  not  instruct  the 
jury  upon  the  question  of  law  arising  from  the  supposed  state  of  the  case. 

The  surety  of  a  defendant  executrix,  is  not  competent  to  prove  the  payment 
of  the  plaintiff's  demand,  by  the  testator  of  the  defendant. 

The  court  will  consider  an  objection  to  the  competency  of  a  witness  arising 
out  of  a  fact  unknown  at  the  time  of  his  examination,  discovered  before 
the  cause  was  submitted  to  the  jury,  and  exclude  the  evidence,  if  the  objec- 
tion is  well  founded. 

The  plaintiff's  intestate  died  in  September  1830,  in  possession  of  claims  due 
on  the  first  of  June  of  that  year,  and  his  administrator  did  not  commence 
his  action  until  July  1833.  Held,  that  under  such  circumstances,  being 
guilty  of  a  devastavit,  arising  from  delay,  so  that  limitations  created  a  bar, 
the  security  of  such  administrator  is  not  a  competent  witness  to  prove  a 
new  acknowledgment  of  the  debt  in  answer  to  the  plea  of  limitations. 

APPEAL  from  Charles  County  Court. 

This  was  an  action  of  assumpsit,  brought  on  22nd  of  July 
1833,  by  Ann  M.  Mitchell,  administratrix  of  Joseph  T.  Mitchell, 
against  James  D.  Mitchell.  At  August  term  1836,  the  plain- 
tiff filed  a  declaration,  to  which  the  defendant  pleaded  the 
general  issue,  and  limitations.  At  August  term  1837,  the  de- 
fendant's death  was  suggested,  and  at  March  term  1838,  the 
appellant  appeared,  and  the  plaintiff  upon  leave  declared  anew, 
and  counted  upon  two  promissory  notes  of  the  defendant,  paya- 
ble to  the  plaintiff's  intestate,  one  for  $1,220,  payable  8th  July 

1829,  the  other  for  $1,030,  payable  in  six  months  from  date, 
upon  other  notes  of  the  defendant,  due  in  June  and  October 

1830,  endorsed  and  assigned  to  the  plaintiff's  intestate;  also 
for  money  lent,  advanced,  paid,  laid  out  and  expended,  upon 
an  accounting  together.     The  defendants  pleaded  as  before, 
the  general  issue  and  limitations. 

At  the  trial  of  the  cause,  there  was  a  verdict  and  judgment 
for  the  plaintiff,  whereupon  the  defendant  moved  the  court  for 
a  new  trial,  and  assigned  his  grounds  therefor.  The  county 
court  refused  to  entertain  this  motion,  unless  the  defendant 
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would  abandon  her  exceptions,  which  being  refused,  the  court 
declined  to  entertain  the  motion. 

FIRST  EXCEPTION. — The  plaintiff,  to  support  the  issue  on 
her  part  joined,  on  the  plea  of  limitations,  and  for  the  purpose 
of  taking  the  case  out  of  the  operation  of  the  statute  of  lim- 
itations, proved  to  the  jury,  by  the  testimony  of  William  L. 
Brent,  Esq.  one  of  the  plaintiff's  counsel,  and  the  brother  of  the 
said  plaintiff,  that  some  time  on  or  about  the  month  of  March 
1831,  some  time  after  the  death  of  the  plaintiff's  intestate, 
James  D.  Mitchell,  the  defendant's  testator,  called  on  the  wit- 
ness at  his  residence  in  Charles  county,  and  desired  to  know 
how  he  stood  with  reference  to  the  estate  of  his  uncle,  the 
plaintiff's  intestate;  and  on  that  occasion  the  witness  produc- 
ed and  exhibited  to  said  James  D.  Mitchell,  the  several  notes, 
constituting  the  causes  of  action  in  this  suit,  and  during  the 
conversation  in  relation  thereto,  the  said  James  D.  Mitchell  told 
witness  that  they  were  his  notes,  and  that  he  was  indebted  on 
the  same,  and  subsequently  thereto,  whilst  they  were  conversing 
about  the  said  intestate,  at  what  time  of  the  day  witness  does 
not  know  or  recollect,  witness  asked  the  said  James  D.  Mitchell 
if  he  had  any  offsets  against  said  notes,  and  the  said  James  D. 
Mitchell  replied  that  he  did  not  know,  but  would  examine  his 
books  and  papers  and  would  let  him  know.  The  defendant's 
counsel  then  offered  to  prove  to  the  jury  by  the  same  witness, 
that  some  time  afterwards,  he  still  being  the  plaintiff's  counsel 
in  regard  to  said  notes,  he  saw  the  said  James  D.  Mitchell* 
who  told  him  that  he  had  examined  his  books  and  papers  and 
had  discovered  that  he  had  an  offset  against  a  part  of  said  notes, 
and  that  said  offset  consisted  of  a  sum  of  money  which  his 
uncle,  the  plaintiff's  intestate,  had  received  of  his  and  for  his 
use  as  executor  of  Francis  J.  Mitchell's  estate,  and  which  he 
had  not  paid  over  to  him,  and  desired  witness  to  allow  the  same, 
which  witness  refused  to  do.  But  at  the  instance  of  the 
plaintiff's  counsel  the  court  (STEPHEN,  C.  J.,  and  KEY,  A.  J.,) 
rejected  the  said  evidence  so  offered  by  the  defendant,  as  in- 
admissible to  qualify  the  said  acknowledgment,  and  refused 
to  permit  the  same  to  go  to  the  jury,  but  were  of  opinion,  and 
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so  instructed  the  jury,  that  the  said  acknowledgment  eould  not 
be  qualified  or  controlled  by  said  subsequent  declarations  as 
to  the  offset,  but  that  said  acknowledgment,  so  as  aforesaid 
given  in  evidence,  was  sufficient  to  defeat  the  plea  of  limitations, 
if  found  by  the  jury  to  be  true;  to  which  rejection  of  said  evi- 
dence as  offered  by  the  defendant's  counsel,  and  to  which  opin- 
ion as  given  by  the  jury,  the  defendant  excepted. 

SECOND  EXCEPTION. — At  the  trial  of  this  cause,  and  after 
the  jury  had  been  sworn,  and  the  cause  about  to  be  argued  to 
the  jury,  and  before  the  close  of  the  examination  of  proof,  the 
plaintiff,  to  support  the  issues  on  her  part  joined,  offered  in 
evidence  to  the  jury  the  two  following  notes  which  were  proved 
to  be  in  the  hand-writing  of  James  D.  Mitchell)  each  for  the 
sum  of  two  hundred  dollars,  and  payable  to  the  order  of  James 
W.  Mitchell,  dated  at  Baltimore,  23rd  Nov.  1829. 

$200.  Baltimore,  23rd  November,  1829. 

On  the  first  day  of  June  1830,  I  promise  to  pay  to  the  order 
of  James  W.  Mitchell,  two  hundred  dollars,  for  value  received. 

JAMES  D.  MITCHELL. 
$200.  Baltimore,  23rd  November,  1829. 

On  the  first  day  of  October  1830,  I  promise  to  pay  to  the 
order  of  James  W.  Mitchell,  two  hundred  dollars,  for  value 
received.  JAMES  D;  MITCHELL. 

And  then  proved,  that  said  notes  were  in  the  possession  of 
Joseph  T.  Mitchell,  the  plaintiff's  intestate,  when  he  died  in 
September  1830,  with  the  blank  endorsement  thereon  of  James 
W.  Mitchell,  whose  hand  writing  of  his  name  was  also  proved. 
The  defendant's  counsel  thereupon  insisted,  that  said  blank 
endorsement  conferred  no  title  or  interest  in  said  notes  to 
Joseph  T.  Mitchell,  the  plaintiff's  intestate,  in  his  life  time, 
and  that  the  suit  could  not  be  sustained  in  the  name  of  the 
plaintiff,  as  the  administratrix  of  said  Joseph  T.  Mitchell,  to 
recover  the  amount  of  said  notes  in  the  present  action;  but 
the  court  permitted  the  plaintiff's  counsel  to  fill  up  said  blank 
endorsement,  which  was  done  by  said  counsel,  by  writing 
above  the  name  of  said  James  W.  Mitchell,  the  following  words/ 
"pay  to  Joseph  T.  Mitchell,  or  order,  for  value  received,"  and 
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the  court  then  gave  the  opinion,  and  instructed  the  jury,  that 
the  plaintiff  could  maintain  the  present  action,  and  that  they 
must  find  for  the  plaintiff,  provided  they  believe  the  aforesaid 
evidence  contained  in  the  first  bill  of  exceptions,  which  is  made 
a  part  of  this  bill  of  exceptions  on  the  said  two  notes,  to  which 
Opinion  of  the  court  and  instruction  to  the  jury,  the  defend- 
ant's counsel  excepted.  The  defendants  counsel  theri  prayed 
the  opinion  of  the  court,  upon  the  endorsement  as  actually 
made  and  inserted,  that  Joseph  T.  Mitchell,  being  dead  at  the 
time  of  said  trial,  and  when  the  said  blank  endorsement  was 
so  filled  up,  he  could  acquire  no  interest  in  said  notes,  and  the 
present  plaintiff,  as  his  administratrix,  could  not  recover  the 
amount  of  the  same,  under  the  evidence  and  pleading  in  this 
cause;  but  the  court  were  of  opinion,  and  so  instructed  the 
jury,  that  upon  the  whole  of  the  evidence,  if  believed  by  them 
to  be  true,  the  said  endorsement  was  sufficient  to  enable  the 
plaintiff  to  recover  in  the  present  action ;  to  which  opinion  of 
the  court  and  their  instruction  to  the  jury,  the  defendant  ex- 
cepted. 

THIRD  EXCEPTION.— At  the  trial  of  this  cause,  arid  after 
the  evidence  contained  in  the  first  bill  of  exceptions  had  been 
given  to'the  jury,  which  is  incorporated  and  made  a  part  of 
this  bill  of  exceptions,  the  defendant  by  her  counsel,  prayed 
the  court  to  instruct  the  jury,  that  if  they  should  believe  from 
the  evidence  contained  in  said  bill  of  exceptions,  that  the  said 
James  D.  Mitchell,  the  defendant's  testator,  at  any  time  within 
three  years  before  the  commencement  of  this  suit,  acknow- 
ledged the  notes,  on  which  the  present  suit  is  brought,  to  be  his 
notes,  and  that  he  was  indebted  thereon,  and  that  at  the  same 
time  or  during  the  same  conversation  in  which  he  made  said 
acknowledgment,  he  accfompanied'the  same  with  a  declaration, 
that  he  would  examine  his  books  and  papers,  and  let  the  wit- 
ness know  whether  he  had  any  offsets  against  said  notes  or  not, 
and  that  some  time  afterwards,  the  said  James  D.  Mitchell,  in 
pursuance  of  said  declaration,  did  inform  the  witness  that  he 
had  offsets  against  the  said  notes,  and  insisted  on  being  allowed 
said  offsets,  that  then  said  acknowledgment  of  said  notes  and 
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indebtedness,  is  not  sufficient  to  defeat  the  defendants  plea  of 
limitations ;  but  that  if  they  should  find  from  the  said  evidence'; 
that  said  acknowledgment  was  made  under  the  circumstances 
aforesaid,  that  then  they  must  find  a  verdict  for  the  defendants 
upon  the  pleas  of  limitations  filed  in  this  cause;  but  the  court 
refused  to  grant  said  prayer,  and  were  of  opinion,  that  there 
was  no  evidence  in  the  cause  upon  which  said  prayer  could 
be  granted;  to  which  opinion  of  the  court  and  their  refusal  to1 
grant  the  prayer  as  asked  for,  the  defendant  by  her  counsel 
eXcepted,  and  prayed  the  court  to  sign  and  seal  this  bill  of  ex- 
ceptions, &c. 

The  defendant's  counsel  then  prayed  the  court  to  instruct 
the  jury,  that  if  they  should  believe  from  the  evidence  con- 
tained in  the  said  first  bill  of  exceptions,  which  is  also  made 
a  part  of  this,  that  the  said  Joseph  T.  Mitchell,  the  plain- 
tiff's intestate,  was  alleged  by  the  said  James  D.  Mitchell  to' 
have  been  indebted  to  him  for  offsets  or  otherwise,  at  the  time 
of  the  acknowledgment  given  in  evidence  as  aforesaid,  or  du- 
ring the  same  conversation  with  the  witness  in  which  said 
acknowledgment  was  made,  and  that  said  James  D.  Mitchell, 
when  he  made  said  acknowledgment  was  ignorant  as  to  the' 
extent  of  said  alleged  indebtedness,  that  then  said  acknow- 
ledgment is  not  sufficient  to  defeat  the  plea  of  limitations  filed 
in  this  cause;  but  the  court  also  refused  to  grant  said  prayer, 
but  were  of  opinion,  that  there  was  no  evidence  in  the  cause 
legally  admissible  to  go  to  the  jury,  upon  which  said  prayer 
could  be  grounded;  to  which  refusal  to  grant  said  prayer,  and 
to  the  opinion  of  the  court  as  given,  the  defendant  excepted. 

FOURTH  EXCEPTION. — After  the  evidence  had  been  closed 
on  the  part  of  the  plaintiff,  the  defendant  by  her  counsel  then 
called  to  the  stand  and  had  sworn  as  a  witness,  Richard  B. 
Mitchell,  and  proposed  to  prove  to  the  jury  by  said  witness, 
the  payment  to  Joseph  T.  Mitchell,  in  his  life  time,  the  intes- 
tate of  the  plaintiff,  various  sums  of  money  by  James  D. 
Mitchell,  the  defendant's  testator,  in  part  payment  of  and  on 
an  account  of  the  notes  on  which  the  present  suit  is  brought; 
but  the  plaintiff's  counsel  objected  to  the  competency  of  the' 
50  v.ll 
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said  witness  for  any  such  purpose,  on  the  ground  that  the  said 
witness  was  one  of  the  defendant's  sureties  in  her  testamentary 
bond,  as  executrix  of  said  James  D.  Mitchell,  and  it  being  ad- 
mitted that  the  said  witness  was  one  of  the  said  sureties,  the 
court  sustained  the  objection  made  by  the  plaintiff's  counsel, 
and  refused  to  permit  said  evidence  so  proposed  to  be  offered 
to  be  given  in  evidence  to  the  jury;  to  which  refusal  of  the 
court  the  defendant  also  excepted. 

FIFTH  EXCEPTION. — After  said  trial  had  progressed  and  the 
evidence  closed  on  both  sides,  but  before  the  cause  was  sub- 
mitted to  the  jury,  it  came  to  the  knowledge  of  the  defend- 
ant's counsel  for  the  first  time,  that  William  L.  Brent,  a  wit- 
ness sworn  and  examined  as  a  witness  for  the  plaintiff,  was 
one  of  the  sureties  of  the  plaintiff  in  her  bond  as  administra- 
trix of  said  Joseph  T.  Mitchell,  and  thereupon  the  defendant's 
counsel  prayed  the  court  to  reject  the  evidence  which  had  been 
given  to  the  jury  by  the  said  William  L.  Brent,  contained  in 
the  first  bill  of  exceptions,  which  is  made  a  part  of  this,  on 
the  ground  that  the  said  witness  was  a  surety  of  the  plaintiff 
in  her  administration  bond,  and  an  incompetent  witness  for  the 
plaintiff  in  this  cause,  which  fact  was  unknown  to  defend- 
ant's counsel  at  the  time  he  was  examined;  but  the  court  re- 
jected said  prayer,  but  was  of  opinion,  and  so  instructed  the 
jury,  that  the  said  William  L.  Brent,  notwithstanding  his  said 
suretyship,  was  a  competent  witness  for  the  plaintiff.  To 
which  refusal  to  grant  said  prayer,  and  to  the  opinion  of  the 
court  as  given  to  the  jury,  the  defendant  excepted. 

The    cause   was    argued  before  ARCHER,   DORSET,   and 
CHAMBERS,  J. 

By  T.  F.  BOWIE  and  T.  S.  ALEXANDER  for  the  appellants.- 
WILLIAM  L.  BRENT  for  the  appellees. 

By  the  Court.  Judgment  affirmed  on  the  four  first  excep- 
tions, and  reversed  on  the  fifth. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED'. 
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THOMAS  GURLEY  vs.  WILLIAM  LEE. — June,  1841. 

The  general  rule  is,  that  the  defendant,  and  not  the  plaintiff,  is  responsible 
to  the  sheriff,  for  his  poundage  fees. 

A  compromise  between  plaintiff  and  defendant,  after  a  levy  under  a.fi.  fa, 
does  not  defeat  the  sheriff's  claim  to  poundage  fees;  nor  the  commitment 
of  the  defendant,  nor  the  setting  aside  of  the  execution. 

Upon  an  irregular  execution,  which  is  the  act  of  the  plaintiff,  he  is  answer, 
able  for  poundage  fees,  the  writ  being  quashed  after  a  levy. 

When  an  execution  is  stayed  by  injunction,  the  defendant  at  law  is  answer- 
able for  the  poundage  fees.  So  also  if  entered,  not  called  by  consent. 

Where  upon  general  demurrer  to  the  whole  declaration,  the  county  court  ren- 
dered judgment  upon  the  first  count  for  the  defendant,  and  upon  the  second 
for  the  plaintiff,  this  court  reversed  the  judgment,  and  entered  judgment  on 
the  demurrer  generally  for  the  plaintiff,  though  the  first  count  was  defec- 
tive. 

APPEAL  from  Frederick  County  Court. 

This  was  an  action  of  trespass  upon  the  case,  commenced 
upon  the  17th  September  1839,  by  Thomas  Gurley,  sheriff  of 
Frederick  county,  against  the  appellee.  The  declaration  set 
forth  a  judgment  at  law  against  the  said  William  Lee;  the 
suing  forth  of  a  writ  of  fieri  facias  thereupon;  its  delivery  to 
the  appellant  as  sheriff  of  Frederick  county;  its  levy  upon  the 
real  and  personal  of  the  said  Lee  in  that  county,  and  the  taking 
possession  thereof  by  the  appellant,  for  the  purpose  of  making 
the  debt  due  upon  said  judgment;  the  appraisement  of  the 
property  so  levied  upon ;  the  return  thereof  to  the  county  court, 
that  the  said  goods,  &c.,  remained  in  his  hands  unsold,  because 
the  defendant  served  a  rule  on  the  plaintiff,  to  show  cause  why 
the  said  writ  ofji.fa.  should  not  be  quashed,  which  said  rule, 
on  the  29th  October  1838,  was  ruled  good,  and  said  writ  of 
Ji.fa.,  &c.,  quashed,  whereby  the  said  William  Lee  was  justly 
indebted  to  the  said  Gurley,  in  the  sum  of  $589.81,  current 
money,  for  his  risk  and  services  as  poundage  and  other  fees, 
for  execution  of  the  writ  aforesaid,  as  sheriff  aforesaid,  and 
being  so  thereof  indebted,  &c. 

The  second  count,  was  like  the  first,  upon  another  judgment 
between  the  same  parties,  except,  that  it  showed  the  further 
execution  of  the  fi.  fa.  after  levy,  &c.  was  enjoined  by  a  writ 
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of  injunction  sued  out  of  Chancery,  at  the  complaint  of  the 
defendant,  the  appellee. 

The  defendant  demurred  generally  to  this  declaration,  and 
the  plaintiff  joined  issue  thereon. 

The  county  court  gave  judgment  for  the  defendant  on  the 
first  count,  and  for  the  plaintiff  on  the  second  count,  and  both 
parties  appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSEY, 
CHAMBERS,  and  SPENCE,  J. 

By  PALMER  and  WORTHINGTON  for  the  appellant,  and 
By  F.  A.  SCHLEY  and  LYNCH  for  the  appellee. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court. 

Nearly  forty  years  have  elapsed,  since  it  was  decided  in  the 
former  General  Court,  a  judicial  tribunal  of  high  respectability, 
in  which  the  former  chief  judge  of  this  court  then  presided, 
after  full  argument  by  counsel  of  eminence  and  distinction,  that 
the  defendant,  and  not  the  plaintiff,  was  responsible  to  the 
sheriff  for  his  poundage  fees.  We  believe  that  the  practice  in 
the  State,  has  been  generally,  if  not  universally,  conformable 
to  that  decision ;  and  after  such  a  long  acquiescence  in  the  rule, 
then  judicially  asserted  and  recognized,  it  would  not  we  think 
be  consistent  with  the  principles  of  policy  or  convenience,  to 
to  abrogate  or  annul  it,  if  the  reasons  for  a  contrary  decision 
pressed  much  more  heavily  than  they  appear  to  have  done  in 
the  present  case. 

Upon  general  principles  of  reason  and  justice,  it  would  seem 
to  be  right  and  proper,  that  the  defendant,  as  a  general  rule, 
should  be  responsible  to  the  sheriff  for  his  poundage  fees;  it  is 
his  default  and  delinquency,  which  forces  the  creditor  to  resort 
to  the  tribunals  of  justice,  for  the  recovery  of  his  debt;  and 
finally  to  resort  to  judicial  process  to  reap  the  fruits  of  his  judg- 
ment ;  and  the  poundage  fees  not  being  considered  a  part  of  the 
costs  of  the  action  recovered  by  the  plaintiff,  both  justice  and 
law  would  seem  to  require,  that  they  should  be  paid  by  the  de- 
linquent defendant.  It  is  not  denied  in  this  case,  that  as  both  the 
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writs  emanated  from  a  court  of  competent  jurisdiction,  the  sher- 
iff was  bound  to  execute  them,  and  that  having  made  a  seizure 
of  the  defendant's  property,  conformably  to  their  mandate,  he 
is  entitled  to  receive  the  compensation  awarded  to  him  by  the 
law;  the  only  question  therefore,  which  this  court  has  to  decide 
is,  whether  the  plaintiff  or  the  defendant,  under  the  circum- 
stances of  this  case,  is  to  make  that  compensation?  In  5 
Term  Rep.  470,  it  is  decided  in  England,  that  if  before  a  sale 
the  plaintiff  and  defendant  settle  or  compromise,  the  sheriff  is, 
nevertheless,  entitled  to  his  poundage  fees;  because,  by  a  sei- 
zure of  the  property,  he  has  incurred  a  risk  and  responsibility, 
for  which  in  justice  he  ought  to  be  paid;  so  he  is  entitled  on 
a  capias  ad  satisfaciendum,  though  the  defendant  go  to  prison 
without  paying  the  debt.  Chitty  on  Contracts,  173.  In  the 
same  book  and  page,  it  is  said,  "nor  is  the  claim  defeated  by 
the  judgment  and  execution  being  subsequently  set  aside.  For 
in  such  case  the  sheriff  has  equally  experienced  the  trouble, 
and  incurred  the  risk  and  responsibility,  of  executing  the  pro- 
cess directed  to  him."  The  execution  therefore  in  this  case, 
if  irregular,  would  not  deprive  him  of  his  poundage  fees.  The 
only  question  therefore  is,  by  whom  are  they  to  be  paid?  The 
general  rule  in  this  State,  at  the  present  day,  would  seem  to  be, 
that  they  are  to  be  paid  by  the  defendant;  but  as  the  execution, 
which  was  irregular,  must  be  deemed  the  act  of  the  plaintiff, 
he  must  be  chargeable  with  all  the  consequences  following  from 
such  irregularity.  We  are  therefore  of  opinion,  that  the  plain- 
tiff, and  not  the  defendant,  is  answerable  to  the  sheriff  for  his 
poundage  fees  upon  that  execution.  But  upon  the  second  ex- 
ecution, we  think  the  defendant  is  chargeable.  That  execution 
is  liable  to  no  legal  objection.  In  issuing  it,  the  plaintiff  did 
nothing  more  than  enforce  his  legal  rights,  and  if  the  defendant 
had  an  equity  to  stay  the  execution,  he  ought  to  have  availed 
himself  of  it  at  an  earlier  period.  So  also  where  a  ca.  sa.  is 
entered,  not  called  by  consent,  the  defendant,  and  not  the 
plaintiff,  is  answerable  for  the  poundage  fees.  We  think  how- 
ever, that  the  judgment  of  the  court  below  must  be  reversed. 
The  principle  seems  to  be  settled,  that  if  a  declaration  contains 
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several  counts,  some  good,  and  some  bad,  and  there  is  a  gen- 
eral demurrer  to  the  whole  declaration,  the  judgment  must  be 
for  the  plaintiff.  1  Chitty  Plea.  576 — where  it  is  said,  "and 
this  rule  equally  applies  to  one  count,  part  of  which  is  sufficient, 
and  the  residue  is  not,  when  the  matters  are  divisible  in  their 
nature;  as  if  a  plaintiff  declares  for  taking  his  money,  and  also 
for  certain  goods,  without  shewing  that  the  goods  were  his 
property,  the  count  will  be  good  as  to  the  money,  and  if  the 
defendant  demur  generally  to  the  whole,  the  plaintiff  will  have 
judgment.  In  this  last  case,  put  by  way  of  illustrating  the  rule, 
the  same  principle  is  recognized.  Because  the  plaintiff  recov- 
ers upon  the  ground,  that  the  matters  are  divisible,  and  are 
considered  as  embraced  in  separate  and  distinct  counts;  but 
if  they  were  not  divisible,  the  bad  would  contaminate  the  good, 
and  render  the  whole  count  vicious.  We  are  of  opinion  there- 
fore, that  the  judgment  of  the  court  below  must  be  reversed, 
and  judgment  rendered  for  the  plaintiff  on  his  second  count, 
conformably  to  the  agreement  of  the  parties  filed  in  this  case. 

JUDGMENT  REVERSED. 

This  court  then  proceeded  to  enter  final  judgment  for  the 
plaintiff  for  an  amount  agreed  to  be  due  under  the  second  count. 


THE  CHESAPEAKE  AND  OHIO  CANAL  COMPANY  vs.  WILLIAM 
GROVE. — June,  1841. 

In  estimating  the  value  of  land  condemned  for  the  use  of  the  Chesapeake  and 
Ohio  Canal  Company,  the  jury  of  inquest  were  also  authorised  to  take  into 
consideration  all  damages  which  the  owner  of  the  land  would  sustain  by 
an  appropriation  of  it  to  such  use,  whether  immediate,  remote  or  contin- 
gent. 

When  the  inquisition  is  ratified  and  confirmed,  the  presumption  is,  that  the 
jury  awarded  damages  to  the  extent  of  their  authority,  and  to  all  persons 
who  might  be  affected  by  their  finding. 

Under  an  inquisition  to  condemn  lands  in  fee,  for  the  use  of  the  Chesapeake 
and  Ohio  Canal  Company,  in  the  construction  of  their  works,  the  jury,  in 
the  assessment  of  damages,  were  authorised  to  take  into  consideration  the 
increased  height  of  the  water  of  the  Potomac  River,  in  the  pool  of  a  dam 
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which  it  was  designed  to  build  at  the  point  of  condemnation,  in  the  times  of 
freshets,  and  the  liability  thereby  occasioned,  of  the  land  along  and  con- 
tiguous to  said  condemnation,  to  be  overflowed  and  injured  by  the  water  of 
the  said  pool  in  such  times,  and  to  award  to  their  owner,  compensation  in 
damages  for  any  abatement  in  value  of  said  lands  arising  from  that  cause. 

APPEAL  from  Washington  County  Court. 

This  was  an  action  of  trespass  upon  the  case,  brought  on 
the  12th  January  1839,  by  the  appellee  against  the  appellant, 
to  recover  damages  for  overflowing  the  plaintiff's  land,  by 
means  of  a  dam  wrongfully  erected  by  the  defendants  across 
the  River  Potomac,  which  backed  the  water  out  of  its  accus- 
tomed channels  upon  the  plaintiff's  lands,  to  his  injury.  The 
defendants  pleaded  not  guilty,  and  the  license  of  the  plaintiff 
to  build  their  dam,  upon  which  issue  were  joined. 

FIRST  EXCEPTION. — The  plaintiff  to  support  the  issue  on 
his  part  joined,  offered  in  evidence  to  the  jury,  by  Samuel 
Lynch,  Jr.,  and  James  Dixon,  competent  witnesses,  that  in  the 
spring  of  1836,  and  again  in  1838,  freshets  occurred  in  the 
Potomac  River,  which  overflowed  the  land  of  the  plaintiff;  the 
first  of  which  freshets  destroyed  about  ten  acres  of  corn,  then 
growing  on  bottom  land  of  the  plaintiff,  and  contiguous  to  the 
said  river,  and  washed  away  a  large  portion  of  the  soil,  do- 
ing thereby  considerable  injury  to  the  land;  that  the  other 
freshet  overflowed  a  crop  of  oats,  and  did  some  injury  to  the 
same.  The  plaintiff  proved  further  by  the  said  witnesses,  that 
the  said  overflowing  of  his  land,  and  consequent  injury  thereto, 
was  occasioned  by  the  erection  of  a  darn  by  the  defendants 
r  cross  the  bed  of  the  said  river,  a  short  distance  below  the 
lands  of  the  plaintiff;  but  on  the  land  of  an  adjoining  proprie- 
tor, by  which  said  dam,  the  water  in  the  part  thereof  opposite 
the  said  bottom  land  of  the  plaintiff,  had  been  increased  in 
depth  above  its  natural  level,  twenty-three  feet  six  inches. 
That  before  the  erection  of  the  said  dam,  the  said  bottom  now 
owned  by  the  said  plaintiff,  was  very  rarely  overflowed  by  the 
water  of  the  said  river,  but  since  the  said  erection,  it  is  sub- 
ject to  be  inundated  at  all  times,  when  there  is  a  freshet  of  more 
than  usual  depth  in  the  river.  The  plaintiff  further  proved  by 
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Jacob  Dellinger,  a  competent  witness,  that  bottom  land  such  as 
that  in  question,  considered  in  connexion  with  the  up  land  of 
a  farm,  is  worth  one  hundred  dollars  per  acre,  which  is  its  full 
value. 

The  defendants  then  to  support  the  issue  on  their  part  join- 
ed, offered  in  evidence  to  the  jury  the  following  proceedings 
and  inquisition,  viz : 

State  of  Maryland,  Washington  County,  to  wit: — An  inqui- 
sition taken  at  Washington  county  aforesaid,  on  the  thirty- 
first  day  of  October  1833,  before  William  H.  Fitzhugh,  Esq., 
sheriff  of  the  county  aforesaid,  on  the  oath  of  Jacob  Hollwgs- 
worth,  &c.,  who  having  been  summoned  by  said  sheriff,  and 
having  met  on  the  land  hereinafter  described,  of  Samuel  Lynch, 
valued  for  the  use  of  the  Chesapeake  and  Ohio  Canal  Company, 
in  pursuance  of  a  warrant  for  that  purpose,  issued  to  the  said 
sheriff  by  Stewart  Herbert,  a  justice  of  the  peace  of  the  State 
of  Maryland,  in  and  for  the  said  county,  on  the  17th  day  of 
October,  in  the  year  aforesaid,  and  every  juryman  aforesaid 
having  first  taken  an  oath  administered  by  the  sheriff,  that  he 
would  faithfully,  justly,  and  impartially,  value  the  said  land, 
and  all  damages  which  the  said  Samuel  Lynch,  the  owner 
thereof,  would  sustain  by  cutting  the  said  canal  through  the 
same,  according  to  the  best  of  his  skill  and  judgment,  and  that 
in  such  valuation,  he  should  not  spare  any  person  for  favor  or 
affection,  nor  any  person  grieve  for  malice,  hatred,  or  ill  will, 
which  said  lands  so  valued  and  described,  as  hereinafter  set 
forth,  being  required  by  the  said  Canal  Company  for  its  use,  as 
of  an  absolute  estate  in  perpetuity,  in  Washington  county  afore- 
said, and  being  part  of  a  tract  of  land  bounded  as  follows, 
that  is  to  say.  Beginning  at  a  stone  marked  1,  which  bears 
from  the  end  of  upper  left  wing  of  guard  lock  No.  4,  of  the' 
Chesapeake  and  Ohio  Canal,  and  running  thence  north  thirty- 
four  and  one-half  degrees,  east  eight  perches  and  three-tenths, 
to  a  stone  marked  2,  thence,  &c.  After  various  courses  to  a1 
red  oak  tree,  on  the  division  line  between  the  land  hereby  con- 
demned, and  the  land  of  Thomas  Buchanan,  thence  north  forty- 
fi-ve  and  one-half  degrees,  west  four  perches,  to  the  Potomac 
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River,  thence  down  said  stream  with  the  meanders  thereof,  &c., 
and  thence,  &c.,  to  the  place  of  beginning,  containing  eight 
acres,  two  rods  and  thirty-five  perches.  And  the  jury  afore- 
said, upon  their  oaths  aforesaid,  do  say,  that  they  value  the 
said  land  and  all  damages  which  the  said  Samuel  Lynch  will 
sustain,  by  cutting  the  canal  through  the  same,  and  by  the 
occupation  thereof  in  perpetuity,  at  the  sum  of  fifteen  hundred 
dollars,  which  is  accordingly  hereby  awarded  to  the  said 
Samuel  Lynch,  his  executors,  administrators  and  assigns. 
In  testimony  whereof,  the  said  sheriff  and  jurors  have  here- 
unto set  their  hands  and  affixed  their  seals,  the  day  and  year 
first  hereinbefore  written. 

WILLIAM  H.  FITZHUGH,     (Seal.) 

Sheriff"  of  Washington  County. 
JACOB  HOLLINGSWORTH,  (Seal.)  &c. 

In  Washington  County  Court,  March  Term  1834 — Ordered 
and  adjudged  by  the  court,  this  twelfth  day  of  April  1834, 
that  the  foregoing  inquisition  be,  and  the  same  is  hereby  af- 
firmed, no  good  cause  having  been  shewn  against  the  same, 
and  that  the  same  be  recorded  as  the  law  directs. 

Test,  0.  H.  WILLIAMS,  Clerk. 

It  was  admitted,  that  the  land  so  condemned,  and  the  farm 
of  which  it  formed  a  part,  belonged  at  the  time  of  said  con- 
demnation to  Samuel  Lynch,  Sen.,  now  deceased,  by  whose 
executor  it  was  sold  to  the  plaintiff  early  in  year  1836. 

The  defendants  further  offered  in  evidence  by  Charles  B. 
Fisk,  a  competent  witness,  that  the  land  so  condemned  lies 
next  the  river,  along  the  whole  extent  of  the  said  bottom  land 
of  the  plaintiff,  and  extends  from  the  water  line  of  the  said 
river  at  low  water  mark,  up  the  slope  of  the  bank,  and  takes 
in  a  strip  of  the  bottom  or  level  land  above  the  bank,  about 
one  perch  in  breadth  along  the  whole  length  of  the  said  con- 
demnation. It  was  further  proved  by  the  said  witness,  that 
of  the  eight  acres  two  rods  and  thirty-five  perches  so  condemn- 
ed, about  five  acres  lay  between  the  top  of  the  bank  and  the 
low  water  mark  of  the  said  river,  and  was  condemned  by  the 
Canal  Company,  because  the  same  was  to  be  covered  by  the 
51  v.ll 
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partof  dam  No.  4,  as  aforesaid.  It  was  further  proved  by  the  said 
witness,  that  the  strip  of  level  land  above  the  bank,  contained 
in  all  something  less  than  three  acres,  and  was  condemned  by 
the  said  company  as  the  site  of  a  towing  path,  which  was  con- 
structed thereon  about  the  year  1837,  since  the  injury  first  com- 
plained of  by  the  plaintiff.  It  was  further  proved  by  said  wit- 
ness, that  the  quantity  of  arable  land  within  the  lines  of  said 
condemnation,  was  about  three  acres,  the  residue  of  the  same 
being  waste  land  unfit  for  cultivation,  but  having  timber  on  it 
useful  for  the  protection  of  the  bank  of  the  river. 

The  defendants  further  offered  in  evidence  by  John  G.  Stone, 
a  competent  witness,  that  at  the  time  of  the  said  condemna- 
tion, the  said  dam  No.  4,  though  not  erected,  was  nevertheless 
planned  and  projected,  the  site  thereof  had  been  condemned. 
The  defendant  further  proved  by  one  of  the  jurors  who  tried 
said  inquisition,  (Benjamin  Leight,}  that  the  height  to  which 
the  water  at  the  ordinary  height  would  be  raised,  along  the 
lands  now  in  question,  was  shewn  by  the  engineers  of  the  com- 
pany to  the  jurors  who  tried  said  inquisition;  but  he  did  not 
take  much  notice  of  it,  except  so  far  as  it  affected  the  spring. 
The  defendants  further  proved  by  the  said  Benjamin  Leight,  that 
he  was  one  of  the  jury  who  found  said  inquisition,  and  that  in  es- 
timating their  damages,  they  valued  the  land  and  certain  timber 
that  was  on  it,  and  also  the  injury  arising  from  the  destruction 
of  a  spring,  and  the  only  spring  on  the  land,  but  he  has  no 
knowledge  or  recollection  of  their  having  made  any  allowance 
for,  or  having  taken  into  their  consideration,  the  probable  or  pos- 
sible damages  that  might  arise  to  the  owner  thereof,  from  the 
floodings  of  lands  not  within  the  lines  of  the  land  condemned 
for  the  use  of  said  company,  by  the  backing  of  the  water  of 
the  Potomac  River,  by  the  erection  or  height  of  said  dam.  The 
defendants  also  proved  by  U.  M .  Tidball,  Esq. ,  that  he  was 
the  counsel  of  the  said  Lynch,  in  the  trial  of  said  case  of 
inquisition;  that  as  the  counsel  of  said  Lynch,  he  claimed 
damages  for  the  destruction  of  a  spring,  and  the  only  spring 
on  said  land,  by  the  making  of  said  canal,  but  that  he  has 
no  recollection  either  that  he  did,  or  that  he  did  not,  offer  any 
proof  in  relation  thereto,  or  claim  damages-  before  said  jury, 
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on  account  of  any  supposed  flooding  of  said  land  by  the  erec- 
tion of  said  dam  by  the  said  defendants,  that  might  thereafter 
take  place  by  high  water  or  otherwise.  But  he  distinctly  re- 
collects, that  he  urged  before  the  jury  a  claim  for  damages  on 
account  of  the  destruction  of  the  spring  and  certain  timber. 

The  defendants  thereupon  prayed  the  court  to  instruct  the 
jury,  that  in  the  trial  of  said  inquisition,  it  was  competent  and 
proper  for  the  said  jury  of  inquest,  to  take  into  consideration 
the  increased  height  of  the  water  in  the  pool  of  the  said  dam, 
in  times  of  freshets,  and  the  liability  thereby  occasioned  of  the 
lands  along  and  contiguous  to  the  said  condemnation,  to  be 
overflowed  and  injured  by  the  water  of  the  said  pool  in  times 
of  freshets ;  and  to  award  to  the  then  owner  a  compensation 
in  damages  for  any  abatement  in  the  value  of  said  lands  aris- 
ing from  that  cause. 

That  the  right  and  power  of  the  ?aid  jury  of  inquest  to  take 
into  consideration  the  increased  height  of  the  said  water  in 
times  of  freshets,  renders  their  finding  conclusive  upon  the 
parties  as  to  all  consequences  of  the  said  rise  of  the  water,  so  as 
to  preclude  either  party  from  again  enquiring  into  or  making 
the  said  rising  of  the  water  or  its  consequences,  a  subject  of 
future  litigation,  and  therefore  the  plaintiff  is  not  entitled  to 
recover.  Which  opinion  and  direction  to  the  jury  the  court 
(J.  BUCHANAN,  C.  J.,  and  T.  BUCHANAN,  A.  J.,)  refused  to 
give.  The  defendants  excepted. 

SECOND  EXCEPTION. — The  defendants  upon  the  facts  set 
forth  in  the  first  bill  of  exceptions,  which  are  to  be  considered 
as  forming  a  part  of  this  second  bill  of  exceptions,  further 
proved  by  the  evidence  of  Charles  B.  Fisk,  that  at  the  time  of  the 
trial  of  the  said  inquisition,  it  ought  to  have  been  known  to  the 
engineers,  and  he  has  no  doubt  that  they  did  know  that  the  water 
of  said  dam  or  pool  would  in  ordinary  freshets  overflow  the 
said  bottom  lands. 

The  defendants  then  prayed  the  court  to  instruct  the  jury, 
that  if  they  should  be  of  opinion  from  the  said  evidence  in  the 
cause,  that  the  liability  of  the  said  lands  to  be  overflown  by 
the  freshets  of  the  said  river,  and  injury  to  the  said  lands  in 
consequence  thereof,  were  both  probable  if  not  necessary  re- 
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suits  of  the  flooding  back  of  the  said  water,  that  such  evidence 
affords prima  facie  proof,  that  the  said  jury  of  inquest  did  take 
the  said  subject  of  damages  into  consideration,  and  allow  the 
plaintiff  a  compensation  therefor;  and  that  unless  some  other 
evidence  than  that  heretofore  stated  is  offered  to  the  jury  by  the 
plaintiff,  the  said  plaintiff  is  not  entitled  to  recover.  Which 
opinion  the  court  refused  to  give.  The  defendants  excepted. 
The  verdict  and  judgment  being  for  the  plaintiff  below,  the 
Canal  Company  prosecuted  this  appeal. 

This  cause  was  argued  before  STEPHEN,  ARCHER,  DORSET, 
and  SPENCE,  J. 

By  PRICE  for  the  appellants,  and 
By  F.  A.  SCHLEY  for  the  appellee. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court. 

We  think  that  there  was  error  in  all  the  opinions  and  in- 
structions of  the  court  below,  given  to  the  jury  in  this  case, 
It  was  unquestionably  the  right  and  province  of  the  jury,  in 
estimating  the  value  of  the  land  condemned  for  the  use  of  the 
Canal  Company,  to  take  into  their  consideration  also,  all  dam- 
ages which  the  owner  of  the  land  would  sustain  by  an  appro- 
priation of  it  to  such  use,  whether  the  same  were  immediate, 
remote  or  contingent,  and  the  legal  presumption  is,  that  such 
duty  has  been  faithfully  performed  by  them,  conformably  to  the 
path  which  they  took  at  the  time  of  the  valuation;  no  objec- 
tion having  been  made  upon  the  return  of  the  inquisition,  and 
the  same  having  been  recorded.  To  support  this  action  there- 
fore, would  not  only  be  a  violation  of  the  policy  of  the  law, 
which  was  to  prevent  litigation,  but  would  be  to  award  to  the 
plaintiff  a  compensation  in  damages  for  an  injury  for  which,  in 
legal  construction,  he  has  already  received  an  adequate  indem- 
nity. This  is  a  measure  of  remuneration,  which  cannot  be  sus- 
tained upon  the  rules  of  fair  dealing,  and  which  the  principles 
of  law  and  justice  will  not  tolerate.  There  was  therefore  error 
in  the  judgment  of  the  court  below,  sustaining  the  plaintiff's 
action,  and  the  same  must  be  reversed. 

JUDGMENT  REVERSED. 

SPENCE,  J.  dissented. 
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M.  J.  KEIRLE    AND   J.    W.    WALKER,  ADM'R   OF   J.    W. 
KEIRLE,  vs.  THOMAS  SHRIVER. — June,  1841. 

In  an  action  at  law  by  two  plaintiffs,  upon  the  death  of  one,  the  action  pro- 
ceeds in  the  name  of  the  survivor,  and  it  is  error  to  make  the  adminUtra. 
tor  of  the  deceased  plaintiff  a  party. 

But  if  the  administrator  be  thus  made  a  party  at  his  own  request,  it  is  not 
error,  which  he  can  urge  upon  appeal. 

A  verdict  upon  an  insufficient  count,  or  which  finds  a  fact,  which  disaffirms 
the  plaintiff's  right  to  recover,  or  when  it  omits  to  find  a  material  issue 
joined  in  the  cause,  may  bo  made  the  subject  of  a  motion  in  arrest. 

A  plaintiff  cannot  complain  upon  appeal,  that  the  county  court  upon  the  mo. 
tion  in  arrest  of  the  defendant,  set  the  verdict  aside,  and  left  the  plaintiff 
at  liberty  to  proceed  with  a  venire  de  novo. 

A  judgment  upon  a  motion  in  arrest  should  declare  that  the  defendant  go 
thereof  without  day. 

Where  the  county  court  decided  that  the  verdict  be  set  aside,  this  court  dis- 
missed the  appeal  of  the  plaintiff,  the  judgment  not  being  final. 

APPEAL  from  Jillegany  County  Court. 

This  was  an  action  of  assumpsit,  commenced  on  the  18th 
March  1837,  by  John  W.  Keirle  and  Matthew  J.  Keirle,  trading 
under  the  firm  of  John  W.  Keirle  Sf  Son,  assignees  of  John 
Barnard,  against  the  appellee.  The  defendant  pleaded  non 
assumpsit  and  limitations,  to  which  there  were  issues,  replica- 
tion and  issues.  At  the  trial  of  the  cause  there  was  a  ver- 
dict for  the  plaintiff,  and  the  defendant  moved  in  arrest  of  judg- 
ment. Pending  this  motion,  the  death  of  John  W.  Keirle  was 
suggested,  and  John  W.  Walker,  as  his  administrator,  appeared 
with  Matthew  J.  Keirle,  to  insist  on  judgment.  Upon  the  hear- 
ing of  the  motion,  the  court  considered  that  the  said  Matthew 
J.  Keirle,  surviving  partner  of  John  W.  Keirle  #  Son,  and  John 
W.  Walker,  take  nothing  against  the  said  Thomas  Shriver  of 
and  upon  the  verdict  aforesaid  found,  and  that  the  said  verdict 
be  set  aside;  upon  which  the  said  Matthew  and  John,  admin- 
istrator, appealed  to  this  court. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSEY, 
CHAMBERS,  and  SPENCE,  J. 

By  PRICE  for  the  appellants,  and 
By  F.  A.  SCHLEY  for  the  appellee. 
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SPENCE,  J.,  delivered  the  opinion  of  the  court. 

The  court  below  erred  in  permitting  the  administrator  of  John 
W.  Keirle  to  be  made  a  party  to  the  suit;  it  should  after  the 
death  was  suggested  have  been  prosecuted  in  the  name  of  the 
surviving  partner,  but  of  such  appearance  and  the  judgment 
rendered,  the  administrator  has  no  right  to  complain.  The 
appearance  was  entered  at  his  instance;  he  was  entitled  to  no 
judgment  against  the  appellee;  and  consequently,  he  has  sus- 
tained no  such  injury  from  the  judgment  of  the  county  court, 
as  would  entitle  him  to  its  reversal  by  this  court. 

The  judgment  below  was  liable  to  arrest  on  more  grounds 
than  one.  The  verdict  was  not  only  liable  to  objections  on 
the  ground  that  it  was  founded  on  a  count  in  the  declaration, 
insufficient  in  law  to  warrant  any  judgment  thereon,  but  it 
found  a  fact  which  did  not  entitle  the  plaintiff  to  a  judgment, 
even  if  the  declaration  had  been  unexceptionable. 

There  were  issues  joined  upon  the  pleas  of  limitations,  on 
which  the  jury  omitted  to  make  any  finding.  Until  these  is- 
sues were  found  for  the  plaintiffs,  they  were  entitled  to  no 
judgment  against  the  defendant,  if  he  did  promise  in  manner 
and  form,  &c.,  as  found  by  the  jury.  That  the  judgment  must 
be  arrested  on  account  of  the  jury  finding  but  part  of  the 
matters  in  issue,  see  Gould's  Plds.  522. 

There  is  error  also  in  the  judgment,  because  it  adjudges, 
that  the  verdict  be  set  aside,  which  places  the  case  in  the  same 
situation  as  if  no  verdict  had  been  rendered,  and  a  venire  de 
novo  is  the  necessary  consequence.  Of  the  effects  of  this  error 
so  beneficial  to  the  plaintiffs,  surely  they  have  no  right  to  com- 
plain. 

If  all  the  preceding  objections  to  the  judgment  below  were 
removed,  as  to  the  judgment  of  the  court  on  the  motion  in 
arrest,  it  is  defective  on  another  ground.  If  rendered  for  the 
defendant,  as  it  was  designed  manifestly  to  be,  it  should  have 
awarded,  that  he  go  thereof  without  day,  &c.,  the  omission 
to  do  which,  left  the  case  still  pending  in  the  county  court: 
by  this  defect  in  the  judgment,  the  appellants  certainly  are  not 
aggrieved. 
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The  judgment  of  the  county  court  not  being  a  final  deter- 
mination of  the  matters  in  controversy,  or  of  the  cause  therein 
pending,  the  appeal  to  this  court  has  been  prematurely  taken, 
and  must  therefore  be  dismissed,  that  such  further  proceedings 
in  the  cause  may  be  had  in  the  court  below,  as  the  nature  of 
the  case  may  require.  APPEAL  DISMISSED. 


GEORGE  LAW  vs.  J.  K.  TOWNSEND. — June  1841. 

Where  there  is  a  contract  for  services  to  be  rendered,  and  compensation  to 
bo  made  upon  a  given  contingency,  and  the  proof  of  performance  con- 
sists entirely  of  letters  between  the  parties.  QR.  whether  the  court  or  the 
jury  is  to  make  that  deduction. 

But  where  in  such  a  case  the  defendant  had  paid  the  plaintiff  a  sum  of  money, 
and  the  latter  had  given  a  receipt  in  full,  having  a  reference  to  the  trans- 
action, couched  in  general  terms,  differing  in  some  material  respects  from 
the  language  of  the  letters  containing  the  contract,  part  of  the  business 
being  unsettled  at  the  date  of  the  receipt ;  it  is  a  question  of  fact  solely  for 
the  jury  to  determine,  whether  the  plaintiff  is  entitled  to  any  further  com- 
pensation  for  his  services,  or  whether  the  parties  had  not  entered  into  a 
new  contract,  variant  from  the  old. 

When  the  contract  was,  that  the  appellant  should  allow  the  appellee  a  com. 
mission  on  all  business  sent  by  the  latter  to  the  former,  the  title  to  the  com- 
mission  is  complete  by  sending  the  business. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  assumpsit,  brought  on  the  29th  Oc- 
tober 1838,  by  the  appellee  against  the  appellant^  to  which  the 
defendant  pleaded  the  general  issue. 

FIRST  EXCEPTION. — It  is  agreed  by  the  parties,  that  the 
defendant  (Law,)  was  appointed  administrator  upon  the  es- 
tate of  Stephen  Waterman,  late  master  of  the  ship  Mentor; 
that  in  that  capacity,  prior  to  the  14th  May  1836,  he  had  re- 
ceived on  account  of  said  ship,  under  the  late  convention  be- 
tween The  United  States  Government  and  that  of  France, 
the  sum  of  $4,616.40.  The  plaintiff  then  read  in  evidence 
the  following  letters  from  the  defendant  to  the  plaintiff: 

1.  George  Law  to  John  K.  Townsend,  of  18th  September 
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1834,  enquiring  for  information  of  the  names  of  the  adminis- 
trators of  the  late  George  Townsend  and  Capt.  Stephen  Water- 
man, and  offering  to  disclose  and  prosecute  claims  for  them 
under  the  French  Treaty.     Where  I  discover  such  claims  and 
disclose  them  to  the  parties  interested,  I  am  allowed  one-fourth 
of  any  recovery  made  through  my  means  as  agent,  attending 
throughout  to  the  prosecution,  and  in  case  of  failure  to  recover, 
no  charge  for  any  trouble  or  expense  I  may  incur  in  the  busi- 
ness.    My  terms   of  compensation  once   acceded  to,  I   can 
transmit  the  power  of  attorney,  &c.,  and  save  the  parties  from 
further  trouble  in  the  prosecution  of  the  claim  in  question. 

2.  From  same  to  same.      Washington  city,   10th  January, 

1835.  "Dear  Sir,— A  short  absence  from  the  city  has  pre- 
vented an  earlier  reply  to  your  favor  of  29th  ultimo,  with  en- 
closures in  case  of  ship  Mentor,  Waterman  master,  which  came 
duly  to  hand.     I  accede  to  your  wishes  in  respect  to  commis- 
sion, and  will  allow  you  five  per  cent,  as  proposed.     I  write 
in  haste  to  save  the  mail." 

3.  Same  to  same.  14th  December  1835.  "Award  in 
case  of  ship  Mentor,  Waterman  master,  has  been  some  time 
made  for  the  sum  of  $16.155,  one-half  to  each  estate,"  &c. 
Probable  dividend  62^  cents  in  the  dollar. 

4.  Same  to  same.  14th  May  1836.  I  am  without  any 
thing  from  you,  and  now  request  you  will  inform  me  as  early 
as  convenient,  to  whom  the  administrators  of  G.  T.  wish  to  have 
the  certificates  filled  up  for  the  proportion  of  award  in  the  case 
of  the  ship  Mentor,  which  that  estate  is  entitled  to,  say  seventy- 
five  per  cent.  You  will  please  furnish  account  of  the  estate  of 
George  Townsend  against  that  of  Stephen  Waterman,  in  such 
form  as  must  pass  your  orphan's  court,  that  I  may  be  enabled  to 
pass  it  before  the  court  where  I  have  taken  out  administration, 
and  pay  over  the  amount  to  the  administrator  of  George  Town- 
send,  being  desirous  of  getting  all  these  matters  brought  to  a 
close.  In  this  latter  transaction  I  am  entitled  to  thirty-five  per 
cent,  from  the  estateof  George  Townsend,  of  which  I  have  to  pay 
five  per  cent,  to  rny  security,  him,  and  five  per  cent,  to  your  good 
self,  I  have  not  now  my  correspondence  with  you  to  refer  to, 
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and  should  I  be  in  error  please  correct  me,  and  say  how  will 
you  have  the  certificates  for  your  own  5  per  cent,  filled  up,  &c. 

5.  The  Plaintiff"  to  the  Defendant.  New  York,  29th  Dec. 
1834.  "I  now  enclose  you  my  deposition  of  the  value  of  the 
ship  Mentor,  Capt.  Waterman,  and  also  the  debt  of  George 
Townsend  against  Stephen  Waterman,  in  the  year  1807.  The 
former  I  conclude  will  be  ample  testimony  for  establishing  the 
requisite  proof  before  the  commissioners  for  French  spoliations. 
Your  letter  of  13th  December  received,  &c.,  and  was  pleased  to 
learn  that  you  had  taken  out  letters  of  administration  in  the 
orphan's  court,  on  the  estate  of  £  W.  though  I  was  sur- 
prised to  observe  that  your  securities  charged  5  per  cent,  each ; 
your  charge  and  the  securities,  makes  it  35  per  cent.  I  think 
as  I  have  thrown  a  considerable  business  in  your  hands  and  will 
be  likely  to  do  more,  it  appears  to  me  right  for  you  to  allow  me 
five  per  cent,  on  all  the  business  I  have  and  can  send  you,  fyc." 

P.  S.  I  have  seen  Mr.  Strong  of  Hudson,  who  informs  me 
he  has  no  papers  of  Stephen  Waterman — all  he  knew  about  the 
business,  was  by  the  directions  he  had  from  Waterman,  who 
died  in  1827,  and  nothing  since  has  been  done  in  the  business. 
I  herewith  enclose  you,  certificate  from  the  orphan's  court, 
agreeably  to  your  request. 

6.  The  Plaintiff  to  the  Defendant.     New  York,  29th  Sep- 
tember 1834.    After  information  in  relation  to  Townsend,  &c., 
I  recollect  well,  that  the  said   Capt.    Waterman,  went  out  in 
said  ship  Mentor  as  captain,  and  ran  away  with  the  ship  and 
freight,  and  kept  her  in  possession  until  she  was  captured.  It 
was  the  means  of  ruining   Townsend — all  the  property  and 
avails  of  said  ship  ought  in  justice  and  equity  to  belong  to  the 
estate  of  the  said  George  Townsend,  and  I  trust  you  will  endea- 
vor to  have  that  effected,  as  Waterman  never  paid  a  cent  for  said 
vessel,  or  any  part  of  the  same.   Capt.  Marshall  informs  me,  that 
he  never  knew  said  Stephen  Waterman,  nor  could  we  ever  find 
out,  that  he  had  any  near  connexions,  &c.     P.  S,  Mr.  H. 
Townsend  is  willing  to  allow  you  the  terms  you  propose." 

7.  The  Plaintiff  to  the  Defendant.     New  York,  28th  Oc- 
tober 1834.     "The  laws  of  our  State  are  such,  that  neither 
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Mr.  Liggett  nor  the  brother  of  George  Townsend,  can  administer 
on  the  estate  of  Stephen  Waterman,  although  they  may  be  con- 
sidered- the  largest  creditors,  not  being  the  nearest  of  kin."  Our 
public  administrator  will  have  to  administer  on  S.  Waterman's 
estate,  and  he  will  have  to  advertise  five  or  six  weeks  before  he 
can  send  on  letters.  I  do  hope  you  will  be  able  to  save  that 
claim  also.  Please  write  me  how  that  will  be. 

No.  8.  The  Plaintiff* to  the  Defendant,  14th  November  1834.- 
"I  believe  you  were  correct  when  you  said  that  letters  of  ad- 
ministration could  be  taken  out  on^  the  estate  of  S.  Waterman 
on  behalf  of  the  estate  of  George  Townsend,  as  largest  credi- 
tor^ I  feel  confident  I  shall  be  able  to  effect  that.  I  shall  give 
you  all  information  you  require,  in  relation  to  the  ownership 
in  my  next,  I  think. 

No.  9.  P.  H.  Frost,  agent  of  plaintiff  to  defendant,  27th- 
November  1834,  as  to  further  efforts  to  procure  letters  on  Wa- 
terman''s  estate. 

No.  10.  From  Plaintiff  to  Defendant,  29th  November  1834.- 
Stating  further  difficulties  as  to  procuring  letters  on  Water- 
man's estate.  "We  however  want  you  to  take  out  letters  on- 
said  Waterman's  estate,  for  fear  that  some  of  his  friends  may  do 
so,  and  thus  prevent  George  Townsend's  estate  from  getting 
the  debt  due  from  Waterman's  estate,  which  is  about  $7000." 

Other  letters  were  in  proof,  not  however  affecting  the  con- 
troversy in  this  cause. 

The  defendant  then  read  in  evidence,  the  receipt  of  the 
plaintiff  as  follows : 
George  Law,  Esq.  To  John  K.  Townsend,  Dr. 

To  my  commission  allowed  by  him  as  per  his  letter  for  my- 
services  rendered  him,  in  assisting  in  proving  the  claim  against 
ship  Mentor,  Waterman  master,  for  French  spoliations,  under 
the  French  indemnity,  as  awarded  to  the  commissioners  to  the 
estate  of  George  Townsend,  for  $8077.50,  5  per  cent. 

Commission  on  the  same,  is     -  -     $403.87- 

Deduct  50  per  cent.  -.  -        -     201.93 


Received  payment  in  full,  $201.94 

Washington,  23rd  June,  1836.         JOHN  K.  TOWNSEND. 
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The  plaintiff  then  proved  by  Charles  Oilman,  that  the  de- 
fendant refused  to  pay  over  the  amount  in  his  hands,  as  ad- 
ministrator of  Stephen  Waterman,  until  an  order  was  obtained 
from  the  orphan's  court  of  Washington  county,  in  the  District 
of  Columbia;  that  accordingly  on  the  16th  August  1838,  such 
an  order  was  obtained,  directing  the  defendant  to  pay  Barni- 
bas  Waterman  and  Joshua  Waterman,  administrators  of  Ste- 
phen Waterman,  in  the  State  of  New  York,  any  balance  in  his 
hands.  Under  this  order  the  defendant  proved  the  payment  of 
$3,462.38,  being  so  much  money  received  by  him  under  the 
Jate  convention  with  France,  and  remaining  in  his  hands  after 
the  payment  of  expenses  of  establishing  the  claim  to  the  same, 
and  also  $134.16  additional  interest;  and  further  proved,  that 
when  the  said  defendant  paid  to  the  said  Charles  Oilman,  the 
amounts  of  money  as  above  stated,  he  the  said  defendant  did  not 
claim  a  deduction  of  more  than  25  per  cent,  on  the  amount  in 
his  hands,  as  administrator  of  Stephen  Waterman,  and  that  the 
amounts  then  paid  were  less  by  25  per  cent,  than  the  amounts 
received  by  him  as  administrator  of  Stephen  Waterman,  and 
that  the  plaintiff  had  no  knowledge, of  the  settlement  thus  made 
between  Charles  Oilman  and  the  defendant,  and  was  not  a 
party  to  it. 

The  plaintiff  then  offered  certain  proof  taken  under  a  com- 
mission, which  was  objected  to  by  the  defendant,  and  excluded 
by  the  court.  As  no  appeal  was  taken  by  the  plaintiff,  that  evi- 
dence is  not  reported. 

The  plaintiff  then  prayed  the  .court  direct  the  jury  as  fol>- 
lows : 

"That  according  to  the  true  construction  of  the  correspond- 
ence between  the  plaintiff  and  defendant,  as  given  in  evidence 
in  the  shape  of  various  letters  read  to  the  jury,  the  plaintiff  is 
entitled  to  recover  five  per  cent,  on  the  whole  amount  or  sum 
of  money,  upon  which  the  defendant  received  his  commission 
of  25  per  cent.,  if  the  jury  shall  believe  from  the  evidence,  that 
the  defendant  did  receive  25  per  cent,  commission,  upon  the 
amount  awarded  and  received  as  the  proceeds  of  the  ship 
Mentor."  Which  instruction  the  court  (MAGRUDER  A.  J.  and 
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PURVIANCE,  A.  J.,)  gave  to  the  jury.     The  defendant  ex- 
cepted. 

SECOND  EXCEPTION. — "The  evidence  having  been  given 
as  is  mentioned  in  the  defendant's  first  exception,  the  defend- 
ant then  prayed  the  court  to  grant  the  following  prayers  and  in- 
structions to  the  jury." 

"If  the  jury  find  from  the  evidence,  that  the  defendant  agreed 
to  pay  the  plaintiff  a  commission  of  five  per  cent,  on  the  amount 
which  might  be  received  by  him,  provided  he,  the  plaintiff, 
received  thirty  per  cent,  on  such  amount;  and  if  the  jury 
further  find,  that  after  such  agreement,  the  representatives  of 
Stephen  Waterman,  called  upon  the  defendant  to  pay  the  amount 
of  such  allowance,  and  that  the  plaintiff  had  no  authority  to 
act  for  the  administrators  of  Stephen  Waterman,  and  that  the 
defendant  received  in  fact,  a  commission  of  only  25  per  cent, 
from  the  administrators  of  Stephen  Waterman,  the  plaintiff  can- 
not  recover." 

"If  the  jury  find,  that  defendant  agreed  to  pay  plaintiff  a  com- 
mission of  five  per  cent,  on  the  amount  which  might  be  receiv- 
ed under  the  French  Treaty,  for  the  ship  Mentor,  provided  he, 
the  defendant,  received  thirty-five  per  cent,  on  the  same,  and 
that  upon  the  settlement,  the  defendant  received  only  twenty- 
five  per  cent.,  then  the  plaintiff  cannot  recover." 

"That  the  contract  in  this  case  appears  from  the  correspond- 
ence, and  that  the  payment  of  the  five  per  cent,  to  plaintiff  by 
defendant,  on  the  amount  received  from  S.  Waterman's  estate, 
depends  upon  the  question  of  fact,  whether  the  defendant  re- 
ceived thirty-five  per  cent,  on  the  amount  received  from  S. 
Waterman's  estate;  and  that  if  the  jury  find,  that  defendant  has 
in  fact  received  only  twenty-five  per  cent.,  then  the  plaintiff 
cannot  recover." 

"If  the  jury  find  from  the  evidence,  that  the  claim  of  Ste- 
phen Waterman's  estate,  under  the  French  Treaty,  was  not 
sent  by  the  plaintiff  to  George  Law,  then  the  plaintiff  is  not  en- 
titled to  recover  five  per  cent,  on  the  amount  received  by  George 
'Law,  as  administrator  of  Stephen  Waterman"  But  the  court 
rejected  all  the  prayers  of  the  defendant,  and  refused  to  grant 
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any  one  of  them,  to  which  refusal  of  the  court  to  grant  the 
said  prayers,  or  any  one  of  them,  the  defendant  excepted. 

The  verdict  and  judgment  being  against  the  appellant,  he 
prosecuted  this  appeal. 

The  cause  was  argued  before  STEPHEN,  ARCHER,  DORSEY, 
CHAMBERS,  and  SPENCE,  J. 

By  G.  M.  GILL  for  the  appellant,  and 
By  GILMAN  for  the  appellee. 

DORSEY,  J.,  delivered  the  opinion  of  the  court. 

The  written  contract  between  the  parties  in  this  case,  is  con- 
tained in  the  letter  of  the  appellee  dated  New  York,  29th  De- 
cember 1834,  and  that  of  the  appellant  from  Washington  city, 
of  January  10th  1835.  All  the  testimony,  oral  and  written, 
which  was  taken  in  the  cause,  except  that  taken  under  the  re- 
jected commission,  has  been  received  without  objection.  The 
other  letters  of  the  parties,  and  the  other  written  and  oral  tes- 
timony, do  not  appear  to  have  been  taken  with  a  view  to  alter, 
or  change  the  written  contract  thus  proved,  but  to  establish 
the  controverted  fact,  whether  Waterman's  claim,  on  account 
of  the  ship  Mentor,  was  a  claim  covered  by  that  contract.  The 
terms  of  the  contract  as  expressed  in  the  two  letters  referred 
to,  do  not  per  se  establish  that  fact;  nor  is  it  fully  or  distinct- 
ly shewn,  by  the  other  letters  of  the  parties.  And  if  such  an 
inference  might  be  drawn  from  them  in  the  absence  of  all  other 
proof  upon  the  subject,  we  wish  to  be  understood,  as  express- 
ing no  opinion,  whether  it  is  the  province  of  the  court  or  the 
jury  to  make  such  deduction.  But  when  we  connect  the  receipt 
of  the  appellee,  given  in  evidence  by  the  appellant,  and  the  oral 
testimony  with  the  letters,  we  are  clearly  of  opinion,  that  it  is 
for  the  jury,  and  not  the  court,  to  decide  whether  Waterman's 
claim  was  business  sent  by  the  appellee  to  the  appellant,  under 
the  contract  in  question.  There  was  evidence  legally  suffi- 
cient to  be  left  to  the  finding  of  the  jury,  that  such  was  not 
the  fact,  and  as  evidence  for  such  finding,  it  might  have  been 
argued  before  the  jury,  that  there  was  no  proof  that  the  rep- 
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resentatives  of  Waterman  ever  clothed  the  appellee  with  the 
power  of  sending  the  claim  under  any  such  contract;  that  on 
the  contrary,  the  appellee  sought  the  recovery  of  the  claim,  for 
persons  who  asserted  rights  to  the  fund  adverse  to  the  repre- 
sentatives of  Waterman,  who  were  ultimately  recognized  as 
the  persons  entitled;  and  it  might  also  be  legitimately  insisted 
before  the  jury,  that  the  appellee's  account  and  receipt,  shewed 
that  he  did  not  claim  his  commission  under  the  contract  in  the 
two  letters  referred  to,  but  under  a  contract  evidenced  by  some 
letter,  not  to  be  found  in  the  record.  The  contract  in  the  two 
letters  was,  that  the  appellant  should  allow  the  appellee  a 
commission  of  five  per  cent,  on  all  the  business  sent  by  the 
latter  to  the  former.  The  title  to  the  commission  was  complete 
by  sanding  the  business,  and  was  in  no  wise  made  to  depend 
on  subsequent  or  antecedent  services,  to  be  rendered  by  the 
appellee.  The  account  and  receipt  of  the  appellee  for  com- 
mission, in  regard  to  the  ship  Mentor,  is  for  "services  render- 
ed" by  the  appellee  to  the  appellant,  "in  assisting  him  in 
proving  the  claim  against  ship  Mentor,  Waterman  master,  for 
French,  spoliations  under  the  French  indemnity,"  as  per  the  ap- 
pellant's letter.  It  might  therefore  be  urged  to  the  jury,  that 
they  might  infer  from  the  account  and  receipt  before  them,  that 
a  different  contract,  mentioned  in  a  letter  not  before  them,  ex- 
isted between  the  parties.  We  mean  not  to  say  that  in  point 
of  fact,  upon  the  testimony  before  them,  the  jury  were  justi- 
fied in  adopting  either  of  the  findings  suggested  by  the  appel- 
lant; all  we  mean  to  assert  is,  that  in  that  stage  of  the  trial, 
the  jury  is  the  only  competent  tribunal  to  pass  upon  them;  and 
that  therefore  the  county  court  erred  in  withdrawing  the  facts 
from  their  consideration. 

We  think  that  the  county  court  inadvertently  erred  in  the 
first  bill  of  exceptions,  upon  another  ground.  The  plaintiff's, 
the  appellee's  instruction,  as  given  by  the  court  to  the  jury, 
was,  "that  according  to  the  true  construction  of  the  corres- 
pondence between  the  plaintiff  and  defendant,  as  given  in  ev- 
idence in  the  shape  of  various  letters  read  to  the  jury,  the  plain- 
tiff is  entitled  to  recover  five  per  centum  on  the  whole  amount 
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or  sum  of  money,  upon  which  the  defendant  received  his  conv 
mission  of  twenty-five  per  cent.,  if  the  jury  should  believe  from 
the  evidence,  that  the  defendant  did  receive  twenty-five  per 
cent,  commission  upon  the  amount  awarded,  and  received  as 
the  proceeds  of  the  ship  Mentor."  By  this  instruction  the 
jury  were  informed  by  the  court,  that  the  plaintiff  was  entitled 
to  recover  five  per  cent,  commission,  on  the  whole  amount 
awarded  on  account  of  the  ship  Mentor;  whereas  the  uncon- 
troverted  receipt  of  the  plaintiff  in  evidence  before  the  jury 
shewed,  that  he  had  received  his  commission  on  one-half  the 
said  amount;  and  the  whole  proceedings  in  the  cause  demon- 
strated that  he  only  claimed  in  this  action  a  commission  on  a 
moiety  of  the  said  amount,  that  is,  on  Waterman's  claim. 

We  agree  with  the  county  court  in  refusing  the  three  first 
prayers  of  the  appellant  in  second  bill  of  exceptions ;  because 
there  was  not  sufficient  evidence  that  such  a  conditional  con- 
tract, as  is  stated  in  said  prayers,  was  ever  entered  into  by  the' 
parties,  to  warrant  the  jury  in  finding  its  existence.  And  also1 
in  its  rejection  of  the  appellant's  third  prayer,  being  of  opin- 
ion, that  if  the  jury  should  find  that  Waterman's  claim  was 
not  sent  to  the  appellant  by  the  appellee,  there  is  in  the  ac- 
count, receipt,  and  oral  testimony,  in  the  cause,  evidence  le- 
gally sufficient  to  have  been  left  to  the  jury,  to  warrant  them 
in  finding  that  the  appellee  was  otherwise  entitled  to  recover 
five  per  cent,  commission  on  Waterman's  claim. 

We  concur  with  the  county  court  in  its  rejection  of  the  ap- 
pellant's several  prayers  in  the  second  bill  of  exceptions;  but 
dissenting  from  the  instruction  given  by  the  court  to  the  jury 
in  the  appellant's  first  bill  of  exceptions,  we  reverse  its  judg- 
ment. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED, 
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SAMUEL  WYMAN  AND  SAMUEL  G.  WYMAN  vs.  SAMUEL  RAE. 
December,  1841. 

The  taking  of  a  note  of  the  purchaser  for  goods  sold  and  delivered,  certainly 
docs  not  extinguish  the  original  cause  of  action. 

An  action  on  the  common  counts,  may  be  sustained  by  proof  of  the  sale  and 
delivery,  although  a  note  may  have  been  given  by  the  purchaser  therefor. 

If  a  note  has  been  given  in  such  case,  its  production  is  generally  required  for 
the  security  of  the  defendant,  and  not  from  any  rule  of  evidence,  which 
excludes  proof  of  indebtedness,  without  the  production  of  the  note. 

In  an  action  upon  the  case  for  deceit,  in  giving  a  party  a  false  credit,  the  ven- 
dor of  the  goods,  the  plaintiff,  may  prove  the  sale  and  delivery  of  the 
goods,  and  the  indebtedness  of  the  purchaser  thereof,  without  producing 
the  notes  given  for  the  payment  of  such  goods. 

If  the  defendant  in  such  an  action  desired  to  show,  that  the  credit  given  on 
the  notes  had  not  expired,  the  burthen  of  proof  was  upon  him,  he  should 
have  given  notice  to  have  them  produced,  and  if  not  produced,  proved  their 
contents. 

The  law  creates  no  presumption,  that  promissory  notes  are  on  time. 

Where  a  party  under  the  circumstances  of  the  case,  was  not  bound  to  pro- 
duce certain  promissory  notes,  he  is  under  no  obligation  to  account  for  their 
non-production,  and  evidence  offered  with  that  view  only,  is  useless  and 
inadmissible. 

APPEAL  from  Baltimore  County  Court. 

This  was  an  action  of  trespass  upon  the  case,  brought  upon 
the  16th  April  1838,  by  Samuel  Wyman  and  Samuel  G.  Wyman, 
merchants  and  partners  trading  under  the  firm  of  Samuel 
Wyman  Sf  Co.,  against  the  appellee,  to  recover  their  damages, 
for  that  the  appellee  intending  to  deceive  and  defraud  the  said 
plaintiffs,  did  wrongfully  and  deceitfully  encourage  and  per- 
suade the  said  plaintiff,  to  sell  and  deliver  to  Samuel  Rae,  Jr.y 
and  Thomas  W.  Rae,  partners  in  trade,  divers  goods  on  credit 
to  a  large  amount,  and  did  for  that  purpose,  falsely  and  deceit- 
fully and  fraudulently  assert  and  affirm  to  the  said  plaintiff,  that 
he  the  said  defendant  had  given  to  the  said  Thomas  W.  Rae, 
and  Samuel  Rae,  Jr.,  partners  as  aforesaid,  the  sum  of  $3000, 
and  that  they  ought  to  do  a  good  business  and  a  safe  one  for 
their  creditors,  and  did  thereby  falsely,  fraudulently  and  de- 
ceitfully cause  and  procure  the  said  plaintiff  to  sell  and  deliver 
the  last  mentioned  goods,  wares,  &c.,  upon  trust  and  credit 
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to  the  said  J.  W.  Rae  and  Samuel  Rae,  Jr.,  partners  as  afore- 
said. The  declaration  then  proceeded  to  allege  a  sale  and  de- 
livery of  the  goods;  the  falsehood  of  the  defendant's  represen- 
tations, and  the  non-payment  of  the  debt  by  the  purchasers. 
There  were  other  counts  in  the  declaration  of  the  same  char- 
acter, to  which  the  defendant  pleaded  not  guilty. 

FIRST  EXCEPTION. — The  plaintiffs  to  support  the  issue  ort 
their  part,  proved  by  Joseph  Smith,  junior,  a  competent  wit- 
ness, that  he  was  a  clerk  and  salesman  in  the  plaintiffs'  em- 
ployment, from  September  1835,  inclusive,  to   July  1836. 
That  he  was  acquainted  with  the  defendant  and  his  two  sons, 
Thomas   W.  Rea,  arid  Samuel  Rea,  Jr.;  that  in  September 
1835,  one  of  the  sons  came  to  the  plaintiffs'  store  in  Balti- 
more, where  witness  then  was,  and  bought  a  small  bill  of 
goods,  the  amount  of  which  witness  does  not  exactly  recol- 
lect, but  it  did  not  exceed  $400;  that  witness  made  this  sale 
and  gave  said  sons  credit,  because  of  his  own  knowledge  of 
them,  and  from  statements  made  by  them  to  Mr.  Jlddison  B. 
Riley,  of  the  firm  of  Gaither  fy  Co.,  and  by  Mr.  Riley,  repeat- 
ed to  witness,  which  statements,  as  Mr.  Riley  repeated  them, 
were,  that  their  father  the  present  defendant,  had  given  them 
three  or  four  thousand  dollars  to  go  into  business  with.  These 
statements  were  repeated  by  witness  to  Mr.  Samuel  G.  Wyman, 
one  of  the  plaintiffs;  and  Mr.  Wyman  requested  witness  to 
enquire  of  Mr.  Rea,  the  defendant,  when  he  next  saw  him, 
whether  such  statements  were  correct,  and  what  capital  he  had 
given  to  his  sons ;  accordingly,  when  witness  again  saw  the 
defendant,  which  was  in  the  last  of  September  or  beginning 
of  October  1835,  in  the  store  of  the  plaintiff,  on  a  visit,  which 
defendant,  who  lived  in  Winchester,  made  at  that  time  to  Bal- 
timore, witness  asked  him  whether  the  statements  above  men- 
tioned were  correct,  and  what  was  the  amount  of  capital  he 
had  given  to  his  sons,  as  Mr.  Wyman  was  anxious  to  know, 
as  it  was  probable  the  sons  might  want  to  make  further  pur- 
chases from  S.  Wyman  fy  Co.,  and  the  object  of  the  inquiry 
was,  to  ascertain  whether  it  would  be  safe  to  continue  to  do* 
business  with  them ;  to  which  the  father  replied,  that  h«  Bad 
53  v.ll 
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given  them  three  or  four  thousand  dollars,  and  that  they  ought 
to  do  a  good  and  safe  business.  Witness  does  not  recollect 
whether  defendant  said  three  or  four  thousand  dollars,  but  it 
was  a  precise  sum  of  which  be  spoke,  and  either  one  or  other 
of  them;  that  witness  reported  this  conversation  with  the  de- 
fendant to  the  plaintiffs,  and  afterwards,  and  on  the  credit  which 
the  above  representations  procured  for  the  sons,  sold  goods  to 
them  so  long  as  witness  continued  in  the  service  of  the  plain- 
tiffs' sales,  which,  but  for  such  representations  he  would  not 
have  made.  Witness  left  the  employment  of  the  plaintiffs  in 
July  1836.  On  cross  examination  he  stated,  thai  he  was  now 
a  member  of  the  firm  of  Stewart,  Smith  and  Jlmes,  formerly 
William  P.  Stewart  fy  Cb>,  which  firm  was  a  creditor  of  the 
said  T.  W.  and  S.  Rea,  Jr.  Examined  in  chief  he  says,  that 
he  has  no  interest  in  the  result  of  the  present  suit.  In  reply 
to  a  question  on  the  part  of  the  defendant  he  says,  that  it  is 
generally  understood,  that  when  a  dealing  is  commenced  be- 
tween a  mercantile  firm  and  a  country  merchant,  it  will  be  con- 
tinued for  years,  if  the  parties  are  mutually  satisfied.  The 
plaintiffs  then  further  to  support  the  issue  on  their  part,  proved 
by  Lucius  Reed,  a  competent  witness,  that  the  said  T.  W.  and 
S.  Rea,  Jr.,  were  at  the  time  of  the  institution  of  this  suit, 
and  still  are,  indebted  to  the  plaintiffs  for  goods  purchased  from 
them  in  September  in  the  year  1836.  When  the  witness  had 
proceeded  thus  far  in  his  testimony,  he  was  interrupted  by  the 
defendant's  counsel,  who  enquired  of  him  whether  notes  had 
been  given  for  the  goods  so  purchased?  Witness  replied  that 
the  plaintiffs  held  two  notes  for  such  purchases,  but  did  not 
say  what  were  their  dates,  or  whether  payable  on  demand  or 
otherwise.  The  counsel  for  the  defendant  then  objected  to 
the  further  testimony  of  witness  in  regard  to  said  indebtedness, 
until  the  said  notes  were  produced;  and  prayed  the  court  to 
decide,  that  any  further  testimony  in  relation  to  such  sales  of 
goods  made  to  said  T.  W.  and  S.  Rea  by  plaintiffs,  on  the 
faith  of  defendant's  representations  hereinbefore  stated,  was 
inadmissible  until  said  notes  were  produced  or  their  non-pro- 
duction legally  and  satisfactorily  accounted  for;  which  deci" 
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sion  the  court  (MAGRUDER  and  PURVIANCE,  A.  Ps.)  gave. 
The  plaintiffs  excepted. 

The  plaintiffs  having  offered  the  evidence  set  forth  in  the 
first  bill  of  exceptions,  which  is  to  be  taken  as  a  part  of  this 
bill  of  exceptions,  as  if  incorporated  at  length  therein,  and  af- 
ter the  decision  of  the  court  as  stated  in  said  first  bill  of  ex- 
ceptions, and  for  the  purpose  of  accounting  for  the  non-pro- 
duction of  the  note  of  $1,166.29,  at  the  trial  offered  all  the 
following  evidence  in  this  bill  of  exceptions,  viz:  he  offered 
to  prove  by  Lucius  Reed,  a  competent  witness,  that  the  plain- 
tiff had  in  the  month  of  September  1836,  sold  bills  of  goods 
to  the  said  T.  W.  and  S.  Rea,  Jr.,  to  the  amount  respectively 
of  $1,166.29,  and  $278.64,  on  six  months  credit,  and  that 
two  notes  were  taken  for  said  sums  respectively,  one  of  said 
notes  for  $278.64,  which  had  been  taken,  when  on  the  expira- 
tion of  the  credit  on  one  of  said  sales,  the  amount  due  there- 
on had  not  been  paid;  and  offered  to  prove  by  Thomas  Phenix, 
cashier  of  the  Western  Bank  of  Baltimore,  that  a  note  for 
$1,166.29  had  been  placed  by  the  plaintiff  in  said  Western 
Bank,  by  which  it  had  been  sent  to  the  North  Western  Bank 
of  Virginia  for  collection ;  in  the  usual  course  returned  to  the 
said  Western  Bank  unpaid,  and  handed  back  again  by  said 
Bank  to  the  plaintiffs.  They  also  offered  to  prove  by  the  said 
Lucius  Reed,  that  the  other  of  said  notes  for  $1,166.29,  before 
spoken  of  by  said  Reed,  had  been  sent  to  Morgan  Neilson,  the 
plaintiffs'  attorney  at  Wheeling,  to  be  placed  in  a  train  for  re- 
covery, and  that  the  said  last  note  still  belonged  to  the  said 
plaintiffs,  and  was  still  unpaid.  They  also  offered  to  prove  by 
Neill  Barnetc,  a  competent  witness,  that  in  March  or  April 
1837,  the  defendant  being  informed  by  his  son  James  Rea,  of 
the  involved  situation  of  T.  W.  and  S.  Rea,  induced  the  wit- 
ness, who  resided  in  Winchester,  to  go  to  Wheeling,  and  un- 
dertake to  get  security  for  a  debt  claimed  to  be  due  to  said  de- 
fendant by  his  said  sons  Thomas  W.  Rea  and  Samuel  Rea, 
Jr.,  and  that  on  the  19th  April  1837,  said  T.  W.  and  S.  Rea, 
Jr.,  executed  the  deed  of  trust  hereinafter  inserted  to  the  said 
Bamett,  of  all  their  poroperty  of  every  description,  and 
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that  on  the  15th  October  following,  they  executed  another  deed 
of  trust  hereinafter  inserted,  to  the  same  trustee  of  the  same 
property.  The  plaintiffs  further  offered  in  evidence  the  admis- 
sion by  the  defendant's  counsel,  that  said  deeds  of  trust  are 
true  copies  of  the  original  deeds,  and  that  the  same  are  to  be 
received  as  evidence  in  this  cause,  as  if  they  were  duly  and 
legally  authenticated;  and  that  the  defendant  knew  of  the  exe- 
cution of  the  said  deeds,  and  claimed  from  the  trustees  pay- 
ment of  certain  claims  of  his,  according  to  the  preference  given 
to  him  therein.  The  plaintiffs  also  offered  to  prove  by  the  said 
Neill  Barnett,  that  under  the  said  deeds  he  had  received  all 
the  property  of  the  said  T.  W.  and  S.  Rea,  Jr.,  and  that  the 
debts  therein  mentioned  to  be  due  to  the  said  plaintiffs,  had  not 
been  paid  by  him  in  whole  or  in  part ;  that  there  were  about 
$6000  in  his  said  trustee's  hands,  which  would  be  enough  te 
pay  the  defendant  in  full,  and  leave  a  small  dividend  for  the 
merchants  to  whom  T.  W.  and  S.  Rea,  Jr.  were  indebted. 

This  indenture  made  on  the  19th  day  of  April  1837,  between 
Thomas  W.  Rea  and  Samuel  Rea,  Jr.,  merchants  trading  un^ 
der  the  name  and  firm  of  T.  W.  and  S.  Rea,  Jr.,  of  the  city 
pf  Wheeling  and  State  of  Virginia,  of  the  first  part,  and  Mill 
Barnett  trustee,  of  the  second  part,  and  Samuel  Rea,  Sen., 
Bank  of  the  Valley  in  Virginia,  Neill  Barnett,  George  R. 
Gaitherfy  Co.,  Janney,  Hopkins  fy  Hull,  S.  Wyman  fy  Co.,  J. 
#•  W.  Lockwood  fy  Co.  Weith  and  Norris,  Marriott  fy  Hardesty, 
Baltzell  fy  Payne,  and  William  P.  Stewart  fy  Co.,  of  the  third 
part,  witnesseth,  that  whereas  the  said  parties  of  the  first  part 
are  indebted  to  Samuel  Rea,  Sen.,  in  the  sum  of  $2,950,  due 
by  note  dated  September  10th  1835,  drawn  on  demand,  and 
for  a  balance  due  by  account  of  $219.93;  and  to  the  Bank  of 
the  Valley,  &c.  &c.,  reciting  various  debts  due  and  to  become 
due;  and  to  S.  Wyman  %  Co.  in  two  notes,  one  for  $1,137.67, 
and  one  note  for  $294.  And  the  said  T.  W.  and  S.  Rea,  Jr. 
being  willing  and  desirous  to  secure  the  payment  of  the  said 
debts  with  the  accruing  interest,  to  the  above  named  parties, 
also  to  secure  harmless  the  said  Samuel  Rea,  Sen.,  in  conse- 
quence of  his  endorsement  of  the  note  afqresaid,  in  the  Bank 
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of  the  Valley,  or  any  note  which  may  be  substituted  in  lieu 
thereof,  whether  the  same  shall  be  for  the  whole  amount  or 
any  part  thereof,  have  agreed  to  convey  the  property  hereinafter 
mentioned  for  that  purpose.  Now  this  indenture  witnessetb, 
that  the  said  T.  W.  and  S.  Rea,  Jr.,  as  well  for  the  conside- 
rations aforesaid,  and  for  the  further  sum  of  one  dollar  to  them 
in  hand,  paid  by  the  said  party  of  the  second  part,  at  or  be- 
fore the  sealing  and  delivery  hereof,  the  receipt  whereof  is 
hereby  acknowledged,  have  granted,  bargained  and  sold,  and 
by  these  presents  do  grant,  bargain  and  sell  unto  the  said  Neill 
Barnett,  his  heirs,  &c.,  the  following  personal  property,  to  wit: 
all  the  goods,  wares  and  merchandize  of  every  description  and 
kind,  now  in  the  possession  of  the  said  T.  W.  and  S.  Rea,  Jr., 
in  the  store  house  rented  by  them  on  Market  street,  in  the  city 
of  Wheeling,  also  all  the  books,  accounts,  notes  and  bonds, 
which  is  now  due  the  said  T.  W.  and  S.  Rea,  Jr. ;  to  have 
and  to  hold  the  aforesaid  property  to  him  the  said  Neill  Bar- 
nett,  trustee,  his  heirs,  executors,  &c.,  forever,  upon  the  spe- 
cial trust  and  confidence,  that  if  the  said  T.  W.  and  S.  Reat 
Jr.  shall  fail  to  pay  off  and  discharge  the  debts  aforesaid,  that 
then  and  in  that  event,  it  shall  be  the  duty  of  the  said  trust«e, 
jhis  executors  or  administrators,  upon  the  request  of  the  said 
JSamuel  Rea,  Sen.,  or  his  executors,  &c.,  to  sell  the  property 
hereby  conveyed,  and  collect  the  book  accounts,  notes  and 
bonds,  as  the  case  may  be,  or  so  much  thereof  as  may  be  ner 
cessary  to  satisfy  and  pay  off  the  said  debts,  to  the  highest  at 
public  sale,  having  first  established  the  time  and  place  of  such 
sale,  by  advertising  the  same  for  three  weeks,  in  some  news- 
paper printed  at  Wheeling,  and  out  of  the  proceeds  of  such 
sale,  first  pay  off  and  satisfy  the  debts  aforesaid,  or  so  much 
thereof  as  may  remain  due  and  unpaid,  after  deducting  the  ex- 
penses of  executing:  this  trust,  including  a  commission  of  five 
per  cent. ;  and  the  overplus  if  any,  pay  to  the  said  T.  W.  and 
S.  Rea,  Jr.,  their  heirs,  &c.  But  said  property  shall  be  so 
managed  and  disposed  of  by  said  trustees,  as  to  give  the  prefer- 
ence and  priority  to  the  debts  due  Samuel  Rea,  Sen.,  individu- 
•ally,  as  well  as  to  secure  him  harmless  as  endorser,  as  fully  and 
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completely  as  if  the  said  debts  \veresecuredbyaseparateand 
elder  deed  of  trust.  It  is  agreed  that  the  aforesaid  property 
may  remain  in  the  possession  of  the  said  T.  W.  and  S.  Rea, 
Jr.,  until  a  sale  shall  become  necessary  under  this  trust,  when 
the  said  T.  W.  and  S.  Rea,  Jr.,  will  permit  the  said  trustee  to 
take  peaceable  possession  thereof  for  the  purpose  aforesaid; 
and  the  said  trustee  covenants  for  himself  and  his  heirs,  with 
the  said  parties  of  the  first  and  third  parts,  faithfully  execute 
the  duties  hereby  reposed  in  him.  In  witness  whereof,  the 
parties  have  hereunto  set  their  hands  and  seals,  the  day  and 
year  first  above  written.  THOMAS  W.  RAE,  (Seal.) 

SAMUEL  RAE,  JUN.,       (Seal.) 
NEILL  BARNETT,  (Seal.) 

This  indenture  made  this  15th  day  of  October  1837,  be- 
tween Thomas  W.  Rea  and  Samuel  Rea,  Jr.,  of  the  city  of 
Wheeling  of  the  first  part,  and  Neill  Barnett  of  the  second  part: 
Whereas,  the  said  parties  of  the  first  part  being  indebted  to 
Samuel  Rae,  Sen.,  of  Winchester,  Virginia,  in  the  sum  of 
$2,950,  on  a  promissory  note,  dated,  &c.,  also  for  a  balance  of 
account  for  $219.93,  to  the  Bank  of  the  Valley,  in  the  sum  of, 
&c.,  reciting  various  debts  to  S.  Wyman  fy  Co.,  in  two  notes, 
one  for  $1,137.67,  the  other  for  $294.  And  whereas  said  par- 
ties of  the  first  part,  for  the  purpose  of  securing  the  payment 
of  said  debts,  did  by  deed  bearing  date  the  19th  of  April  1837, 
sell  and  convey  unto  the  said  party  of  the  second  part,  his 
heirs,  &c.,  all  the  goods,  wares  and  merchandise  of  every  de- 
scription and  kind,  then  in  the  possession  of  the  said  parties  of 
the  first  part,  in  the  store  rented  by  them  on  Market  street  in 
the  city  of  Wheeling,  and  also  all  book  accounts,  notes  and 
bonds,  which  were  then  due  the  parties  of  the  first  part,  in 
trust  for  the  purposes  in  said  deed  set  forth,  which  said  deed 
was  presented  in  the  clerk's  office  of  the  county  court  of  Ohio 
county,  and  upon  the  acknowledgment  of  said  parties  of  the 
first  part,  and  admitted  to  record  on  the  twentieth  day  of  June, 
one  thousand  eight  hundred  and  thirty-seven;  (all  which  prem- 
ises, reference  being  had  to  said  deed,  will  more  fully  and  at 
large  appear,)  and  whereas  the  said  debt  of  $125,  in  said  deed 
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of  trust  mentioned,  as  due  to  said  party  of  second  part,  has 
since  the  execution  thereof  been  fully  paid  and  satined,  and 
said  parties  of  the  first  part  being  advised,  that  said  deed  of 
trust  is  of  doubtful  validity,  and  being  willing  and  desirous 
to  confirm  the  same,  and  to  secure  the  payment  of  the  debts 
therein  and  herein  recited,  (except  the  said  debt  of  one  hun- 
dred and  twenty-five  dollars  to  said  party  of  second  part,  which 
has  been  already  paid  as  aforesaid.)  Now  this  indenture  wit- 
nesseth,  and  for  the  further  consideration  of  five  dollars  to  them 
in  hand  paid>  at  and  before  the  ensealing  and  delivery  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  the  said  parties 
of  the  first  part  have  granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain  and  sell  unto  said  party  of  second 
part  and  his  assigns,  all  the  following  personal  property,  to 
wit,  all  the  goods,  wares  and  merchandizes  of  every  descrip- 
tion and  kind,  now  in  the  possession  of  the  said  parties  of  first 
part,  in  the  store  room  occupied  by  them  on  Market  street  in 
said  city  of  Wheeling;  and  also  all  the  book  accounts  on  the 
books  of  said  parties  of  first  part,  due  and  to  become  due;  and 
also  all  bonds,  notes,  bills  of  exchange  and  other  causes  in  ac- 
tion and  evidences  of  debt,  due  or  to  become  due  to  said  par- 
ties of  the  first  part,  (which  said  book  accounts,  bonds,  bills, 
notes  and  other  evidences  of  debt,  and  causes  in  action,  are 
hereby  assigned  to  said  party  of  second  part,)  to  have  and  to 
hold  the  said  property,  bonds, bills,  notes,  book  accounts,  causes 
in  action  and  evidences  of  debt  to  said  party  of  second  part, 
and  his  assigns  forever,  to  have  and  to  hold  the  said  premi- 
ses unto  the  said  parties  of  second  part,  and  his  assigns  for- 
ever. Upon  trust  nevertheless  that  the  said  party  of  the 
second  part  shall  proceed  to  take  possession  of  said  premises, 
and  after  fixing  the  time  and  place  of  sale,  and  giving  four  weeks 
notice  thereof,  in  some  public  newspaper  printed  in  the  city 
of  Wheeling,  shall  sell  the  same  at  public  auction  for  cash,  or 
on  a  credit,  as  to  said  trustee  shall  seem  best,  for  the  interest 
of  all  concerned,  and  shall  also  proceed  to  collect  the  said  book 
accounts,  bonds,  bills,  notes  and  other  debts,  and  out  of  the 
proceeds  thereof,  shall  after  paying  the  expenses  of  sales  and 
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Collection,  and  all  other  expenses  attending  the  execution  of 
this  trust,  and  reserving  to  himself  five  per  centum  on  the 
amount  of  said  sales  and  collection,  first  pay  to  the  said  Sam- 
uel Rea,  Sen.,  the  said  sum  of  two  thousand  nine  hundred  and 
fifty  dollars,  due  by  said  note,  and  also  said  balance  due  by 
account  of  two  hundred  and  nineteen  dollars  and  ninety-three 
cents;  and  also  to  pay  and  satisfy  the  said  debt  due  to  said 
Bank  of  the  Valley  for  two  thousand  dollars,  together  with  all 
interest  which  may  have  occurred  upon  said  debts;  and  se- 
condly pay  and  satisfy  all  the  other  debts  recited  in  this  and 
the  former  deed  of  trust,  (except  the  said  debt  to  the  said  party 
of  second  part,)  which  has  been  paid  as  aforesaid  prorata; 
and  the  balance  if  any,  shall  pay  to  said  parties  of  first  part 
or  their  assigns;  and  it  being  uncertain  whether  the  debts  re- 
cited herein  are  of  the  exact  amounts  stated,  it  is  intended 
hereby  to  secure  the  true  amounts  due  to  the  several  creditors 
herein  named.  The  debt  due  the  Bank  of  the  Valley  has  been 
paid  since  the  execution  of  the  former  deed,  the  sum  of  four- 
teen hundred  and  sixty-two  dollars,  and  its  being  recited  in-' 
the  foregoing  part  of  this  deed  at  two  thousand  dollars,  was, 
because  that  was  the  amount  of  the  original  note.  The  stock 
of  goods,  wares  and  merchandize  hereby  conveyed,  amounts 
per  invoice  to  six  thousand  five  hundred  and  sixty-eight  dol- 
lars and  seven  cents,  and  the  debts  due  said  parties  of  first 
part,  are  enumerated  in  the  schedule  hereto  annexed,  as  part 
of  this  deed.  In  testimony  whereof,  said  parties  of  first  part 
have  hereunto  set  their  hands  and  seals,  as  also  said  party  of 
second  part  THOMAS  W.  REA,  (Seal.) 

SAMUEL  REA,  SEN.,     (Seal.) 
NEILL  BARNETT,  (Seal.) 

Schedule  referred  to — List  of  debts  due  T.  W.  and  S.  Rea,  Jr. 

Morgan  S.  Gregg,  $309.16,  subject  to  his  account,  &c. 

To  which  testimony  so  offered  for  the  purpose  of  account- 
ing for  the  non-production  of  said  note  of  $1,166.29,  at  the 
trial  the  defendant's  counsel  objected,  and  the  court  (MAGRU- 
DER  and  PURVIANCE,  A.  J's.,)  sustained  the  objection.  The 
plaintiffs  excepted,  and  brought  this  appeal. 
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The  cause  was  argued  before  ARCHER,  DORSET,  CHAM- 
BERS, and  SPENCE,  J. 

By  LATROBE  for  the  appellarits,  and 
By  NELSON  for  the  appellee. 

ARCHER,  J.,  delivered  the  opinion  of  the  court.- 

The  taking  of  a  note  for  goods  sold  and  delivered,  certain- 
ly does  »ot  extinguish  the  original  cause  of  action.  An  ac- 
tion on  the  common  counts,  may  be  sustained  by  proof  of  the 
sale  and  delivery  of  the  goods,  although  a  note  may  have  been 
given  therefor.  17  Seargt.  and  Low.  152.  If  however  a  note 
has  been  given,  in  such  case  the  production  of  the  note  is 
generally  required,  for  the  security  of  the  defendant,  and  not 
from  any  rule  of  evidence  which  would  prevent  the  introduc- 
tion of  evidence  of  indebtedness,  without  the  production  of 
the  note.  It  was  clearly  competent  we  think,  for  the  plain- 
tiff to  produce  other  and  further  evidence  of  indebtedness^ 
without  producing  the  notes  taken  for  the  goods. 

If  it  were  important  for  the  defendant  to  show,  that  the  credit 
given  on  the  notes  had  not  expired,  the  burthen  of  such  proof 
was  upon  him.  He  should  have  given  notice  to  have  them 
produced,  and  if  not  produced,  proved  their  contents. 

There  is  no  evidence  in  this  bill  of  exceptions  to  show  the 
notes  were  on  time,  and  the  law  certainly  makes  no  such  in- 
ference. We  therefore  think  the  court  erred  in  the  opinion  by 
them  expressed  in  ihefast  bill  of  exceptions. 

The  evidence  in  the  second  bill  of  exceptions  was  offered 
to  account  for  the  non-production  of  the  note;  the  court  re- 
jected the  evidence.  If  the  plaintiff,  as  we  have  seen,  was  not 
bound  to  produce  the  note,  he  was  cartainly  under  no  obliga- 
tion to  account  for  its  non-production,  and  the  testimony  of- 
fered with  such  view,  and  such  view  only,  was  useless,  unne- 
cessary and  inadmissible.  We  concur  with  the  court  in  the 
opinion  by  them  expressed  in  the  second  bill  of  exceptions. 

JUDGMENT  REVERSED  AND  PROCEDENDO   AWARDED. 
54  V.ll 
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EXECUTORS  OF  R.  OLIVER  vs.  PALMER  AND  HAMILTON. 
December ,  1841. 

The  object  of  the  Legislature  by  the  first  section  of  the  act  of  1820.  ch.  161, 
was  to  provide  a  just,  reasonable  and  expeditious  mode  of  obviating  the 
delays  and  difficulties  to  which  complainants  were  subjected,  by  defend- 
ants disobeying  the  mandates  of  courts  of  equity,  requiring  them  to  appear 
and  answer  bills  filed  against  them,  so  that  in  the  event  of  the  defendant's 
.  eontinuing  disobedience,  the  complainant  might  have  a  remedy,  as  if  an 
appearance  and  answer  had  in  due  time  followed  the  order  of  the  court. 

The  terms  ex  parte  commission  import,  and  the  object  of  its  issuing,  as  de- 
clared in  the  act  of  1820,  ch.  161,  demonstrates,  that  it  issues  exclusively 
for  the  benefit  of  the  complainant,  and  that  he  only  under  it  is  entitled  to 
.  take  testimony.  It  is  issued  to  take  testimony  in  support  of  the  allega- 
tions in  the  bill. 

Notice  of  the  execution  of  such  a  commission,,  need  not  be  given  to  the  de- 
fendant. 

So  in  cases  under  the  act  of  1820,  ch.  161,  sec.  1,  the  defendant  is  not  enti- 
tled to  notice  of  the  time  of  taking  the  audit,  it  being  exclusively  made 
upon  the  proof  on  the  part  of  the  complainant. 

At  any  time  before  final  decree,  if  the  defendant  conforms  to  the  requisitions 
of  the  law,  and  answers  the  complainant's  bill,  he  is  restored  to  all  his 
privileges  and  means  of  defence,  which  are  consistent  with  equity  and  good 
conscience. 

Under  an  ex  parte  commission  the  defendant  cannot  cross-examine  the  com- 
plainant's witnesses  ;  nor  produce  testimony  for  any  purpose,  nor  can  it 
be  said  of  the  complainant's  proof  when  returned  under  the  commission, 
that  it  is  entitled  to  no  greater  weight  than  it  would  have  been  if  taken  after 
answer,  denying  all  the  allegations  in  the  bill. 

The  complainant  must  offer  such  proof  of  the  allegations  in  his  bill,  as  would 
be  exacted  of  him,,  if  by  the  answer  they  were  neither  confessed  nor  de- 
nied. 

When  reviewing  the  decrees  and  orders  of  the  Court  of  Chancery,  this  court 
is  bound  judicially  to  take  notice  of  its  general  practice,  and  rules  regula- 
ting the  proceedings  under  which  such  decrees  and  orders  were  passed. 

The  act  of  1820,  ch.  161,  was  intended  to  enable  a  complainant  to  obtain  a 
final  decree  in  the  same  time  that  it  could  be  obtained  in  the  usual  course, 
where  the  defendant  had  appeared  and  answered. 

The  third  section  of  that  act  provides,  that  any  defendant  against  whom  an 
interlocutory  decree  shall  be  entered,  under  the  provisions  of  the  act,  may 
appear  and  file  his  answer,  &c.,  at  any  time  before  final  decree — it  contem- 
plated an  intervention  of  some  reasonable  time  between  the  interlocutory 
and  final  decree. 

Where  a  defendant  files  his  answer,  it  is  the  practice  of  the  Court  of  Chan- 
cery not  to  proceed  to  the  passage  of  a  final  decree  (but  by  consent,)  until 
the  commission  returned  has  remained  on  file  one  entire  term.  The  prac- 
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tice  under  the  act  of  1820,  must  conform  to  this.  So  the  auditor's  report 
must  remain  open  and  liable  to  exceptions,  as  in  other  cases. 

The  acts  of  1825,  ch.  117,  sec.  2,  and  1832,  ch.  302,  sec.  5,  relate  to  all  final 
decrees,  as  well  those  obtained  under  the  act  of  1820,  as  otherwise. 

Where  the  proof  taken  in  the  cause  shows  he  is  entitled  to  relief  in  equity, 
the  insufficiency  of  the  averments  of  the  bill  can  only  be  relied  upon  to 
defeat  the  claim,  when  excepted  to  under  the  act  of  1832,  ch.  302. 

A  conditional  order  drawn  by  T  upon  R,  in  favor  of  P,  accepted  payable 
when  in  funds,  does  not  constitute  a  case  for  equity,  because  the  funds  had 
consisted  of  real  property  mortgaged,  but  which  in  fact  at  the  time  of  filing 
the  bill,  had  been  sold  and  converted  into  money. 

A  bill  for  an  insolated  item,  strictly  legal  in  its  character  on  one  side,  and 
three  items  of  money  had  and  received  on  the  other,  will  not  be  sustained 
on  the  ground  that  it  prays  for  an  account. 

Tdrew  on  O  in  favour  of  P.,  "out  of  any  funds  you  may  have  belonging  to 
me,"  for  the  sum  of,  &c.  "after  deducting  all  claims  and  demands  you  may 
have  against  me,"  (T)  on  "any  account  whatever.  On  the  payment  of  the 
above  mentioned  sum,  P  will  deliver  you  my  two  notes  in  favor  of  D, 
and  relinquish  all  claims  against  me."  R  agreed  to  pay  the  same  when 
he  should  be  in  funds,  after  paying  himself  first  for  the  debt  due  by  T,  and 
about,  &c.,  which  T  had  drawn  orders  for."  Held,  that  upon  this  accep- 
tance an  action  at  law  could  be  maintained. 

2.  The  words  "on  the  payment"  in  the  above  order,  do  not  constitute  a  condi- 
tion precedent,  but  a  condition  of  concurrent  performance. 

3.  A  decree  founded  upon  the  above  order  should  be,  that  the  defendant  pay 
on  delivery  or  tender  of  the  notes,  and  release  or  deposit  the  money  in  court, 
to  be  paid  over  to  the  complainants  on  their  filing  in  court  the  notes  of  T, 
and  release  to  be  delivered  to  the  defendants.     An  absolute  decree  would 
be  erroneous. 

4.  A  bill  founded  on  the  above,  should  have  tendered  the  notes  in  favor  of 
D,  and  release,  or  offered  to  tender  them.     The  law  makes  no  presump- 
tion that  they  are  in  the  hands  of  P,  ready  to  be  surrendered. 

A  bill  of  discovery  should  allege,  that  the  facts  of  which  the  discovery  is 
sought,  are  indispensable  as  proof  to  the  complainant,  and  that  he  is  unable 
to  prove  them  except  by  the  answer  of  the  defendant. 

The  act  of  1820,  ch.  161,  does  not  authorise  a  final  decree  upon  bills  of  dis- 
covery, until  the  complainants,  agreeably  to  the  second  section  of  that  act, 
have  obtained  a  decree  pro  confesso  against  the  defendants. 

The  auditor's  statement  made  upon  proof  in  the  record,  if  erroneous,  should 
be  excepted  to  under  the  act  of  1825,  or  its  errors  will  not  as  a  general 
rule  be  reversed  upon  appeal. 

A  complainant  in  equity  must  allege  in  his  bill,  that  he  has  done,  or  has  of- 
fered to  do,  or  is  ready  and  willing  to  do,  all  that  on  his  part  is  necessary 
to  entitle  him  to  the  relief  he  seeks,  or  adequate  reasons  why  he  should  be 
excused. 

This  court  will  not  reverse  the  Chancellor's  decree  and  pass  a  final  decree 
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in  cases  where  it  is  not  satisfied  that  it  has  all  the  proof  before  it  to  do  full 
justice  between  the  parties. 

Where  a  bill  is  filed  to  affect  a  fund,  in  which  different  persons  have  an  in- 
terest, all  the  persons  interested  therein  should  be  made  parties. 

APPEAL  from  the  Court  of  Chancery. 

The  proceedings  in  this  cause  are  partially  reported  ante 
}37,  upon  the  motion  to  dismiss  the  appeal;  but  the  court 
paving  decided  to  retain  the  cause,  it  is  now  reported  with 
reference  to  the  final  decree. 

On  the  9th  August  1837,  the  appellees  filed  their  bill  of 
complaint  in  Baltimore  county  court  as  a  Court  of  Equity, 
against  Robert  M.  Gibbs,  Charles  and  Thomas  Oliver,  execu- 
tors of  Robert  Oliver,  the  appellants,  in  which  they  state,  that 
on  or  about  the  18th  June  1821,  Lemuel  Taylor,  then  of  the 
city  of  Baltimore,  being  indebted  unto  them  in  a  large  sum 
of  money,  for  money  lent  and  advanced  and  paid  by  the  com- 
plainants for  him,  drew  an  order  in  their  favor  for  the  sum  of 
ten  thousand  dollars,  on  the  firm  of  Robert  and  John  Oliver, 
to  be  paid  out  of  any  funds  they  might  have  belonging  to  the 
said  Taylor,  after  deducting  all  claims  and  demands  the  said 
JR.  #  J.  Oliver  might  have  against  him;  that  said  order  was 
presented  to  and  accepted  by  the  said  R,  Oliver,  in  the  name  of 
R.  fy  J.  Oliver,  to  be  paid  according  to  the  tenor  thereof,  when 
the  said  R.  8f  J.  Oliver  should  be  in  possession  of  funds  to, 
pay,  after  deducting  the  amount  of  debt  due  to  them  at  that 
time  by  the  said  Taylor,  and  the  further  sums  for  which  pre- 
vious orders  had  been  given  to  other  persons  by  said  Taylor, 
on  the  said  R.  $*  J.  Oliver,  as  stated  by  the  said  R.  Oliver, 
and  said  acceptance  was  noted  in  a  book  belonging  to  said 
R.  4f  J>  Oliver.  That  before  the  time  of  making  the  said  or- 
der, the  said  Taylor  had  assigned,  transferred  and  conveyed 
to  the  said  R.  Sf  J.  Oliver,  certain  real  and  personal  property, 
claims  and  demands  to  a  large  amount,  (but  which  amount  is 
unknown  to  the  complainants,)  to  secure  the  said  R.  fy  J. 
Oliver,  for  the  debt  due  by  Taylor  to  them,  and  which  the 
complainants  understood  from  the  said  R.  Oliver,  would  be 
amply  sufficient  when  the  whole  should  be  collected,  to  repay 
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them,  the  said  R.  fy  J.  Oliver,  and  the  other  orders  so  as  afore- 
said stated  to  have  been  drawn  on  them  by  the  said  Taylor, 
in  favor  of  other  persons,  as  well  as  the  aforesaid  order  in  fa- 
vor of  the  complainants.  That  afterwards,  /.  Oliver  departed 
this  life,  and  subsequently,  December  1834,  the  said  R.  Oliver 
also  died,  leaving  a  last  will  and  testament,  whereof  he  appoint- 
ed the  defendants,  now  appellants,  executors,  who  have  proved 
the  same,  &c.  That  the  said  R.  Oliver,  in  his  life  time,  al- 
though admitting  the  receipt  of  a  large  sum  of  money  from 
the  claim  on  the  Spanish  government,  on  account  of  the  ship 
Warren  and  cargo,  and  from  other  sources — being  a  part  of 
the  property,  claims  and  demands  so  assigned  to  them  by 
Taylor,  yet  denied  that  it  was  more  than  sufficient  to  satisfy 
their  own  claim  or  debt  due  by  Taylor,  or  was  sufficient  to 
pay  any  part  of  the  debt  due  to  the  complainants,  and  refused 
to  give  any  account  of  the  debt  due  to  the  said  R.  &.  J.  Oliver, 
or  of  the  previous  orders  to  other  persons,  or  of  the  true  amount 
of  the  money  so  received  by  him.  That  since  the  death  of 
the  said  R.  Oliver,  other  large  sums  of  money  have  been  real- 
ized by  his  executors  from  claims  under  the  French  Indemnity 
Treaty,  and  other  claims  assigned  as  before  stated.  That  the 
sums  so  received,  were  and  are  sufficient  to  pay  and  satisfy  the 
amounts  then  due  and  owing  to  the  complainants  on  account 
of  the  aforesaid  order,  after  satisfying  the  said  debt  due  from 
Taylor  to  R.  fy  J.  Oliver,  and  the  other  orders  so  given  to  other 
persons;  and  that  sufficient  assets  have  come  to  the  hands  of 
the  defendants,  as  executors,  to  pay  and  satisfy  the  complain- 
ants. The  bill  alleged,  that  the  complainant's  debt  was  un- 
paid ;  that  the  executors  after  notice  and  demand  being  made 
on  them  by  complainants,  refused  to  pay  them,  or  in  any  man- 
ner to  account  for  the  same.  And  the  bill  prays,  that  the  de- 
fendants may  shew  the  amount  of  the  debt  alleged  to  be  due 
by  Taylor  to  R.  fy  J.  Oliver,  at  the  date  of  the  order  given  by 
Tayldr  to,  and  in  favor  of  the  complainants.  Also,  the  de- 
scription, nature  and  value  of  the  property,  claims  and  demands 
so  as  aforesaid  assigned  by  Taylor  to  R.  fy  J.  Oliver;  and  for 
an  account,  general  relief  and  subpoena. 
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The  order  or  draft  addressed  to  R.  Sf  J.  Oliver,  directed 
them  to  pay  the  complainants  "out  of  any  funds  you  may 
"have  belonging  to  me,  (Taylor,)  the  sum  of  $10,000,  after 
"deducting  all  claims  and  demands  you  may  have  against  me 
"on  any  account  whatever.  On  the  payment  of  the  above 
"  mentioned  sum  of  $10,000,  Palmer  <Sf  Hamilton  will  deliver  to 
"you  my  two  notes  in  favor  of  IfJircy  8?  Didier  for  $4,263.89 
"and  $4,288.19,  and  relinquish  all  claims  against  me. 
"Baltimore,  18th  June,  1821.  Signed,  LEMUEL  TAYLOR." 

The  subpoena  requiring  the  defendants  to  appear  on  the  first 
day  of  September  next,  (1837,)  was  returned  endorsed  "Sum- 
moned Omnes." 

15th  November  1837,  an  interlocutory  decree  was  signed 
by  his  honor  Judge  Purviance,  Jl.  J.  of  Baltimore  county  court, 
and  a  commission  directed  to  be  issued,  which  was  issued  and 
returned. 

James  Bosley,  a  witness  sworn  on  the  part  of  the  complain- 
ants, proved  the  making  and  delivery  of  the  order  on  which 
the  suit  is  brought,  and  at  the  time  of  delivering  this  order, 
Taylor  admitted  the  debt  due  from  him  to  complainants  was  a 
just  debt,  and  that  he  was  bound  to  pay  it. 

3rd.  That  immediately  after  said  order  was  given  to  depo- 
nent as  agent  of  the  complainants,  he  presented  the  same  to 
R.  Oliver,  at  his  counting  house  for  acceptance;  that  the  said 
R.  Oliver  then  agreed  to  pay  the  same  when  he  should  be  in 
funds,  after  paying  themselves  first  for  the  debt  due  by  Taylor 
to  them,  and  about  $9,000,  which  he  said  Taylor  had  drawn 
orders  for.  *  *  *  That  said  R.  Oliver  further  stated  to 
deponent,  that  said  Taylor  was  indebted  to  the  said  R.  fy  J. 
Oliver  in  a  considerable  sum,  but  that  he,  Taylor,  had  given 
them  large  securities  upon  real  and  other  property  and  claims, 
and  that  he,  (R.  Oliver,)  had  thought  the  real  property  or  se- 
curity would  be  sufficient  to  satisfy  their  claim;  but  that  in  con- 
sequence of  the  depreciation  at  that  time  in  such  property,  it 
might  fall  short;  but  at  all  events  not  more  than  $10,000, 
which,  with  the  $9,000  of  orders  preceding  that  of  the  com- 
plainants, would  have  to  come  out  of  the  Warren  fund,  or  claim 
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one  of  the  assignments  by  Taylor  to  them,  before  the  order  of 
the  complainants  could  be  paid. 

4th.  That  certain  real  property  mentioned  in  complainants 
exhibit,  being  part  of  the  real  property  conveyed  by  Taylor 
to  R.  Sf  J.  Oliver,  was  purchased  by  deponent  of  R.  fy  J.  Oliver, 
on  the  25th  March  1822,  for  the  sum  of  19,800,  and  the  refusal 
of  one  of  the  executors  of  R.  Oliver  to  pay  the  debt. 

It  will  appear  from  the  deed  itself,  that  the  conveyance  of 
real  property  was  made  in  trust  to  sell,  for  the  purpose  of  re- 
imbursing to  R.  Of  J.  Oliver  the  value  of  225  shares  of  the 
capital  stock  of  the  Bank  of  the  United  States  at  the  time  of 
effecting  such  sale. 

Samuel  Harris  for  the  complainants,  proves,  that  on  the  23rd 
March  1822,  sales  of  said  stocks  were  made  at  one  hundred 
and  ten  dollars  per  share. 

David  Hoffman  for  the  complainants,  proves,  that  R.  Oliver 
was  admitted  by  the  commissioners  under  the  Florida  Treaty, 
as  a  claimant  on  account  of  the  ship  Warren  and  cargo,  to  the 
amount  of  $50,000.  That  upon  a  final  decree  obtained  by 
deponent  for  the  seamen  of  the  Warren,  the  amount  recovered 
for  them  from  all  the  assignees  of  the  said  fund  which  had  been 
awarded  by  the  commissioners  under  the  Florida  Treaty  to  said 
assignees,  exceeded  the  sum  of  $40,000,  and  that  upon  the 
final  adjustment  of  the  portions  to  be  paid  by  each  of  the  as- 
signees, it  was  found  and  admitted  to  be  correct  by  the  said 
R.  Oliver;  that  he,  as  assignee,  owed  the  seamen  out  of  the 
amount  so  received  by  him,  the  sum  of  $17,636.09,  which 
sum  was  paid  by  R.  Oliver  to  deponent,  on  the  8th  May  1832, 
and  that  as  well  as  deponent  remembers,  the  sum  so  paid  him 
was  somewhere  about  one-third  of  the  entire  sum  awarded  to 
jR.  Oliver. 

Charles  Jl.  Williamson  for  the  complainants,  proves,  that 
as  paying  officer  in  the  Union  Bank  of  Maryland,  for  the  spe- 
cific purpose  of  paying  or  settling  the  claims  awarded  under 
the  French  Indemnity  Treaty,  he  paid  to  the  executors  of  R. 
Oliver,  between  16th  June  1836,  and  2nd  April  1838,  several 
sums  of  money,  amounting  in  the  aggregate  to  $15,762.69, 
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In  answer  to  the  libel  of  the  seamen  of  the  Warren,  R. 
Oliver  admits,  that  he  received  under  the  Florida  Treaty^ 
for  the  interest  of  Taylor  in  the  Warren  and  her  cargo,  the  sum 
of  $58,594.72,  which  was  duly  carried  to  the  credit  of  the 
said  Lemuel  Taylor's  debt  as  aforesaid,  and  his  account  charg- 
ed with  the  expenses  thereon. 

The  deed  of  assignment  of  the  schooner  Fawn  and  cargo, 
from  Taylor  to  R.  Sf  J.  Oliver,  dated  18th  June  1821,  and 
purporting  to  be  made  in  consideration  of  $20,000,  at  or  be- 
fore that  time  paid.  It  is  upon  this  assignment,  that  under 
the  provisions  of  the  French  Indemnity  Treaty,  the  executors* 
of  Robert  Oliver  received  the  sum  of  $15,762.69. 

At  this  stage  of  the  cause,  it  was  removed  to  the  Court  of 
Chancery  on  the  1st  January  1839,  &c. 

8th  January  1839,  the  cause  was  referred  to  the  auditor  with 
directions  to  state  an  account. 

28th  Jan.  1839,  the  auditor  reported  two  accounts,  A  and 
B,  in  each  of  which  he  has  ascertained  and  does  so  report, 
that  there  are  funds  in  the  hands  of  the  executors  of  R.  Oliver, 
out  of  which  the  order  of  Taylor  in  favour  of  the  complain- 
ants ought  to  be  satisfied. 

In  account  B,  which  was  adopted  by  the  court,  the  auditor 
has  charged  the  defendants  as  executors,  with  the  gross  amount 
of  indemnity  allowed  by  the  commissioners  under  the  Florida 
Treaty,  for  the  loss  of  the  ship  Warren  and  her  cargo,  as  be- 
fore stated  and  received,  6th  June  1826y  -  $58,594  73 

From  this  sum  he  has  deducted: 

1.  For  difference  between  the  value  of 
225  shares  of  stock  in  the  Sank 
of  the  United  States,  and  the  pro- 
ceeds of  sale  of  real  estate  which 
has  been  mortgaged  or  conveyed  in 

trust  to  secure  the  same,  $4,950  00 

and  interest  thereon  from  the  25th 

March  1822,  (the  day  of  sale,)  to 

8th  June  1826,  -     1,249  87 

2.  For  the  amount  of  other  drafts  of 
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Taylor  on  Messrs.    Oliver,  which 
were  entitled  to  priority,  -          9,000  00 

and  interest  thereon  from  18th  June 
1820,  to  8th  June  1826,       -        -     3,240  00 
3.  For  re-payment  on  account  of  wages, 

&c.  received  by  the  crew  of  Warren,  17,636  96 

36,075  83 


Making  a  balance  in  hand,  8th  June  1826,  of        $22,518  89 

The  claim  of  complainants  is  then  stated: 
For  principal  of  order,  -    $10,000  00 

For  interest  thereon  from  8th  June  1826,  to  25th 

January  1839,       -  7,578  33 

$17,578  33 

On  the  8th  February  1839,  (December  term  1838,)  the 
Chancellor  (BLAND,)  passed  a  decree  ratifying  the  auditor's 
account  B,  and  decreeing  that  the  defendants  pay  "to  the 
plaintiffs  the  sum  of  17,578.33,  with  interest  on  $10,000,  part 
thereof  from  the  25th  day  of  January  1839,  until  paid,  or 
brought  into  court,  together  with  the  costs  of  this  suit,  to  be 
taxed  by  the  Register." 

From  this  decree  the  defendants  appealed. 

The  cause  was  argued  before  ARCHER,  DORSEY,  CHAM- 
BERS, and  SPENCE,  J. 

By  ALEXANDER  and  R.  JOHNSON  for  the  appellants,  who 
contended — 

1.  That  the  proceedings  in  the  cause  have  been  irregular; 
that  is  to  say,  that  notice  of  the  opening  and  execution  of  the 
commission  issued  under  the  interlocutory  decree  was  not  giv- 
en to  the  defendants;  that  the  commission  when  returned  did 
not  lie  a  full  term  after  its  return  in  court;  that  the  auditor's 
report  did  not  lie  during  the  first  seven  days  of  the  term  suc- 
ceeding the  day  on  which  it  was  filed,  and  that  the  final  de- 
cree was  passed  in  vacation. 

2.  That  neither  the  case  stated  in  the  bill,  nor  the  case  at- 
tempted to  be  proved,  shew  any  title  in  the  complainants  to 
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the  interposition  of  a  court  of  equity.     On  the  contrary,  by 
their  own  shewing,  they  have  ample  remedy  at  law. 

3.  There  is  not  sufficient  proof  of  the  receipt  by  Robert 
Oliver  or  his  executors,  of  funds  out  of  which  the  plaintiffs' 
claim  could  be  satisfied,  nor  if  such  proof  of  receipt  by  Robert 
Oliver  existed,  would  it  be  admissible  under  the  pleadings  in 
this  cause. 

4.  That  it  is  not  averred  or  proved,  that  the  complainants 
have  fulfilled  the  conditions  which  were,  by  the  order  itself, 
to  be  precedent  to  the  payment  of  the  money  decreed  to  them. 

5.  That  the  decree  is  erroneous  in  directing  payment  by  the 
defendants  below  to  the  complainants  below,  without  requiring 
the  complainants  below  to  fulfil  the  conditions  which,  by  their 
own  shewing,  ought  to  have  been  precedent  to  any  such  pay- 
ment. 

6.  That  Lemuel  Taylor,  the  drawer  of  the  order  sued  OB 
by  the  complainants,  has  not  been  made  a  party  to  the  bill. 

7.  That  the  bill  contains  no  prayer  for  the  decree  actually 
rendered,  or  for  any  decree. 

In  support  of  their  appeal  from  the  order  dismissing  thek 
petition,  they  will  insist — 

That  the  proceedings  shew  a  clear  ease  of  surprise,  which 
entitles  the  aggrieved  party  to  demand  that  the  decree  shall' 
be  opened  to  let  in  their  defence. 

And  by  NICHOLS,  W.  SCHLEY  and  DULANY,  for  the  appel- 
lees, who  contended — 

1st.  That  the  proceedings  in  the  cause  have  been  regular 
and  according  to  law;  and  herein  as  to  the  specifications  of 
the  appellants: 
1st.  That  the  interlocutory  decree  in  the  case  was  signed  by 

Judge  Purviance,  properly,  legally,  and  with  due  warrant 

of  law. 
2nd.  That  the  commission  to  take  testimony  was  issued, 

opened,  and  executed  legally,  and  according  to  due  warrant 

of  law. 
3rd.  That  the  final  decree  in  the  cause  was  legally,  regularly 

and  properly  passed. 
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And  they  will  further  contend,  that  even  if  it  should  be  de- 
termined against  them,  that  these  are  irregularities,  yet  that  it 
is  now  too  late  for  the  appellants  to  make  the  objections. 

2nd  Point. — The  appellees  will  contend,  that  the  case  stated 
in  the  bill  does  show  a  title  in  the  complainants  to  the  in- 
terposition of  a  court  of  equity. 

3rd  Point. — The  appellees  will  contend,  that  it  is  shewn  by 
the  pleadings  and  the  proofs,  that  Robert  Oliver  in  his  life  time 
received  monies  or  funds,  part  of  the  property  placed  in  the 
hands  of  R.  fy  J.  Oliver,  as  a  security  for  their  own  claim,  and 
that  the  appellants,  the  defendants  below,  received  as  execu- 
tors of  JR.  Oliver,  other  funds  or  monies,  other  part  of  the 
same  property  or  securities  in  the  hands  of  R.  Oliver,  for  the 
purposes  aforesaid;  and  out  of  these  funds  in  the  hands  of  the 
appellants,  the  claim  of  the  complainants  below  ought  to  have 
been  satisfied,  and  that  there  are  assets  in  the  hands  of  the  said 
appellants  to  pay  it. 

And  the  appellees  will  further  contend,  that  it  is  now  too 
late  for  the  appellants  to  make  this  objection,  they  having  filed 
no  exceptions  in  the  court  below,  either  to  the  report  and  ac- 
count of  the  auditor,  or  to  the  sufficiency  of  the  averments  in 
the  bill;  or  demurred  on  account  of  duplicity  or  multifarious- 
ness  in  the  bill. 

4th  Point. — The  appellees  will  contend,  that  the  bill  con- 
tains all  the  averments  necessary  and  proper  to  be  made  by 
the  complainants,  to  entitle  them  to  the  relief  sought  by  them, 
and  decreed  by  the  court  below.  And  they  will  further  con- 
tend, that  this  is  an  objection  to  the  sufficiency  of  the  aver- 
ments of  the  bill,  and  not  now  to  be  taken  by  the  appellants, 
no  exceptions  thereto  having  been  filed  by  them  in  the  court 
below. 

5th  Point. — The  appellees  will  contend,  that  the  decree  is 
not  erroneous  in  directing  the  payment  of  money  by  the  defen- 
dants below  to  the  complainants  below,  the  complainants 
below  having  fulfilled  all  that  was  required,  as  shewn  by  their 
bill,  to  be  precedent  to  such  payment.  But  if  overruled  in 
this  point,  then  they  will  contend,  that  this  court  will  either 
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amend  the  decree  in  this  particular,  or  pass  such  a  decree  as 
they  shall  think  ought  to  have  been  passed  by  the  court  below ; 
and  then  the  appellees  will  further  contend,  that  they  ought 
to  be  allowed  the  additional  interest  from  which  they  were  de- 
barred by  the  auditor's  report  and  account;  to  which  excep- 
tions were  taken  by  them  in  the  court  below. 

DORSE Y,  J.,  delivered  the  opinion  of  this  court. 

The  first  ground  which  has  been  urged  for  the  reversal  of  the 
Chancellor's  decree  is,  that  notice  of  the  opening  and  execu- 
tion of  the  commission  issued  under  the  interlocutory  decree, 
was  not  given  to  the  defendants.  On  the  part  of  the  appellants 
it  is  insisted,  that  when  a  commission  issues  under  an  interlo- 
cutory decree,  passed  in  virtue  of  the  act  of  1820,  ch.  161,  sec. 
1,  it  is  executed  in  the  same  manner,  the  testimony  taken  un- 
der it  to  have  precisely  the  same  effect,  as  if  the  commission  had 
issued,  and  the  testimony  been  taken,  after  answer  filed  denying 
all  the  allegations  in  the  bill,  and  general  replication,  and  issue 
had  been  entered ;  and  that  the  defendants  had  a  right  to  appear 
before  the  commissioners,  cross-examine  the  complainant's 
witnesses,  produce  and  examine  witnesses  of  their  own,  prove 
a  receipt  in  full,  or  a  release  of  the  claim  preferred  by  the  bill, 
or  give  in  evidence  any  matter  of  fact,  which  would  defeat  the 
complainant's  right  of  recovery.  To  sustain  the  positions 
thus  asserted,  the  appellants  have  referred  to  the  case  of  Pur- 
viance  and  Dorsey,  administrators  of  Dorsey,  vs  Barton's  ad- 
ministrator, 2  Gill  $•  John.  311,  as  decisive  upon  the  sub- 
ject. This  case  according  to  our  interpretation  of  it,  decides 
none  of  the  principles  which  it  is  alleged  to  have  settled,  not 
one  of  the  questions  now  before  us  were  presented  to  the  view 
of  the  court,  or  were  by  it  designed  to  be  decided.  The  only 
question  which  the  court  was  there  called  upon  to  determine 
was,  whether  under  the  first  section  of  the  act  of  1820,  ch. 
161,  after  an  interlocutory  decree,  a  commission  issued,  and 
testimony  taken,  the  Chancellor  must  decree  according  to  the 
testimony  taken,  or  take  the  bill  pro  confesso,  (as  the  Chan- 
cellor had  done  in  that  case,)  and  decree  accordingly.  And 
this  court  determined,  that  under  the  act  referred  to,  the  Chan- 
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cellor  had  no  authority  to  take  the  bill  pro  confesso  ;  and  there- 
fore reversed  his  decree.  It  is  true  the  court  did  reiterate  the 
terms  of  the  act  of  Assembly,  but  in  reference  to  the  afore- 
mentioned questions,  they  neither  made,  or  contemplated  ma- 
king any  adjudication.  On  the  other  hand  the  appellees  con- 
tend, that  conceding  to  the  case  of  Purviance  and  Dorsey,  ad- 
ministrators of  Dorsey,  vs.  Barton's  administrator ;  all  the  effect 
which  is  computed  to  it,  it  has  been  clearly  overruled  by  the 
case  of  Grove  vs.  Fresh,  9  GUI  fy  John.  280.  But  for  this 
construction  of  the  court's  opinion  in  Grove  vs.  Fresh,  there 
is  no  foundation.  None  of  the  questions  now  presented  were 
there  brought  to  the  view  of  the  court,  or  considered  by  it,  or 
intended  to  be  adjudicated;  no  question  as  to  the  want  of  no- 
tice to  the  defendant  of  the  time  of  taking  testimony  under 
the  commission,  or  the  making  the  audit,  or  as  to  the  length 
of  time  the  testimony  thus  taken  should  remain  in  the  Chan- 
cery court  previously  to  a  final  decree,  or  as  to  the  time  the 
auditor's  statement  must  remain  in  court,  liable  to  exceptions, 
was  suggested  or  decided  by  the  court,  in  either  of  the  cases 
referred  to.  The  only  precipitancy  attempted  to  be  shewn  by 
the  proceedings  in  the  case  of  Grove  and  Fresh,  was  in  the 
passing  of  the  interlocutory  decree.  There,  after  the  return 
of  the  commission,  it  remained  as  long  in  the  Chancery  court 
previous  to  a  decree,  as  in  any  case  it  could  be  required  to  re- 
main under  any  rule  of  the  court. 

Finding  that  we  are  untrammelled  by  any  adjudged  case,  in 
deciding  the  questions  raised  on  the  true  construction  of  the 
act  of  1820,  ch.  161,  sec.  1,  can  the  positions  or  any  of  them, 
hereinbefore  asserted  by  the  appellants,  be  sustained?  In  our 
opinion  they  cannot.  The  object  of  the  Legislature  in  the 
section  of  the  act  referred  to,  was  to  provide  a  just  and  reason- 
ably expeditious  mode  of  obviating  the  delays  and  difficulties 
to  which  complainants  were  subjected,  by  defendants  diso- 
beying the  mandates  of  courts  of  equity,  requiring  them  to  ap- 
pear and  answer  bills  of  complaint  filed  against  them.  The 
design  of  the  enactment  was  in  the  event  of  the  defendants 
continuing  disobedience  to  the  order  of  the  court,  to  give  to 
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the  complainant  a  remedy  against  him,  as  nearly  as  may  be, 
as  expeditious  and  effectual  as  if  an  appearance  and  answer 
had  in  due  time  followed  the  order  of  the  court.  It  certainly 
never  intended  to  reward  the  defendant  for  his  contumacy,  by 
giving  to  him  all  the  advantages  he  could  have  derived  from 
the  most  favorable  answer  that  could  have  been  made,  and  at 
the  same  time  denying  to  the  complainant  all  the  benefit  he 
would  have  derived  under  an  answer  confessing  the  matters 
charged  in  the  bill.  Such  a  construction  would  hold  out  to 
defendants  a  reward  for  disobedience  of  the  orders  of  the  court, 
and  deprive  the  complainant  of  his  unquestionable  right  of 
drawing  from  the  defendant  an  answer  upon  oath,  to  every 
allegation  contained  in  the  bill.  According  to  our  construc- 
tion of  the  act  of  Assembly,  we  think  the  Legislature  acted 
wisely  and  with  justice  to  both  parties,  in  authorising  an  in- 
terlocutory decree  against  a  defendant  refusing  to  appear  or 
answer,  and  an  exparte  commission  to  take  testimony  in  sup- 
port of  the  allegations  in  the  bill.  The  terms  ex  parte  com- 
mission import,  and  the  object  of  its  issuing,  as  declared  in  the 
act  of  Assembly,  demonstrates,  that  it  issues  exclusively  for 
the  benefit  of  the  complainant,  and  that  he  only  is  entitled  to 
take  testimony  under  it.  It  issues  not  for  the  taking  of  testi- 
mony generally  in  the  cause,  but  in  the  language  of  the  act 
of  Assembly,  for  the  taking  of  testimony  to  support  the  alle- 
gations of  the  bill.  Why  then  should  notice  of  the  execution 
of  the  commission  be  given  to  the  defendant?  Indeed,  to  re- 
quire it  of  the  complainant  would  frequently  impose  upon  him 
the  continuance  of  much  of  the  delay  and  difficulty  which  the 
act  of  1820  was  designed  to  obviate.  For  like  reasons  the 
defendant  is  not  entitled  to  notice  of  the  time  of  taking  the 
audit,  it  being  exclusively  made  upon  the  proof  on  the  part  of 
the  complainant.  Nor  do  we  think  a  defendant  has  any  reason 
to  complain  of  being  denied  the  privileges  thus  withheld  from 
him.  The  moment  he  conforms,  at  any  time  before  final  de- 
cree, to  the  requisitions  of  the  law,  and  answers  the  complain- 
ant's bill,  he  is  restored  to  all  his  privileges  and  ordinary  effi- 
cient means  of  defence,  which  are  consistent  with  equity  and 
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good  conscience.  Should  he  obstinately  hold  out  and  deny 
to  the  defendant  the  answer  he  is  required  to  make,  the  disa- 
bilities under  which  he  labours  are  the  offspring  of  his  own 
frowardness ;  a  just  visitation  for  his  contumacy,  and  a  neces- 
sary protection  to  the  rights  of  the  complainant.  We  deny 
then  the  doctrine  so  positively  asserted  on  behalf  of  the  de- 
fendant, that  under  the  act  of  1820,  notice  to  the  defendant 
is  necessary  to  the  execution  of  the  ex  parte  commission,  or 
that  the  defendant  may  cross-examine  the  complainants  wit- 
nesses, or  that  under  such  a  commission,  he  can  produce  tes- 
timony for  any  purpose  whatever,  (much  less  to  prove  a  sub- 
stantive matter  of  defence,  which  could  only  by  his  answer  be 
made  an  issue  in  the  cause,)  or  that  the  testimony  under  the 
the  commission  is  entitled  to  no  greater  weight  than  it  would 
have  if  taken  in  the  ordinary  way,  after  an  answer  denying  all 
the  allegations  of  the  bill.  A  contrary  determination  would  en- 
courage defendants  in  withholding  their  answers;  would  enable 
them  to  raise  issues  on  facts  unsustained  by  their  oaths,  and 
would  prejudice  the  rights  of  complainants  in  away  which  no 
analogy  or  principle  of  a  court  of  equity  would  sanction.  It 
would  impose  on  the  complainants  the  necessity  of  proving 
every  fact  alleged  in  this  bill,  by  two  witnesses,  or  one  witness 
and  pregnant  circumstances.  Such  a  requisition  under  the 
act  of  1820,  which  was  made  for  the  benefit  of  the  complain- 
ants, surely  cannot  be  seriously  contended  for.  All  that  is 
required  of  the  complainant  is,  that  he  offer  such  proof  of  the 
allegations  in  his  bill  as  would  be  exacted  of  him,  if  by  the 
answer  they  were  neither  confessed  nor  denied.- 

Having  disposed  of  the  questions  raised  by  the  appellants 
in  relation  to  the  execution  of  the  ex  parte  commission  and 
auditor's  report,  previous  to  their  being  returned  to  the  Chan- 
cery court,  we  come  now  to  the  consideration  of  the  objection 
raised  to  the  final  decree,  by  reason  of  its  being  passed  before 
the  commission  had  remained  in  court  one  entire  term  after 
its  return,  and  before  the  auditor's  statement  had  remained  in 
court  liable  to  exceptions  during  the  first  seven  days  of  a  term, 
as  required  by  the  rules  of  the  Chancery  court.  To  evade  the 


440  CASES  IN  THE  COURT  OF  APPEALS 

Oliver  vs.  Palmer  and  Hamilton. — 1841. 

force  of  this  objection,  it  has  been  insisted  by  the  appellees, 
that  the  rules  of  the  Chancery  Court  are  not  before  us,  and 
that  we  cannot  judicially  know  what  they  are.  It  is  true  these 
rules  are  not  in  the  record,  but  we  conceive  that  when  review- 
ing the  decrees  and  orders  of  that  court,  we  are  bound  judi- 
cially to  take  notice  of  its  general  practice,  and  rules  regula- 
ting the  proceedings  under  which  such  decrees  and  orders 
were  passed. 

By  the  act  of  1820,  ch.  161,  the  Legislature  intended  as 
nearly  as  it  could  reasonably  be  effected,  to  enable  a  complain- 
ant to  obtain  a  final  decree  in  the  same  time  that  it  eould  be 
obtained  in  the  usual  course  of  the  proceedings  of  the  court, 
where  the  defendant  had  appeared  and  answered  conformably 
to  its  commands;  but  not  that  the  act  should  be  used  as  an  en- 
gine of  surprise,  injustice,  or  oppression;  acting  with  such  ex- 
treme precipitancy,  that  in  the  Jive  first  days  under  theybur 
days  Chancery  rule,  and  without  it  the  two  first  days  of  the 
term  to  which  the  subpoena  is  made  returnable,  the  whole  pro- 
cess of  interlocutory  decree,  commission  returned,  auditor's  re- 
port and  final  decree  passed,  might  take  place;  and  the  de- 
fendant be  irremediably  fixed  for  the  amount  of  the  decree, 
although  if  an  opportunity  were  offered  him,  he  could  demon- 
strate, that  the  averments  in  the  bill  were  insufficient  to  support 
the  decree;  that  every  witness  sworn  under  the  commission 
was  upon  the  face  of  the  record  incompetent;  that  all  the  tes- 
timony they  gave,  and  all  that  was  taken  under  the  commis- 
sion, was  inadmissible;  and  that  every  item  in  the  auditor's 
statement,  even  upon  the  testimony  in  the  cause,  was  mani- 
festly erroneous.  If  the  doctrines  contended  for  by  the  appel- 
lees be  correct,  and  such  decree  were  brought  up  for  review 
by  appeal  to  this  court,  with  all  its  errors  and  inconsistencies 
staring  us  in  the  face,  its  affirmance  could  not  be  resisted.  Did 
the  language  of  the  act  of  Assembly  much  more  strongly  than 
it  does,  warrant  the  interpretation  put  upon  it  by  the  appellees, 
we  should  hesitate  long  before  we  adopted  it.  But  the  nature 
of  the  evil  intended  to  be  remedied,  and  the  language  and  pro- 
visions of  the  act  itself,  clearly  repudiate  this  construction. 
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The  design  of  the  act  was  to  relieve  the  complainant  from  the 
unjust  and  oppressive  conduct  of  the  defendant;  not  to  make 
the  latter  the  victim  of  the  injustice  and  oppression  of  the 
former. 

The  third  section  of  the  act  provides,  that  any  defendant 
against  whom  an  interlocutory  decree  shall  be  entered  under 
the  provisions  of  this  act,  may  appear  and  file  his  answer,  &c., 
at  any  time  before  final  decree.  This  section  of  the  act  of 
Assembly  was  designed  to  reserve  to  the  defendant  an  im" 
portant  privilege;  it  contemplated  an  intervention  of  some 
reasonable  length  of  time  between  the  two  decrees.  But  if 
we  regard  it  as  communicating  to  the  complainant  the  power 
of  making  the  interlocutory  and  final  decree  occurrences  of 
the  same  day,  the  reservation  was  little  better  than  a  mere 
mockery.  The  language  of  i\\e  first  section  of  the  act,  with 
the  obvious  reasonableness  and  justice  of  the  thing  itself,  ap- 
pear to  us  to  put  the  question  now  under  consideration  almost 
beyond  the  reach  of  argument.  In  stating  the  return  of  the 
commissions,  and  subsequent  proceedings  to  be  had  thereon^ 
it  declares  that  the  testimony  taken  and  returned  under  them, 
shall  have  the  same  effect  as  if  taken  and  returned  in  the  usual 
way,  on  answer,  general  replication  and  issue,  and  the  court 
shall  proceed  to  a  final  decree  in  the  cause  in  the  same  man- 
ner as  if  the  defendant  or  defendants  had  appeared  and  put  in 
their  answers.  Now  in  such  a  case  the  universal  practice 
and  rule  in  Chancery  is,  not  to  proceed  to  the  passage  of  a 
final  decree  (but  by  consent  of  parties,)  until  the  commission 
returned  has  remained  on  file  during  one  entire  term.  If  on 
return  of  the  commission  the  case  be  referred  to  the  auditor, 
there  is  the  same  reason  that  his  report  should  remain  in  court, 
liable  to  exceptions,  according  to  the  Chancery  rule  upon  the 
subject,  that  there  is  for  any  other  audit  so  remaining.  The 
Legislature  never  contemplated  by  the  act  of  1820,  investing 
complainants  with  the  power  of  obtaining  snap  decrees,  finally 
adjudicating  on  the  rights  of  defendants,  without  giving  them 
a  reasonable  time,  such  as  is  allowed  under  the  rules  and  prac- 
tice of  the  Chancery  Court,  (of  which  the  General  Assembly 
56  v.ll 
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on  this  occasion  must  be  presumed  to  have  been  cognizant,) 
to  come  in,  answer  -and  litigate,  in  the  accustomed  mode,  the 
claims  brought  against  them;  or  to  shew  the  insufficiency  of 
the  averments  in  the  bill ;  or  that  the  testimony  taken  under  the 
commission  is  from  incompetent  witnesses;  or  that  it  is  inad- 
missible, or  does  not  warrant  the  relief  sought;  or  that  the 
statement  of  the  auditor  is  unsupported  by  the  proof  in  the 
cause.  To  relieve  complainants  from  the  embarrassments  un- 
der which  they  laboured,  not  to  enable  them  to  oppress  or  do 
injustice  to  defendants  by  surprise  or  precipitation,  was  the  in- 
tent of  the  law. 

That  the  General  Assembly  put  the  same  construction  upon 
the  act  of  1820  that  we  have  done,  we  think  may  fairly  be 
inferred  from  their  passage  of  the  acts  of  1825,  ch.  117,  sec. 
2,  and  of  1832,  ch.  302,  sec.  5,  which  embraced  all  final  de- 
crees; as  well  those  under  the  act  of  1820  as  those  otherwise 
obtained.  Upon  no  other  hypothesis  can  we  reconcile  those 
enactments  to  that  prudence,  liberality  and  justice,  which  must 
ever  be  imputed  to  enlightened  legislation. 

The  second  point  of  the  appellants  is,  "that  neither  the  case 
stated  in  the  bill,  nor  the  case  attempted  to  be  proved,  shew 
any  title  in  the  complainants  to  the  interposition  of  a  court  of 
equity.  On  the  contrary,  by  their  own  shewing  they  have 
ample  remedy  at  law."  To  escape  from  this  objection  the  ap- 
pellees have  insisted,  that  even  if  their  bill  be  too  artificially 
drawn,  by  reason  of  an  insufficiency  in  its  averments,  to  entitle 
them  to  the  relief  they  have  sought,  yet  that  the  proof  in  the 
cause  having  clearly  established  their  right  to  the  interposition 
of  a  court  of  equity,  the  appellants  are  by  the  fifth  section  of 
the  act  of  1832,  ch.  302,  precluded  from  urging  as  a  ground 
of  reversal,  any  such  defect  in  the  bill.  And  if  their  assump- 
tion of  the  efficacy  of  the  proof  offered  be  correct,  we  entirely 
concur  in  the  position  they  have  assumed.  Being  of  opinion 
as  before  stated,  that  not  only  by  the  broad  and  explicit  lan- 
guage of  the  acts  of  1825,  ch.  117,  sec.  2,  and  1832,  ch.  302, 
sec.  5,  are  final  decrees  under  the  first  section  of  the  act  of 
1820,  ch.  161  embraced,  but  that  upon  the  soundest  princi- 
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pies  of  equitable  jurisprudence  they  ought  so  to  have  been. 
Does  the  proof  shew  a  case  entitling  the  appellees  to  relief  in 
equity,  is  the  matter  to  be  inquired  into?  They  allege  them- 
selves so  entitled,  because  they  were  pursuing  mortgaged  prem- 
ises which  they  could  reach  in  no  other  way  than  through  a 
court  of  equity.  To  this  assertion  the  proof  in  the  cause  gives 
a  conclusive  negative.  It  shews,  that  long  before  the  institu- 
tion of  this  suit,  the  mortgaged  premises  had  all  been  convert- 
ed into  money,  which  the  appellees  could  without  difficulty 
have  reached  by  an  action  at  law,  either  for  money  had  and  re- 
ceived, or  a  special  action  on  the  case,  on  the  order  of  Taylor 
accepted  by  Oliver.  It  is  also  insisted,  that  the  bill  must  be 
sustained  because  it  prays  for  an  account.  Under  that  head 
of  equity  jurisdiction,  we  think  the  present  bill  cannot  be  sup- 
ported, the  proof  in  the  cause  not  shewing  long  or  compli- 
cated accounts  on  both  sides;  but  an  isolated  item,  strictly 
legal  in  its  character,  on  one  side,  and  three  items  of  money 
had  and  received  by  the  appellants,  out  of  which  it  is  alleged 
that  the  claim  of  the  appellees  ought  to  have  been  paid.  See 
Frietas  and  al.  vs.  Dos  Santos  and  al.  1  Young  and  Jarvis, 
574,  and  King  vs.  Rosset  and  al.  2  Young  and  Jarvis,  33. 

But  it  is  urged,  that  the  appellant's  claim  against  Taylor 
having  a  priority  of  payment  out  of  the  moneys  received,  the 
appellees  could  not  proceed  at  law,  from  an  inability  to  prove 
what  was  the  complainant's  claim.  This  difficulty  we  con- 
ceive existed  but  in  the  imagination  of  the  appellees.  After 
they  had  proved  the  amount  of  moneys  received,  the  onus  of 
proving  the  amount  of  the  appellant's  priorities,  we  apprehend 
was  then  thrown  on  them.  It  has  been  urged  too,  that  the 
amount  received  by  the  appellants,  to  the  extent  of  the  appel- 
lee's claim,  was  money  had  and  received  by  the  former  to  the 
use  of  the  latter,  and  that  therefore  a  bill  in  equity  would  lie 
foHts  recovery.  But  this  court  has  decided  in  the  case  of  Jidair 
vs.  Winchester,  1  Gill  8f  John.  114,  that  where  the  remedy  at 
law  in  an  action  for  money  had  and  received  is  clear  and  ample, 
that  a  bill  in  Chancery  will  not  lie. 

It  has  also  been  contended,  that  the  order  drawn  by  Taylor 
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on  Robert  and  John  Oliver,  rendered  them  trustees  of  the  fund, 
and  in  its  collection,  agents  of  the  appellees  to  the  extent  of 
their  claim;  and  in  both  of  those  characters  liable  to  be  sued 
in  equity.  It  is  true  that  Courts  of  Chancery  have  gone  great 
lengths  in  converting  legal  liabilities  into  quasi  trusts  and  con- 
structive agencies,  where  the  ends  of  justice  would  be  promo- 
ted thereby,  and  where  no  adequate  relief  could  be  obtained 
at  law.  And  within  the  scope  of  the  authority  thus  exercised, 
under  some  circumstances,  and  for  the  purpose  of  giving  re- 
lief, where  no  legal  remedy  existed,  a  Court  of  Chancery  might 
regard  the  order  given  by  Taylor  as  an  assignment  and  hold- 
ing in  trust  pro  tanto  of  the  funds  in  Oliver's  hands,  on  the 
condition  mentioned  in  the  order.  As  if  for  example,  the 
Olivers  had  refused  to  accept  the  order,  and  Taylor  were  in- 
solvent; or  if  the  estate  of  the  Olivers  were  inadequate  to  the 
payment  of  their  debts,  and  this  fund  could  be  traced  specifi- 
cally in  the  hands  of  their  representatives,  it  would  be  treated 
as  thus  assigned  and  held  in  trust,  notwithstanding  the  accep- 
tance, and  the  appellees  could  reach  it  through  the  interposition 
of  a  court  of  equity.  But  in  the  case  before  us,  the  necessity 
and  ground-work  for  such  an  equitable  fiction  does  not  exist, 
and  consequently  it  cannot  arise.  Oliver  has  accepted  the 
order;  his  estate  is  amply  sufficient  for  its  payment,  and  the 
appellees  remedy  at  law  was  appropriate,  easy  and  complete. 
If  in  a  case  like  the  present,  where  the  claim  asserted  is  strictly 
legal  in  form  and  substance;  where  the  remedy  at  law  is  ex- 
peditious and  ample,  you  grant  to  a  court  of  equity  the  power 
ascribed  to  it,  upon  the  principles  upon  which  it  is  claimed, 
there  is  scarcely  a  case  resting  in  contract,  and  now  cogniza- 
ble in  a  court  of  law,  which  may  not  be  drawn  into  the  vortex 
of  Chancery  jurisdiction. 

To  sustain  the  decree  of  the  Chancellor  it  has  also  been  as- 
serted, that  this  is  a  bill  of  discovery;  and  although  the  com- 
plainant's claim  be  in  its  nature  exclusively  cognizable  at  law, 
yet  that  the  Chancery  Court,  for  the  purpose  of  the  discovery, 
having  obtained  jurisdiction  over  the  case,  is  competent  to  give 
full  and  final  relief  upon  the  whole  subject  matter.  The  de- 
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cree  cannot  be  supported  on  this  ground,  for  various  reasons; 
but  few  of  which  do  we  deem  it  necessary  to  state.  In  the 
first  place  the  bill  has  neither  the  form  or  substance  of  such  a 
bill  of  discovery.  It  does  not  allege,  that  the  facts  of  which 
the  discovery  is  sought,  are  indispensable  as  proof  to  the  com- 
plainants, and  that  they  are  unable  to  prove  them  by  other  tes- 
timony. And  secondly,  the  act  of  1820,  ch.  161,  authorises  a 
final  decree  in  no  such  case,  until  the  complainants,  agreeably 
to  the  second  section  of  that  act,  have  obtained  a  decree  pro 
confesso  against  the  defendants,  which  has  not  been  done.  See 
1  Story' 's  Eq.  91,  and  Brown  vs.  Sivan,  10  Peters,  502. 

The  appellants  third  point,  if  supported  by  the  proof  in  the 
cause,  forms  no  ground  for  the  reversal  of  the  Chancellor's 
decree  confirming  the  auditor's  statement.  That  statement  is 
made  upon  the  proof  in  the  record;  and  if  erroneous,  the  er- 
rors must  by  exceptions  be  brought  before  the  Chancellor  for 
his  decision  thereon,  and  if  not  so  excepted  to,  by  the  act  of 
1825,  ch.  117,  sec.  2,  no  advantages  can  be  taken  thereof  in 
the  Court  of  Appeals. 

The  appellant's  fourth  point  is,  that  it  is  not  averred  or 
proved,  that  the  complainants  have  fulfilled  the  conditions 
which  were  by  the  order  itself  to  be  precedent  to  the  payment 
of  the  money  decreed  to  them.  We  cannot  agree  with  the 
appellant,  that  the  condition  specified  in  the  order  was  a  con- 
dition precedent,  to  be  complied  with  on  the  part  of  the  appel- 
lees before  any  demand  of  payment  could  be  made.  We  re- 
gard the  word  "<w"  in  the  order,  as  a  condition  of  concurrent 
performance;  the  acts  dependent  thereon,  are  neither  to  be 
performed  before  or  after  the  payment  of  the  money,  but 
simultaneously  with  it.  If  neither  party,  reposing  confidence 
in  the  other,  see  fit  first  to  perform  their  part  of  the  contract, 
the  money  should  be  produced  and  counted  under  the  eye  of 
the  person  to  receive  it;  the  notes  produced  with  the  release 
signed,  and  both  inspected  by  the  person  to  whom  they  are  to 
be  delivered;  and  the  payment  of  the  money  and  delivery  of 
the  notes  and  release,  should  be  simultaneous  acts,  without 
precedence  in  either ;  and  should  a  decree  be  passed  to  enforce 
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the  execution  of  the  contract,  it  should  be,  that  the  defendant 
pay  on  delivery  or  tender  of  the  notes  and  release;  or  that  the 
defendants  deposit  the  money  in  the  Chancery  Court,  to  be  paid 
over  to  the  complainants  on  their  filing  in  court,  to  be  delivered 
to  the  defendants,  the  notes  and  release  aforesaid.     If  such 
should  have  been  the  substance  of  the  decree  in  this  cause, 
the  complainants  on  the  face  of  their  bill  must  shew,  assuming 
the  truth  of  its  allegations,  that  they  are  in  a  condition  to  en- 
title themselves  to  such  relief.  It  is  also  one  of  the  oldest  and 
soundest  principles  of  equity,  that  he  \vho  goes  into  a  Court  of 
Chancery  invoking  its  interposition  in  his  behalf,  must  allege 
in  his  bill,  that  he  has  done,  or  has  offered  to  do,  or  is  ready 
and  willing  to  do,  all  that  on  his  part  is  necessary  to  entitle 
him  to  the  relief  which  he  seeks;   or  he  must  set  forth  adequate 
reasons  why  he  should  be  excused  from  doing  so.     Every 
word  in  the  present  complainant's  bill  may  be  true,  and  yet 
they  have  no  claim  to  the  aid  of  a  court  of  equity.     To  entitle 
them  to  demand  payment  of  the  order  in  question,  they  must 
not  only  be  ready  to  execute  the  requisite  relinquishment,  but 
must  have  delivered  up,  or  offered  to  deliver  up,  or  be  prepared 
to  deliver  up,  the  two  notes  specified  in  the  order.     This  they 
have  no  where  either  alleged  or  proved  that  they  ever  have  done, 
or  ever  were  in  a  situation  to  do ;  or  that  any  reason  exists  why 
they  are  exempt  from  the  necessity  of  so  doing.  No  safe  pre- 
sumption can  arise  that  the  notes  are  now,  or  ever  were  in  the 
possession  of  the  appellees.     They  were  drawn  by   Taylor  in 
favour  of  D^Jlrcy  and  Didier,  and  non  constat,  that  they  are  not 
now  the  holders  thereof;  or  that  the  notes  are  not  now  in  the 
possession  of  some  bonajide  holder,  a  stranger  to  these  pro- 
ceedings.    But  it  has  been  argued  as  an  apology  for  these  de- 
fects in  the  bill  and  proof,  that  the  surrender  of  these  notes  is 
of  no  benefit  to  Taylor,  they  being  long  before  the  filing  of  the 
bill  or  rendition  of  the  decree,  barred  by  the  statute  of  limita- 
tions.    The  answer  to  this  argument  is,  that  the  complainants 
had  no  right,  by  violating  their  contract,  to  impose  on  him  the 
necessity  of  pleading  limitations  to  a  debt  which  he  knew  had 
not  been  paid.     And  even  if  they  had  the  right  to  do  so,  how 
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does  it  satisfactorily  appear  to  us  that  such  a  plea  could  avail 
him?  For  aught  that  we  know,  a  short  time  before  the  filing 
of  the  bill  or  passage  of  the  decree  in  this  case,  Taylor  may 
have  acknowledged  the  existence,  or  promised  the  payment 
of  this  just  debt,  knowing  it  had  never  been  paid. 

These  objections  to  the  relief  which  the  complainants  have 
obtained  in  the  Chancery  Court,  it  is  said  cannot  arise  in  this 
court,  since  the  act  of  1832,  ch.  302,  sec.  5,  which  forbids  the 
reversal  here  of  any  decree  by  reason  of  the  insufficiency  of 
the  averments  of  the  bill,  unless  an  exception  thereto  be 
raised  in  the  court  below.  The  answer  to  this  is  obvious.  The 
objection  of  the  appellants  is  not  alone  to  the  insufficiency  of 
averments,  but  to  the  total  absence  of  all  proof  necessary  to 
establish  them,  had  they  been  properly  made  in  the  bill.  Nei- 
ther in  terms,  nor  by  intent,  have  the  Legislature,  by  the  act  of 
1832,  given  an  efficacy  to  proof  offered  under  defective  plead- 
ings, to  which  it  would  not  have  been  entitled  had  the  plead- 
ings been  perfect.  But  no  latitude  of  construction  which  can 
be  given  to  this  section  of  the  act  of  Assembly,  will  enable 
the  complainants  to  eke  out  a  case  from  the  record  before  us, 
in  which  the  decree  in  their  favour  can  be  sustained.  Concede 
for  the  moment  that  the  bill  contains  all  the  averments,  of  the 
absence  of  which  the  appellants  have  complained,  and  that 
in  the  record  there  is  all  the  proof  requisite  to  sustain  such 
averments,  can  the  decree  of  the  Chancellor  even  then  be 
supported?  Assuredly  not.  It  enjoins  payment  by  the  appel- 
lants of  the  amount  of  Taylor's  orders  in  favour  of  the  ap- 
pellees, without  requiring  of  the  latter  the  performance  of  any 
part  of  the  condition  on  which  their  right  to  demand,  and  the 
obligation  or  authority  of  the  appellants  to  make  the  payment, 
were  by  the  express  terms  of  the  order  made  to  depend. 

To  remedy  this  defect  in  the  decree  the  appellees  insist,  that 
it  should  not  be  reversed  but  be  affirmed,  with  such  an  addi- 
tion thereto  as  should  have  been  made  to  it  at  the  time  of  its 
passage.  Tis  true,  this  court  may  do  so,  if  thereby  the  pur- 
pose of  justice  would  be  subserved.  But  we  do  not  believe 
that  such  ends  would  be  accomplished  by  an  affirmance  of  the 
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present  decree  in  the  manner  suggested.     Such  a   procedure 
would  deprive  the  appellants  of  all  opportunity  of  defending 
themselves  against  the  claim  of  the   appellees,  in  the  accus- 
tomed  mode  in  which  the  rights  of  parties  litigant  are  adju- 
dicated in  Chancery,  (which  system  of  adjudication  is  founded 
on  the  broad  principles  of  equity  and  justice).     And  would,  as 
is  apparent  from  the  record,  do  great  injustice  to  the  appellants, 
inasmuch  as  by  the  Chancellor's  decree,  the  appellant's  intes- 
tate is  charged  with  the  whole  amount  awarded  to  the  Olivers 
as  owners  of  the  ship  Warren  and  cargo,  without  any  deduc- 
tion or  allowance  by  way  of  commission  or  otherwise  for  the 
intestate's  services  in  prosecuting  the  claim,  or  for  his  expen- 
ditures incurred  in  procuring  the  necessary  documents   and 
proofs  to  substantiate  it,  or  for  counsels  or  agents  fees  neces- 
sarily accruing  in  the  prosecution  thereof.     The  existence  of 
such  disbursements  and  charges,  we  think  we  may  fairly  assume, 
from  our  knowledge  of  facts  of  universal  notoriety  in  relation 
to  such   claims,  and  which  appear  by  the  answer  of  Robert 
Oliver  in  the  District  Court  of  the  United  States  for  the  Mary- 
land District,  given  in   evidence  by  the  appellees.     And  fur- 
ther, it  would  appear  by  the  testimony  of  John  Thomas,  that  the 
assignments  made  to  Robert  and  John  Oliver  were  not  merely 
to  secure  them  for  the  debt  due  on  account  of  the  two  hundred 
and  twenty-five  shares  of  United  States  Bank  Stock,  men- 
tioned in  the  deed  of  trust,  but  in  the  language  of  the  wit- 
ness, "for  advances   and  money  paid  by  the  said  Robert  and 
John  Oliver  for  the  said  Lemuel  Taylor."     For  none  of  which 
advances  or  payments,  except  for  the  two  hundred  and  twenty- 
five  shares  of  stock,  does  the  decree  of  the  Chancellor  give 
any  credit  to  the  appellants.     To  affirm  it  therefore,  in  the 
mode  proposed,  would  be  against  equity  and  conscience.  The 
opinion  of  this  court  upon  the  appellant's  fifth  point,  is  fully 
disclosed  in  the  views  it  has  expressed  on  their  fourth  point. 
The  appellants  sixth  objection  to  the  affirmance  of  the  Chan- 
cellor's decree,  (conceding  this  to  be  a  case  for  the  interposi- 
tion of  a  Court  of  Chancery)  is,  we  think,  well  taken.     It  is  a 
fundamental  rule  of  equitable  jurisprudence,  to  the  universality 
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of  which  the  case  before  us  forms  not  one  of  the  exceptions, 
that  where  a  bill  is  filed  to  affect  a  fund  in  which  different  per- 
sons have  an  interest,  all  the  persons  interested  therein  must 
be  made  parties,  ut  finis  sit  litium,  that  a  multiplicity  of  ac- 
tions may  be  avoided.  That  Lemuel  Taylor  was  interested  in 
the  fund  now  in  controversy,  is  not  only  apparent  from  the  bill 
of  complaint  and  proofs  in  the  cause,  but  by  the  auditor's 
statement,  confirmed  by  the  Chancellor's  decree,  which  shews 
a  large  balance  due  him,  after  satisfying  all  the  other  claims, 
even  without  embracing  in  the  audit,  the  proceeds  of  the 
Schooner  .Fawn,  and  her  cargo.  For  the  payment  of  which 
balance,  had  he  been  a  party,  either  complainant  or  defendant, 
he  would  have  been  entitled  to  a  decree,  and  would  have  been 
forever  precluded  from  claiming  any  other  or  greater  sum  on  ac- 
count thereof  from  the  representatives  of  Robert  Oliver,  who 
would  thus  have  been  protected  from  all  further  litigation  on  the 
subject.  But  as  the  case  now  stands,  none  of  the  rights  of  Lem- 
uel Taylor  have  been  adjudicated.  A  new  field  of  litigation  is 
open  to  him  and  the  appellants ;  and  in  their  controversy  every 
thing  decided  in  this  case  may  be  repudiated  and  set  at  naught, 
and  the  Chancellor  may  be  compelled  to  sign  a  decree,  utterly 
inconsistent  in  every  particular  with  that  now  before  us.  Against 
such  multiplied  and  vexatious  litigation,  and  inconsistent  ad- 
judications, the  appellants  have  upon  the  best  established  prin- 
ciples of  equity,  a  right  to  be  protected;  and  to  obtain  that 
protection  may  insist,  that  all  persons  interested  should,  before 
any  decree  in  the  cause,  be  made  parties  thereto,  that  their  in- 
terests in  the  fund  may  be  fully  and  finally  adjusted. 

The  appellant's  seventh  point  we  deem  it  unnecessary  to  ex- 
amine, its  occurence  not  being  probable  in  any  future  case, 
and  enough  having  been  already  determined  in  the  considera- 
tion of  the  preceding  points  to  settle  the  fate  of  this  appeal. 

The  court  will  sign  a  decree  reversing  the  decree  of  the 
Chancery  Court,  and  dismissing  the  appellees  bill  of  complaint, 
but  without  prejudice  to  his  legal  rights,  and  without  costs. 

DECREE    REVERSED. 
57  V.ll  ,.,,:--. 
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Bj  agreement  under  seal,  G  "binds  himself,  &c.,  to  give  D  a  lease  for  ten 
years  on  S,  provided,"  &c.  "the  occupation  of  the  shore  must  only  extend 
from  the  25th  March  to  the  10th  May."  D  must  give  said  C  notice  of  his 
intention  to  give  up  the  property,  on  or  before  the  month  of  June,  other- 
wise it  will  be  his  for  another  year.  This  contract  is  determinable  within 
the  term,  at  the  will  of  D,  upon  notice  given  on  or  before  the  month  of 
June — otherwise  it  will  continue  for  another  year. 

Upon  a  contract  for  a  lease,  or  an  agreement  or  covenant  for  the  occupation  of 
land  for  ten  years,  neither  acknowledged  nor  recorded,  the  covenant  to  pay 
rent  is  void,  if  the  land  Ires  in  Maryland. 

If  under  color  of  a  sealed  agreement,  land  be  occupied  without  the  assent  of 
the  owner,  the  remedy  is  trespass  q.  c.  f. ;  if  with  his  assent,  use,  oc- 
cupation or  assumpsit,  may  be  maintained. 

Where  parties  make  a  defective  contract  under  seal  for  the  lease  of  land,  and 
one  party  takes  possession  and  occupies  the  land  of  the  other,  the  law  im- 
plies a  verbal  contract  of  a  similar  import  between  them. 

Where  the  judgment  of  the  county  court  for  the  plaintiff  upon  demurrer  to  a 
declaration  is  reversed,  this  court  will  award  a  procedendo  where  the  legal 
effoct  of  the  contract  declared  on  has  been  mistaken. 

Upon  special  demurrer  to  a  declaration  containing  three  counts,  the  county 
court  rendered  judgment  for  the  defendant  on  two,  and  for  the  plaintiff  on 
one  connt.  The  defendant  appealed.  Some  of  the  causes  of  demurrer  as- 
signed, were  exclusively  applicable  to  the  count  sustained  below ;  upon  the 
appeal  this  court  only  considered  the  count  decided  in  favor  of  the  plaintiff, 

APPEAL  from  Harford  County  Court. 

This  was  an  action  of  covenant,  brought  on  the  16th  Octo- 
ber 1838,  by  John  Critcher  against  Francis  D.  Anderson.  The 
plaintiff  declared  in  three  counts,  but  as  the  decision  of  the  coun- 
ty court  was  for  the  defendant  on  the  two  first  counts,  which 
were  not  appealed  from,  and  was  for  the  plaintiff  on  the  third 
count,  that  count  only  is  reported,  and  is  as  follows: 

And  whereas  also,  by  a  certain  other  indenture  made  on  the 
24th  April  in  the  year  1833,  at  Harford  county,  between  the 
said  plaintiff  of  the  one  part,  and  the  said  defendant  of  the 
other  part,  (one  part  of  which  said_  indenture,  sealed  with  the 
seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here 
into  court,  the  date  whereof  is  the  day  and  year  aforesaid,) 
he- the  said  plaintiff,  for  the  consideration  therein  mentioned, 
did  demise,  lease  and  to  farm  let  to  the  said  defendant,  certain 
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premises  particularly  mentioned  and  described  in  said  inden- 
ture, except  as  therein  excepted,  to  hold  the  same  to  the  said 
defendant,  from  the  25th  March  in  the  year  1834,  until  the  10th 
May  in  the  year  last  mentioned,  and  so  from  year  to  year,  for 
so  long  a  time  as  they  the  said  plaintiff  and  defendant  should 
please,  subject  to  the  further  stipulation  and  agreement  in  the 
said  indenture  contained;  that  the  said  defendant  might  at  any 
time  thereafter  determine  said  tenancy,  and  give  up  said  de- 
mised premises,  by  giving  to  said  plaintiff  or  his  assigns,  notice 
of  the  said  defendant's  intention  so  to  do,  on  or  before  the 
month  of  June  next  preceding  the  commencement  of  the  occu- 
pation for  any  subsequent  year;  or  on  failure  of  said  defendant's 
giving  such  notice  within  the  time  aforesaid,  that  said  tenancy 
should  subsist  and  continue  for  the  ensuing  year,  yielding  and 
paying  therefor  the  sum  of  one  hundred  and  fifty  dollars  for 
the  rent  of  the  year  1834,  and  the  sum  of  two  hundred  dollars 
annually  thereafter,  during  the  continuance  of  the  said  lease, 
paying  annually  after  the  expiration  of  the  fishing  season,  that 
is  to  say,  upon  the  tenth  day  of  May  annually  during  said  lease, 
as  by  the  said  indenture  reference  being  thereto  had,  more  fully 
appears.  And  the  said  defendant  thereby  for  himself  and  his 
heirs,  did  covenant,  promise  and  agree  to  and  with  the  said 
plaintiff,  that  he  the  said  defendant  and  his  heirs,  would  well  and 
truly  pay  to  the  said  plaintiff,  the  said  sum  of  one  hundred  and 
fifty  dollars,  for  the  rent  of  the  year  eighteen  hundred  and  thirty- 
four,  and  the  said  sum  of  two  hundred  dollars  annually  there- 
after, during  the  said  lease,  at  the  period  aforesaid,  as  by  the 
said  indenture  among  other  things  more  fully  appears.  And 
the  said  plaintiff  further  saith,  that  although  from  the  time  of 
the  making  of  the  said  indenture,  hitherto  he  the  said  plaintiff 
hath  well  and  truly  performed  and  fulfilled  every  thing  in  said 
indenture  contained  on  his  part  and  behalf,  to  be  performed 
and  fulfilled,  according  to  the  tenor  and  effect  thereof.  Yet  pro- 
testing, that  said  defendant  hath  not  performed  and  fulfilled  any 
thing  in  said  indenture  contained  on  his  part  and  behalf  to  be 
performed  and  fulfilled  according  to  the  tenor  and  effect  there- 
of; the  said  plaintiff  in  fact  says,  that  after  the  making  of  said 
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indenture,  and  during  the  continuance  of  said  lease,  to  wit,  on 
the  tenth  day  of  May  in  the  year  eighteen  hundred  and  thirty- 
four,  the  sum  of  one  hundred  and  fifty-dollars,  the  rent  for  the 
year  last  aforesaid,  became  and  was  then  due  and  is  still  due,  in 
arrear  and  unpaid ;  and  the  further  sum  of  two  hundred  dol- 
lars, the  rent  for  the  year  eighteen  hundred  and  thirty-five  be- 
came due,  to  wit,  on  the  tenth  day  of  May  in  the  year  eighteen 
hundred  and  thirty-five,  and  is  still  in  arrear  and  unpaid,  which 
said  several  sums  of  money  amounting  in  the  whole  to  the  sum 
of  three  hundred  and  fifty  dollars,  is  still  in  arrear  and  unpaid 
to  the  said  plaintiff,  to  wit,  at  the  county  aforesaid,  contrary  to 
the  tenor  and  effect,  true  intent  and  meaning  of  said  indenture, 
and  of  the  said  covenant  of  the  said  defendant  in  that  behalf 
so  made  as  aforesaid,  to  wit,  at  the  county  aforesaid. 

And  so  the  said  plaintiff  says,  that  the  said  defendant  (al- 
though often  requested,)  has  not  kept  his  said  covenant,  &c. 
The  oyer  of  the  covenant  aforesaid,  is  as  follows,  to  wit: 
Memo,  of  agreement  entered  into  this  24th  day  of  April 
1833,  between  John  Critcher  of  the  county  of  Westmoreland 
and  State  of  Virginia  of  the  one  part,  and  Donahoo  and  Ander- 
son of  the  county  of  Harford  and  State  of  Maryland  of  the 
other  part — witnesseth,  the  said  John  Critcher,  binds  himself, 
his  heirs,  &c.,  to  give  said  Donahoo  and  Anderson  a  lease  for 
ten  years  on  Sandy  Point  Creek,  commencing  at  the  mouth  of 
gut  and  extending  to  Forbes  line — provided  however,  there  be 
no  injuries  done  the  fencing,  nor  none  of  the  growth  cut  off  of 
the  beach,  and  the  occupation  of  the  shore  must  only  extend 
from  the  twenty-fifth  of  March  to  the  tenth  of  May ;  there  are  to 
be  no  sub-tenants,  nor  no  privileges  granted  to  any  one  at  any 
time.  The  house  which  the  said  Donahoo  and  Anderson  may 
put  up  for  their  own  convenience,  they  can  take  down  and 
carry  off  at  any  time,  but  they  must  give  said  Critcher  or  his 
assigns,  notice  of  the  intention  to  give  up  the  property  on  or 
before  the  month  of  June,  (otherwise  it  will  be  theirs  for  ano- 
ther year.)  The  said  Donahoo  and  Anderson  bind  themselves, 
their  heirs,  &c.,  to  pay  to  the  said  Critcher,  one  hundred  and 
fifty  dollars,  for  the  rent  of  one  thousand  eight  hundred  and 
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thirty-four,  and  two  hundred  dollars  per  year  after,  the  rent  to 
be  paid  (or  carry  interest,)  after  the  expiration  of  the  fishing 
season. 

Given  under  our  hands  and  seals  the  day  and  year  first  above 
written.  JOHN  CRITCHER,  (Seal.) 

DONAHOO  &  ANDERSON,  (Seal.) 

Witness, —  Gordan  Forbes. 

The  defendant  demurred  specially  to  the  declaration,  and 
asignsed  as  causes  of  demurrer — 

1st.  Relative  only  to  the  second  count  of  the  declaration. 

2nd.  That  the  indenture  as  set  forth  in  all  the  counts  of  said 
declaration,  is  variant  from  the  indenture  to  the  court  here 
shewn  in  this;  that  said  indenture  is  stated  to  have  been  a  lease 
to  said  defendant,  when  in  fact  the  indenture  to  the  court  pro- 
duced is  a  lease  to  said  defendant  jointly  with  one  J.  Donahoo. 

3rd.  That  the  demise  as  set  out  in  second  and  third  counts, 
is  a  lease  of  the  premises  to  the  said  defendant,  from  the  twenty- 
fifth  day  of  March  in  the  year  eighteen  hundred  and  thirty- 
four,  until  the  tenth  day  of  May  in  the  year  last  mentioned, 
and  so  from  year  to  year,  for  so  long  a  time  as  they  the  said 
plaintiff  and  defendant  shall  please,  when  in  fact  the  inden- 
ture to  the  court  here  shewn  is  a  lease  for  ten  years,  and  de- 
terminable  on  the  notice  prescribed  at  the  end  of  one  year,  only 
at  the  will  of  the  lessee. 

4th.  That  the  lease  therein  set  out  in  third  count,  is  variant 
and  inconsistent  with  the  lease  to  the  court  shewn  in  this;  that 
the  lease  declared  on,  is  a  lease  from  the  twenty-fifth  day  of 
March  in  the  year  eighteen  hundred  and  thirty-four,  to  the 
tenth  day  of  May  in  the  same  year,  and  so  from  year  to  year, 
&c.,  when  in  fact  the  lease  to  the  court  here  shewn,  is  to  com- 
mence on  the  twenty-fourth  day  of  April  eighteen  hundred  and 
thirty-three. 

5th.  That  the  lease  set  out  in  third  count,  is  a  lease  begin- 
ning on  the  twenty-fifth  day  of  March  eighteen  hundred  and 
thirty-four,  to  the  tenth  day  of  May  in  the  same  year,  and  so 
on,  &c.,  when  in  fact  the  lease  to  the  court  here  shewn  has  no 
certain  commencement. 
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6th.  That  no  averment  of  entry  by  said  defendant  is  made 
in  said  third  count  of  the  declaration. 

7th.  Because  the  said  supposed  lease  professes  to  pass  an 
interest  in  lands  for  more  than  seven  years,  and  has  not  been 
recorded  and  acknowledged  as  required  by  law,  and  is  therefore 
void.  Because  it  is  not  averred  in  said  first  count  of  said  de- 
claration, that  plaintiff  tendered  to  defendant  the  lease  in 
said  count  mentioned,  or  that  defendant  refused  to  accept  the 
same.  And  also,  that  third  count  of  declaration  is  in  other 
respects  informal  and  insufficient,  &c. 

The  county  court  rendered  judgment  on  the  demurrer  to  this 
count  (the  third,)  for  the  plaintiff.  The  parties  agreed  on  the 
amount  of  damages  without  withdrawing  the  demurrer,  and 
final  judgment  was  rendered  for  the  plaintiff.  The  defendant 
appealed. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
DORSEY,  CHAMBERS,  and  SPENCE,  J. 

By  OTHO  SCOTT  for  the  appellant,  and 
By  A.  W.  BRADFORD  for  the  appellee. 

DORSEY,  J.,  delivered  the  opinion  of  this  court. 

The  declaration  in  the  ease  before  us  contains  three  counts, 
to  all  of  which  the  defendant  demurred.  To  the  first  two  counts 
the  court  ruled  good  the  demurrer;  and  from  such  their  decision 
no  appeal  has  been  prosecuted.  The  demurrer  to  the  third  count 
was  overruled,  and  from  the  judgment  of  the  county  court 
overruling  that  demurrer,  the  present  appeal  has  been  prayed. 
We  deem  it  unnecessary  from  the  view  we  have  taken  of  this 
case  to  determine,  whether  the  agreement  entered  into  by  the 
parties  be  a  lease,  or  a  mere  agreement  for  a  lease,  nor  do  we 
consider  it  necessary  to  decide  on  the  sufficiency  of  many  of 
the  grounds  of  demurrer  which  have  been  discussed  before 
us.  There  is  nothing  in  the  agreement  from  which  it  can  be, 
•with  any  degree  of  certainty,  ascertained,  whether  the  demised 
premises  be  in  the  State  of  Maryland,  or  where  they  are  lo- 
cated. The  appellants  insist  that  they  lie  in  Maryland,  and 
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that  the  instrument  of  writing  on  which  the  present  action  of 
covenant  is  founded,  is  for  the  terra  often  years,  deterrainable 
however  within  the  term,  at  the  will  of  the  appellant,  upon 
his  giving  notice  to  the  appellee,  on  or  before  the  month  of 
June,  otherwise  the  term  will  continue  for  another  year.  With 
this  construction  of  the  agreement  we  concur,  and  if  it  be  con- 
ceded that  the  demised  premises  lie  in  Maryland,  we  think  the 
court  erred  in  overruling  the  demurrer.  Because  the  agree- 
ment not  being  acknowledged  and  recorded  agreeably  to  the 
registration  laws  of  the  State,  it  passed  at  law  no  title  what- 
ever in  the  demised  premises  to  the  appellant,  and  conse- 
quently the  covenant  for  the  payment  of  rent  which  is  depen- 
dent on  the  appellant's  title,  or  interest  in  the  demised  premi- 
ses created  by  the  agreement,  is  wholly  inoperative  and  void; 
and  no  such  action  of  covenant  can  be  maintained  thereon, 
whether  regarded  as  a  lease  or  a  covenant  for  a  lease.  If  the 
appellant  has  under  colour  of  this  agreement,  occupied  the 
property  intended  to  be  demised,  the  appellee's  remedy  for 
the  rent  is  not  in  covenant;  but  if  the  occupation  be  without 
his  assent,  it  is  trespass  quareclausumfregit;  if  with  consent, 
an  action  for  use  and  occupation,  or  an  assumpsit  upon  an 
agreement  from  year  to  year  of  similar  import  with  that  inef- 
fectually executed,  and  which  the  law  implies  as  existing  be- 
tween the  parties. 

Should  the  demised  premises  not  lie  in  Maryland,  we  think 
the  demurrer  ought  to  have  been  sustained ;  because  the  agree- 
ment declared  on  in  the  third  count  is  not  the  agreement  given 
on  oyer,  either  according  to  its  tenor,  or  true  intent  and  mean- 
ing, as  we  interpret  it. 

The  judgment  of  the  county  court  is  reversed,  and  proce- 
dendo  awarded. 

JUDGMENT  REVERSED  AND  PROCEDENDO  AWARDED. 
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THE  STATE  USE  OF  THE  FARMERS  BANK  or  MARYLAND  vs. 
Louis  MACKALL. — December,  1841. 

Under  the  act  of  1826,  ch.  230,  sec.  13,  each  party  lias  three  years  from  the 
rendition  of  a  judgment  at  law  in  the  county  court,  to  enter  an  appeal  to 
this  court. 

The  filing  of  a  bill  of  exceptions  is  not  equivalent  to  the  entry  of  an  appeal. 

Under  the  sixth  section  of  the  same  act,  it  is  the  duty  of  the  clerk  of  the  court 
from  the  judgment  of  which  an  appeal  has  been  entered,  to  transmit  the 
record  to  this  court  within  forty  days  after  the  entry  of  such  appeal. 

It  is  a  presumption  of  law,  that  the  clerk  of  the  court,  a  public  officer,  dis. 
charges  his  duty  in  conformity  to  law. 

So  where  the  record  was  silent  as  to  the  date  of  the  entry  of  the  appeal,  and 
the  fact  was  not  admitted  by  the  parties,  this  court  will  presume,  that  the 
record  was  transmitted  within  forty  days  of  the  time  of  the  entry  of  an 
appeal. 

APPEAL  from  Prince.  George's  County  Court. 

This  was  an  action  of  debt,  brought  by  the  appellant  on  the 
9th  April  1835.  There  was  a  verdict  for  the  defendant  below, 
after  various  exceptions  taken  by  the  appellant,  at  October  term 
1839,  which  term  commenced  on  the  14th  day  of  the  month. 

The  bills  of  exceptions  were  dated day  of  October  1839. 

The  record  of  the  cause  then  proceeded  as  follows: 

"Thereupon  the  said  plaintiff,  by  its  attornies  aforesaid,  prays 
that  it  may  appeal  from  the  judgment  aforesaid  of  the  court 
here  so  as  aforesaid  rendered,  to  the  High  Court  of  Appeals  of 
the  State  of  Maryland,  and  it  is  granted.  Thereupon  it  is  or- 
dered by  the  court,  that  a  record  of  the  proceedings  aforesaid 
in  the  plea  aforesaid,  with  all  things  thereunto  relating,  be 
transmitted  to  the  High  Court  of  Appeals,  &c.,  and  they  are 
transmitted  accordingly.  Test,  &c."  The  certificate  of  the 
clerk  of  the  county  court  in  verification  of  the  record,  was 
dated  19th  January  1841,  and  the  record  was  filed  in  this  court 
on  the  21st  January  1841.  At  this  term  the  appellees  moved 
to  dismiss  the  appeal,  upon  the  ground  that  the  record  was 
not  filed  in  time  in  this  court. 

The  motion  to  dismiss  was  argued  before  ARCHER,  DORSEY, 
and  CHAMBERS,  J. 
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By  PRATT  for  the  motion  and 

By  ALEXANDER  and  TUCK  contra. 

ARCHER,  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  to  dismiss  the  appeal  taken  in  this 
case.  The  judgment  "was  rendered,  October  1839,  and  by  the 
act  of  1826,  ch.  200,  sec.  13,  each  party  had  three  years  from 
the  rendition  of  the  judgment  in  the  court  below,  to  enter  his 
appeal  to  this  court.  But  the  record  does  not  shew  at  what 
time  the  appeal  was  entered.  The  bill  of  exceptions  was  filed 
at  the  October  term  1839.  But  the  filing  of  the  exception  is 
not  equivalent  to  the  entry  of  an  appeal.  We  could  not  dis- 
miss the  appeal,  as  not  having  been  brought  to  this  court  in 
time,  unless  the  time  of  its  entry  appeared  in  the  record,  or 
was  admitted  by  the  parties.  According  to  the  decision  of 
this  court  in  Chaytor  and  others  vs.  Oliver's  executors,  the  re- 
cord must  be  transmitted  to  this  court  within  forty  days  from 
the  entry  of  appeal  in  the  court  below;  and  where  the  record 
is  silent  as  to  the  time  of  the  entry  of  the  appeal,  the  law 
would  presume  that  the  officer,  whose  duty  it  was  to  transmit 
the  record  within  forty  days  from  the  entry  of  the  appeal,  had 
discharged  his  duty.  Acting  on  this  presumption,  the  appeal 
must  be  considered  in  this  court  in  due  time. 

MOTION   OVERRULED. 

Note. — By  the  act  of  1841,  ch.  46,  the  period  of  time  for 
sending  up  records  by  the  clerks  of  the  county  courts  and 
register  of  the  Court  of  Chancery,  is  enlarged  to  nine  months* 


JOSEPH  NEWCOMER  AND  JOHN  STONEBRAKER  vs.  ALFRED" 
KLINE. — December,  1841. 

Upon  a  contract  for  a  loan  of  money  between  K.  and  N.,  S.  agreed  to  become 
bound  with  M.  as  his  surety  in  a  single  bill  for  its  re-payment.  K.  then 
advanced  the  sum,  and  took  from  N.  and  S.  their  single  bill,  in  which  the 
word  dollars,  was  omitted  by  mistake.  Upon  a  bill  filed  to  correct  the 

58        v.ll 
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mistake  and  enforce  payment,  the  money  being  duo,  a  Court  of  Chancery 
has  jurisdiction  to  pass  a  decree  against  both,  for  payment  of  principal  and 
interest. 

Where  a  party  lends  money  upon  an  agreement  for  a  single  bill  from  the  bor- 
rower, with  surety,  although  he  may  (the  bill  from  defect  being  void  at 
at  law,)  sue  in  assumpsit  for  the  money,  yet  that  remedy  is  not  so  full  and 
ample  as  to  deny  jurisdiction  to  a  court  of  equity  to  enforce  the  original 
contract. 

The  consideration  of  a  single  bill  cannot  be  enquired  into,  or  a  failure  of  it 
averred  or  proved  in  an  action  upon  it  at  law. 

A  specialty  cannot  rest  partly  in  writing  and  partly  in  parol. 

A  partial  ambiguity  in  a  bond  cannot  be  explained  by  parol  evidence. 

APPEAL  from  the  equity  side  of  Washington  County  Court, 
On  the  18th  December  1837,  Alfred  Kline,  filed  his  bill  al- 
leging, that  on  or  about  the  12th  of  April  1836,  a  certain  Jo- 
seph Neivcomer  of  said  county,  applied  to  your  orator  to  loan 
him  the  sum  of  $310;  that  your  orator  agreed  to  lend  him  the 
said  sum,  provided  the  said  Newcomer  would  give  your  orator 
his  bond  with  good  security  for  the  same;  that  the  said  Joseph 
Newcomer  thereupon  applied  to  a  certain  John  Stonebraker  to 
become  his  security  in  the  premises,  and  the  said  Sfonebraker 
consented  and  agreed  so  to  do,  it  being  distinctly  agreed  and 
understood  between  the  parties,  that  the  said  money  was  to  be 
returned  in  sixty  days.  Your  orator  further  shews,  that  the 
terms  and  amount  of  the  said  loan  being  thus  agreed  upon  be- 
tween the  parties,  he  paid  to  the  said  Joseph  Newcomer  the 
said  sum,  and  the  said  Joseph  Newcomer,  with  the  said  John 
Stonebraker  as  his  security,  then  executed  to  your  orator  their 
joint  and  several  single  bill,  bearing  date  on  the  day  and  year 
aforesaid,  and  payable  sixty  days  after  date,  which  is  herewith 
exhibited  as  part  of  this  bill  of  complaint.  Your  orator  fur- 
ther shews,  that  in  drawing  up  the  said  single  bill,  the  word 
"dollars"  was  accidentally  and  by  mistake  omitted;  that  it  was 
intended  by  the  parties  that  the  said  word  "dollars"  should 
have  been  inserted  in  the  body  of  the  said  single  bill,  after  the 
words  "three  hundred  and  ten,"  and  before  the  words  "for 
value  received,"  so  that  the  said  single  bill  should  contain  on 
the  face  of  it,  a  promise  by  the  said  Joseph  Newcomer  and 
John  Stonebraker  to  pay  your  orator,  sixty  days  after  the  date 
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thereof,  the  sum  of  three  hundred  and  ten  dollars,  for  value 
received.  Your  orator  has  applied  to  the  said  defendants  iu 
an  amicable  way,  and  requested  them,  notwithstanding  the 
said  mistake,  to  pay  him  the  said  sum  of  three  hundred  and 
ten  dollars,  with  interest  thereon,  from  sixty  days  after  the  date 
of  the  said  single  bill,  which  they  have  refused  to  do. 

Prayer  for  relief  against  this  mistake,  its  correction,  and 
that  defendants  may  be  compelled  to  pay  your  orator  the  sum 
so  loaned,  with  the  interest  thereon,  as  aforesaid;  for  subpoena, 
&c.,  answer,  &c. 

Exhibit  filed  with  the  bill:  "Sixty  days  after  date  we  or 
"either  of  us  promise  to  pay  to  Jllfred  Kline  or  order,  three 
"hundred  and  ten,  for  value  received.  Witness  our  hands  and 
11  seals  this  twelfth  day  of  April,  eighteen  hundred  and  thirty- 
"six.  JOSEPH  NEWCOMER,  (Seal.) 

JOHN  STONEBRAKER,      (Seal.)" 

The  defendants  appeared  and  demurred  to  this  bill,  and  as- 
signed the  causes  of  demurrer. 

1st.  That  the  said  complainant  hath  not,  in  and  by  his  said 
bill  of  complaint,  stated  such  a  cause  as  doth  or  ought  to  en- 
title him  to  any  such  discovery  or  relief,  as  is  thereby  sought 
and  prayed  for,  from  or  against  them  these  defendants. 

2nd.  That  if  the  matters  stated  in  said  bill  do  entitle  or  give 
the  complainant  any  cause  of  complaint  against  them  these 
defendants,  the  same  is  triable  and  determinable  in  a  court  of 
common  law,  and  ought  not  to  be  enquired  of  by  this  court  as  a 
court  of  equity. 

3rd.  That  the  matters  and  allegation  stated  and  set  forth  in 
said  bill  of  complaint,  do  not  warrant  the  prayer  for  relief  in 
said  bill  as  prayed;  the  prayer  in  said  bill  being  only  for  the 
payment  of  a  sum  of  money  specified  in  a  single  bill,  exhibited 
in  said  case. 

4th.  That  the  bill  of  complaint  does  not  allege  and  set  forth 
that  the  facts  of  which  the  complainant  seeks  discovery,  are  not 
susceptible  of  being  proved  in  a  court  of  common  law,  in  an 
action  on  said  single  bill,  with  proper  pleadings  and  allega- 
tions. 
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5th.  That  the  complainant  in  said  bill  of  complaint  seeks 
both  discovery  and  relief,  which  discovery  if  obtained,  can 
only  be  had  to  be  used,  in  an  action  on  said  single  bill  in  a 
court  of  common  law,  where  all  matters  for  the  payment  of 
money  only  are  cognizable. 

6th.  That  the  facts  and  allegations  stated  and  set  forth  in 
said  bill  of  complaint,  do  not  give  this  court  cognizance  of 
the  subject  matter,  further  than  to  correct  and  relieve  the  com- 
plainant against  the  mistake  in  said  single  bill,  if  there  be  any 
mistake. 

7th.  That  the  complainant,  if  he  have  any  remedy  in  the 
premises,  has  a  complete  remedy  in  a  court  of  common  law. 

The  cause  being  submitted  for  final  hearing  on  the  demurrer 
by  consent,  on  the  26th  day  of  November  1840,  Washington 
county  court  (T.  BUCHANAN,  A.  J.,).adjudged,  ordered  and 
decreed,  that  the  defendants  pay,  or  bring  into  this  court  to  be 
paid  unto  the  complainant,  the  sum  of  three  hundred  and  ten 
dollars,  current  money,  with  interest  thereon  from  the  eleventh 
day  of  June  eighteen  hundred  and  thirty-six,  until  paid,  or 
brought  in  as  aforesaid,  together  with  the  complainant's  costs 
of  suit,  to  be  taxed  by  the  register.  The  defendants  appealed. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  CHAMBERS,  and  SPENCE,  J. 

PALMER  for  the  appellants  contended — 

It  is  not  charged  in  the  bill  of  complaint  that  Newcomer, 
the  principal  in  the  single  bill,  is  insolvent,  and  unable  to  pay 
the  money;  nor  that  said  appellants,  or  either  of  them,  denied 
having  borrowed  the  money;  or  that  it  was  not  justly  due  and 
owing  to  complainant.  There  is  no  charge  in  the  bill  shewing 
the  necessity  of  calling  upon  the  parties,  defendants,  for  dis- 
covery of  facts  to  be  used  in  an  action  at  law  for  the  recovery 
of  the  money  lent.  To  the  complainant's  bill  the  defendants 
filed  a  demurrer,  &c.  On  the  26th  of  December  1840,  the 
case  was  submitted  to  the  Washington  county  court,  as  a  court 
of  equity,  without  argument,  by  the  agreement  of  counsel, 
when  the  court  decreed  that  the  defendants  pay,  or  bring  into 
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the  court  to  be  paid,  to  the  complainant,  the  sum  of  three  hun- 
dred and  ten  dollars,  current  money,  with  interest  thereon  from 
the  eleventh  day  of  June  1836,  until  paid,  or  brought  into  the 
court  as  aforesaid  to  be  paid,  together  with  the  complainant's 
costs  of  suit,  to  be  taxed  by  the  register.  This  case  presents 
a  number  of  questions  for  the  consideration  of  the  court  in  re- 
lation to  the  doctrine  regulating  principal  and  surety;  and  be- 
fore I  proceed  to  discuss  the  real  questions  involved  in  the  case, 
it  rnay  not  be  unprofitable  to  define  some  of  the  leading  prin- 
ciples governing  these  important  relations.  "The  contract  of 
surety  takes  place  where  one  person,  to  obtain  some  trust,  con- 
fidence or  credit  for  another,  engages  to  become  bound  or  an- 
swerable for  him."  This  contract  is  defined  by  Pothier  to  be 
a  contract  by  which  a  person  obliges  himself,  on  behalf  of  a 
debtor  to  a  creditor,  to  pay  him  either  the  whole  or  part  of 
what  is  due  from  such  debtor,  byway  of  accession  to  his  obli- 
gation; or  in  other  words,  it  is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  performance  of  some  duty,  in 
case  of  the  failure  of  another  person,  who  is  in  the  first  instance 
liable  to  such  payment  or  performance  of  such  duty.  Theobald 
on  Principal  and  Surety,  1.  Wherever  the  relation  of  princi- 
pal and  surety  subsists,  if  the  surety  pays  the  money,  he  has  a 
right  to  be  put  into  the  place  of  the  creditor,  as  to  all  his  re- 
medies for  the  recovery  of  the  debt  from  the  principal.  This 
right  of  subrogation,  in  equity,  is  based  upon  a  principal  of 
natural  justice,  which  springs  into  existence  immediately  the 
debt  falls  due,  and  the  surety  becomes  liable  to  be  called  on 
for  payment;  and  this  implied  contract  also  binds  the  creditor, 
if  required  by  bill  in  equity  to  sue  immediately  for  the  recove- 
ry of  his  debt.  King  vs.  Baldwin,  17  John.  Rep.  196.  1  Sto. 
Eq.  322.  14  Ves.  162.  Theobald  on  P.  and  S.  186. 

Sureties  are  the  favorites  of  a  court  of  equity,  and  those 
courts  will  never  bind  them  when  they  are  not  strictly  bound  at 
law.  Ludlow  vs.  Simond,  2  Cain's  Cas.  in  Er.  29,  per  Spen- 
cer, J.  They  cannot  be  bound  beyond  the  strict  letter  of  their 
contract,  either  in  a  court  of  law  or  equity.  Wright  vs.  Rus- 
sel  Wilson,  539.  1  Durn.  and  East.  291.  2  Harr.  &f  John.  41. 
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Fell  on  Guaranty,  116  to  123.  2  Cain's  Cases  in  Error,  1. 
If  the  creditor  does  any  act,  or  is  guilty  of  any  negligence, 
or  omits  to  do  any  act  which  his  duty  enjoins  him  to  do,  and 
the  omission  proves  injurious  to  the  surety,  the  latter  will  be 
discharged,  and  may  set  up  such  conduct  as  a  defence  in  an 
action  brought  against  him  in  a  court  of  equity.  7  John.  Rep. 
332.  2  John  Ch.  Rep.  554.  17  John.  Rep.  384.  Having  thus 
briefly  defined  the  principles,  which  as  a  general  rule,  regulate 
cases  in  which  the  rights  of  principal,  surety  and  creditor  are 
involved,  I  will  now  proceed  to  examine  the  points  which  I 
propose  to  submit  to  the  court  in  this  case  for  consideration. 
It  is  difficult  to  conjecture  upon  what  principle  of  equity  the 
decree  of  the  county  court  can  be  sustained,  there  being  no 
allegations  in  the  complainant's  bill  to  give  the  court  jurisdic- 
tion to  grant  the  relief  prayed,  particularly  against  Stonebraker , 
who  is  a  mere  surety,  always  to  be  favoured  by  a  court  of 
equity.  The  only  charge  in  the  bill  which  will  be  pretended 
gives  jurisdiction  to  the  court  is,  the  mistake  in  executing  the 
single  bill  in  question,  by  omitting  the  word  dollars.  It  will 
be  remembered  that  in  this  case,  the  object  of  the  complainant 
is  the  recovery  of  money  only,  for  which  a  court  of  equity 
will  never  lend  its  aid  where  the  party  has  a  remedy  at  law. 
He  has  such  remedy,  as  I  will  hereafter  shew,  at  least  against 
Newcomer,  the  principal  in  the  single  bill.  Courts  of  Chan- 
cery, unquestionably  have  jurisdiction  to  grant  relief  in  cases 
of  mistakes  in  written  instruments  to  prevent  manifest  injus- 
tice and  wrong,  by  reforming  contracts  or  instruments  of  wri- 
ting, so  as  to  make  them  conformable  to  the  precise  intention 
of  the  parties,  and  to  supply  defects  and  correct  mistakes,  by 
compelling  the  parties  to  make  and  execute  such  instruments 
as  was  intended.  And  the  court  of  equity  in  all  such  cases, 
sustain  jurisdiction  on  the  ground,  that  the  party  complainant 
is  remediless  in  a  court  of  law.  1  FonbL  Equity  B,  chap.  1, 
sec.  7,  page  38  to  42.  1  Story's  Equity,  164.  1  Mad.  Chan- 
cery, 42,  55,  65.  The  better  opinion  seems  to  be,  that  equity 
will  not  in  any  case  grant  relief  or  supply  defects  in  bonds, 
notes,  &c.,  against  mere  sureties,  where  the  recovery  of  money 
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only  is  the  object  of  the  complainant,  except,  perhaps,  in  cases 
against  trustees,  executors  and  administrators  of  deceased 
sureties  to  reach  assets  in  their  hands,  where  the  principal  is 
insolvent  and  unable  to  pay.  1  Fonbl.  42.  Sheffield  vs.  Lord 
Castleton,  2  Vern.  Rep.  393.  Simpson  vs.  Field,  2  Chan.  Cas. 
22.  Bishop  vs.  Church,  2  Ves.  Sen.  101,  371.  1  Cox1  Rep. 
200.  Ludlow  vs.  Simond,  2  Cain's  Cases  in  Error,  1.  It 
would  be  in  violation  of  the  first  principles  of  a  court  of  equity, 
in  relation  to  the  doctine  governing  principle  and  surety,  to 
compel  the  surety  to  pay  the  debt  of  the  principal,  when  he  is 
perfectly  solvent  and  able  to  pay  himself. 

It  may  be  said,  that  my  notions  on  this  subject  are  impugned 
in  1  Story's  Equity,  (new  Ed.}  178,  where  it  is  said  that  a 
court  of  equity  will,  under  certain  circumstances,  in  cases  of 
omissions  by  mistake,  grant  relief  as  fully  against  a  surety  or 
guarantee,  as  against  the  principal  debtor,  and  to  sustain  the 
general  remark,  Mr.  Story  cites,  Wiser  vs.  Blakely,  1  John  Ch. 
#.607.  Bing  vs.  Raddi/,  6  John  Ch.  R.  302.  Rowstonevs. 
Parr,  3  Russ.  Rep.  424.  Montville  vs.  Houghton,  7  Conn.  R. 
547.  Minge  vs.  Feilder's  Executrix,  2  Washington  Rep.  136. 

These  cases,  at  least  the  most  of  them,  if  critically  exam- 
ined, will  be  found  fully  to  sustain  my  positions;  that  before  a 
court  of  equity  will  grant  relief  against  a  mere  surety,  it  must 
appear  that  the  principal  is  insolvent,  and  the  debtor  remediless 
at  law.  In  the  case  of  Wiser  vs.  Blakely,  Chancellor  Kent,  in 
giving  his  opinion,  decides  the  very  question  under  consider- 
ation. He  says,  "perhaps  it  would  be  premature  to  take  an 
account  of  the  assets  in  the  hands  of  the  executor  of  the  surety, 
until  the  default  af  the  principal  and  his  inability  to  pay,  are 
Jully  ascertained."  This  would  seem  to  be  conclusive  upon 
this  subject.  In  the  case  of  Berg  vs.  Radcliff,  the  debtor  at- 
tempted to  reach  assets  in  the  hands  of  the  executors  of  the 
deceased  surety,  William  Radcliff,  who  was  surety  for  his  son 
John  Radcliff;  and  it  appears  from  the  case,  that  John  Radcliff, 
the  principal,  had  become  insolvent  and  had  been  discharged 
under  the  insolvent  act,  and  the  remarks  of  the  Chancellor,  in 
deciding  the  case  were,  certainly,  made  with  reference  to  that 
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fact,  which  is  in  strict  accordance  with  his  opinion  in  Wiser  vs. 
Blakely.  So  in  the  case  of  Montville  vs.  Houghton,  it  appears 
from  the  complainants  statement,  that  John  W.  Houghton,  the 
principal  in  the  bond  there  in  question,  had  become  insolvent, 
conveyed  away  his  property  and  removed  from  the  State;  and 
that  about  the  time  of  his  failure  he  conveyed  to  Burrise 
Thompson,  his  surety  in  the  bond,  property  sufficient  to  indem- 
nify him  from  all  loss  by  reason  of  his  suretyship.  The  other 
cases  referred  to  by  Mr.  Story,  it  would  seem,  do  not  conflict 
with  the  principle  contended  for.  The  true  principle  to  be  ex- 
tracted, from  a  careful  examination  of  all  the  cases  in  relation 
to  this  subject  is,  that  a  court  of  equity  will  not  lend  its  aid  to 
correct  mistakes  or  supply  defects,  in  written  contracts,  against 
a  mere  surety,  where  the  relief  prayed  is  the  payment  of  mo- 
ney only,  unless  it  be  shewn,  that  the  principle  in  the  con- 
tract is  insolvent,  and  unable  to  pay  the  debt  himself.  This 
seems  to  be  within  the  very  definition  of  the  contract  of  sure- 
ty, as  before  given.  The  surety  promises  to  pay  the  debt  of 
the  principal  in  case  of  his  failure  to  pay,  who  is  in  the  first 
instance  liable  (in  equity)  to  pay.  The  surety  has  no  beneficial 
interest  in  the  matter.  He  merely  exercises  his  bounty  and 
good  will  in  becoming  bound,  without  any  consideration,  and 
a  court  of  equity  will  look  into  the  whole  transaction,  and  see 
that  no  injustice  is  done.  The  debtor  must  first  look  to  the 
principal  to  obtain  his  money,  and  if  he  cannot  be  compelled 
to  pay  by  reason  of  insolvency,  the  surety  becomes  immediately 
liable  in  a  court  of  equity.  The  rule  is  different  in  a  court  of 
law,  where  all  the  obligees  are  considered  principals,  as  between 
the  obligees  and  obligors.  If  the  complainant  had  charged  in 
his  bill,  that  Newcomer  was  insolvent  and  unable  to  pay  the 
debt,  and  that  he  could  not  proceed  in  a  court  of  law  without 
the  aid  of  a  court  of  equity  for  discovery,  the  case  would  pre- 
sent an  entirely  different  question,  and  wrould  require  mere 
consideration  than  it  now  does  to  solve  the  difficulty. 

Secondly.  The  complainant  has  a  complete  remedy  at  law. 
If  the  single  bill  be  "void  and  of  no  effect,"  as  is  charged  in 
complainant's  bill,  it  is  as  though  no  single  bill  had  never  been- 
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given,  and  the  complainant  can  sustain  an  action  of  assumpsit 
for  the  money  lent,  at  any  rate  against  Newcomer,  the  princi- 
pal in  the  note,  to  whom  the  money  was  lent,  and  from  aught 
that  appears,  is  entirely  solvent  and  able  to  pay  the  money. 
There  is  a  material  distinction  between  the  security  given  for 
the  money  lent,  and  the  contract  of  lending,  and  therefore, 
wherever  money  has  been  lent,  it  may  be  recovered  in  an  ac- 
tion at  law,  although  the  security  itself  is  void.  This  princi- 
ple has  been  carried  so  far  as  to  enable  the  lender  of  money  to 
recover  the  money  lent,  when  the  security  given  for  it  is  de- 
clared void  by  statute.  Comyn  on  Contracts,  384.  2  Strange 
Rep.  1249.  1  Black  Rep.  26.  2  Wilson  Rep.  309.  Rob- 
inson vs.  Bland,  2  Burr.  1077.  Miller  vs.  Martin,  19  John. 
Rep.  1.  8  Cowen,  24.  4  Wend.  654.  22  Wend.  Rep.  342. 
Many  other  cases  might  be  cited  to  sustain  this  position,  like 
the  cases  of  notes,  &c.,  where  the  stamp  is  omitted,  &c. 

It  is  laid  down  in  the  books,  that  at  law  all  the  obligors,  as  be- 
tween the  obligors  and  obligees,  are  principals,  and  are  jointly 
liable  for  the  money  lent,  they  being  joint  contractors,  and  joint 
borrowers.  If  this  principle  can  be  sustained,  a  joint  action 
of  assumpsit  can  be  sustained  in  a  court  of  law  against  both 
Stonebraker  and  Newcomer ;  that  let  the  case  be  as  it  may  in 
relation  to  a  joint  action  against  the  principal  and  surety,  it  is 
certain  that  an  action  at  law  can  be  supported  against  New- 
comer, if  the  single  bill  be  void,  as  it  most  certainly  is,  if  the 
allegations  of  the  complainant  be  true. 

It  is  further  contended,  that  sn  action  at  law  can  be  sustain- 
ed on  the  single  bill  itself,  by  making  proper  averments  in  the 
declaration,  stating  that  the  omission  of  the  word  dollars  in 
the  single  bill  was  the  result  of  a  mistake  in  writing  it,  and 
prove  the  averments  by  parol  evidence.  This  course  would  cer- 
tainly promote  the  ends  of  justice,  and  would  be  a  proper  mode 
of  proceeding,  unless,  indeed,  it  conflicts  with  some  settled 
principle  of  law  in  special  pleading.  This  course  seems  to  be 
warranted  by  authority.  Per  Parker  C.  Judge,  in  Brown  vs. 
Gillman,  13  Mass.  Rep.  158.  Penniman  vs.  Barremoret 
59  v.ll 
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Mart.  Lou.  Rep.  497.  Lynn  vs.  Risburg,  2  Da//.  Rep.  180. 
Grier  vs.  Grier,  1  Da//.  Rep.  172.  Hunt  vs.  Adams,  6  Mass. 
Rep.  519.  Bangs  vs.  Snow,  1  Mass.  Rep.  181.  Vinal  vs. 
Burrill,  16  Pick.  Rep.  181.  Legal  rights  must  be  ascer- 
tained by  legal  means,  and  courts  of  equity  will  never  lend 
their  aid  where  equity  and  justice  do  not  imperiously  demand 
it.  Bosley  vs.  McKim,  7  Harr.  #  John.  160.  7  Gill  fy  John. 
117. 

PRICE  for  the  appellee. 

Upon  the  first  point  raised  by  the  appellants,  namely,  that 
there  is  a  plain  and  adequate  remedy  at  law,  it  may  be  proper  to 
say,  that  an  action  of  debt  was  in  fact  brought  upon  this  in- 
strument, and  the  court  of  law  decided  upon  argument  that 
it  could  not  be  maintained.  This  is  not  referred  to  as  a  fact 
in  the  cause,  but  as  a  decision  upon  the  very  case  now  before 
the  court.  It  is  alleged  however,  that  assumpsit  for  money 
lent,  or  for  money  had  and  received,  would  well  lie,  as  it  will 
lie  in  all  cases  where  a  bond  is  void,  and  cannot  itself  be  made 
the  foundation  of  the  suit.  But  it  is  submitted  that  in  such 
case,  the  action  would  not  be  upon  the  instrument,  and  could 
only  reach  the  party  who  had  actually  received  the  money.  If 
such  therefore  should  be  the  only  remedy,  the  surety  must  be 
exonerated,  and  if  the  principal  should  be  insolvent,  as  happens 
to  be  the  case  here,  the  debt  would  be  entirely  lost. 

To  oust  this  court  of  its  jurisdiction,  it  is  not  sufficient  to 
shew  merely,  that  there  may  be  some  partial  and  imperfect  rem- 
edy at  law.  If  the  remedy  at  common  law  be  not  co-extensive 
with  the  plaintiff's  case,  or  if  it  be  more  adequate,  complete, 
and  extensive  in  equity,  the  jurisdiction  of  equity  is  as  perfect 
as  if  there  were  no  remedy  at  law  at  all.  Coale  et  ux.  vs.  Barney 
et  ux.  1  Gill  #  John.  324.  1  Story's  Eq.  94.  Can  there- 
fore a  remedy  at  law  be  said  to  be  full  and  adequate,  which 
permits  one  obligor  to  escape  entirely,  and  visits  upon  the  com- 
plainant an  entire  loss  of  his  debt? 

Supposing  however  that  the  remedy  at  law  were  full  and 
adequate,  there  would  still,  it  is  submitted,  be  a  concurrent 
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remedy  in  this  court,  in  all  cases  of  mistake,  which  of  itself, 
and  intrinsically,  constitutes  one  of  the  great  heads  of  equity 
jurisdiction.  Thus  also  fraud  is  cognizable  at  law,  and  to  ma- 
ny purposes  as  efficaciously  as  in  equity,  but  could  it  be  said 
that  courts  of  equity  are  for  that  reason  to  be  ousted  of  their 
inherent  jurisdiction  in  cases  of  fraud?  So  also  in  dower,  and 
in  contribution  between  co-sureties,  the  jurisdiction  of  the 
courts  of  equity  is  undoubted,  though  the  courts  of  common 
law  in  the  same  cases  afford  redress. 

It  is  said  however,  that  one  of  these  obligors  is  a  surety, 
and  the  objection  is  strongly  urged  that  the  principal  debtor  is 
not  shewn  to  have  been  insolvent,  which  it  is  contended  was 
necessary  as  a  foundation  for  the  relief  which  is  prayed  in  this 
court. 

There  is  a  distinction  on  this  subject  which  the  counsel 
seems  to  have  overlooked,  which  is,  that  equity  will  not  alter, 
vary  or  extend  the  contract  in  order  to  charge  a  surety,  who 
by  the  contract,  as  it  stands,  is  not  legally  bound ;  the  language 
of  the  books  being,  that,  as  against  a  surety  the  contract  can- 
not be  carried  beyond  the  strict  terms  of  it.  6  John.  Chan. 
Rep.  309.  Upon  the  same  principle  a  court  of  equity  will 
not  reform  a  joint  bond  against  a  mere  surety,  so  as  to  make 
it  several  against  him,  upon  the  presumption  of  a  mistake  from 
the  nature  of  the  transaction.  1  Story's  Eq.  178,  pi.  164. 
For  this  would  be  to  render  a  surety  liable  by  varying  the  terms 
of  his  contract,  and  this,  as  Chancellor  Kent  observes,  a  court 
of  equity  will  not  readily  do.  6  John.  Chan.  Rep.  308.  But 
where,  as  in  this  case,  the  object  is  to  supply  an  accidental 
omission  in  the  terms  of  the  bond,  and  to  reform  the  contract, 
by  making  it  what  all  the  parties  intended  it  to  be,  it  is  within 
the  ordinary  jurisdiction  of  this  court,  to  hold  the  party  to  his 
original  intention,  be  he  surety,  or  be  he  principal.  1  Story's 
Eq.  178.  "  A  party  who  joins  in  a  bond  as  surety,"  says 
Chancellor  Kent,  "is  as  much  bound  in  law  and  equity  as  the 
principal.  Such  contracts  are  of  every  day's  occurrence  in  the 
business  of  life,  and  recognized  as  valid  in  every  system  of 
jurisprudence;  and  it  would  be  most  extraordinary,  and  a  very 
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great  blemish  in  the  administration  of  justice,  if  the  protection 
of  a  court  of  equity  was  altogether  denied  to  a  creditor,  re- 
quiring equitable  assistance  against  a  surety.  The  surety  is, 
in  the  contemplation  of  a  court  of  equity,  as  much  bound  as 
the  principal  by  the  terms  of  his  contract."  6  John.  Chan. 
Rep.  307. 

In  the  case  of  The  East  India  Company  vs.  Boddam,  9  Ves. 
464,  Lord  Elden  holds  this  strong  language — "that  in  a  joint 
and  several  bond,  and  as  between  the  obligors  and  obligees,  all 
the  obligors  are  principal  debtors,  though  as  between  each 
other,  they  may  have  the  rights  and  remedies  resulting  from  the 
relation  of  principal  and  surety."  And  this  it  will  be  remem- 
bered, was  in  a  court  of  equity. 

The  distinction  already  adverted  to,  is  further  illustrated  by 
the  case  of  Sumner  vs.  Powell,  2  Manro  Rep.  36,  37.  The 
object  of  the  complainant  in  that  case  was  to  have  a  joint  deed 
of  indemnity  decreed,  to  be  several  as  to  the  each  of  the  cov- 
enanters, several  of  whom  had  executed  it  without  considera- 
tion, and  were  therefore  to  be  regarded  as  mere  sureties.  The 
master  of  the  rolls  stated  the  question  to  be,  whether  any  other 
effect  could  be  given  to  that  covenant  in  equity,  than  it  had  at 
law?  and  after  referring  to  some  of  the  cases  on  the  subject,  he 
observes,  "as  it  is  only  a  joint  covenant  that  is  given,  how  can  I 
say  that  it  is  any  thing  more  than  a  joint  covenant  that  was  meant 
to  be  given?  It  is  not  attempted  to  be  shewn,  that  there  was 
any  mistake  in  drawing  the  deed,  or  that  there  was  any  agree- 
ment for  a  covenant  of  a  different  sort."  The  necessary  ex- 
planation is,  that  if  there  had  been  a  mistake  in  drawing  the 
deed,  the  case  would  have  been  different,  and  the  relief  grant- 
ed. As  it  was  however,  the  bill  was  dismissed. 

The  case  of  Crosby  vs.  Jonathan  Middleton  et  al.  Prec.  in 
Ch.  309,  is  directly  in  point.  The  facts  were  these :  A  bond  for 
JE500  was  sealed  and  delivered  by  Thomas  Middleton,  the 
principal  debtor,  and  Jonathan  the  defendant,  as  his  surety:  but 
Collison,  who  drew  the  bond,  left  out  Jonathan's  name.  Tho- 
mas and  the  plaintiff  had  several  dealings  together  for  many 
years  afterwards,  and  until  Thomas  failed  and  went  to  Jamaica. 
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In  May  1700,  the  obligee  came  to  Janathan,  and  having  fold- 
ed down  the  bond,  shewed  him  the  condition,  with  his  hand 
and  seal,  and  demanded  the  money  or  fresh  security,  which  he 
agreed  to,  and  proposed  Mr.  Rycock,  who  demanding  a  sight 
of  the  bond,  discovered  the  mistake,  and  then  dissuaded  Jon- 
athan from  entering  into  the  new  bond.  Mr.  Bird,  a  lawyer, 
advised  him  that  the  bond  was  void  against  him.  The  plain- 
tiff then  filed  his  bill  to  be  relieved  against  the  fraud  in  Colli- 
son,  and  to  have  a  performance  of  Jonathan's  last  agreement. 
The  bond  was  a  very  ancient  instrument,  and  no  interest  had 
been  paid  for  forty-nine  years. 

It  was  insisted  by  Dobyins  for  Jonathan,  that  he  was  never 
bound;  had  committed  no  fraud,  but  on  the  contrary  was  cir- 
cumvented into  the  last  agreement. 

Lord  Keeper.  Your,  defence  will  not  prevail,  for  his  hand 
and  seal  is  sufficient  evidence  for  equity  to  relieve  against.  I 
must  decree  against  you  on  the  first  agreement:  but  since  for- 
ty-nine years  is  not  a  sufficient  time  to  ground  a  presumption 
in  equity,  as  you  would  have,  you  may  take  an  issue,  and  try 
payment  or  non-payment,  next  assizes. 

This  case  is  cited  by  Chancellor  Kent,  6  John.  Chan.  Rep. 
308,  with  approbation,  and  it  covers  every  point  material  to 
the  plaintiff  in  this  cause. 

It  was  a  mere  misprision  of  the  clerk  who  drew  the  bond, 
in  omitting  to  insert  in  the  body  of  the  instrument  the  name 
of  one  of  the  obligors.  Here  the  mistake  is  more  vital  to  the 
obligation,  for  it  omits  the  sum  for  which  it  was  intended  to 
be  given.  The  case  proves  moreover,  that  there  is,  under  such 
circumstances,  no  remedy  at  law,  and  no  difference  in  equity 
between  the  case  of  a  principal,  and  that  of  a  surety.  It  proves 
furthermore,  that  there  is  nothing  in  the  objection  that  the  court 
are  asked  to  pass  a  decree  for  the  simple  payment  of  a  sum  of 
money. 

It  is  true,  that  in  the  case  of  a  plain  bond  for  the  payment 
of  money,  and  nothing  more,  there  can  be  no  pretence  for  ap- 
plying to  a  court  of  equity.  But  where  it  is  not  a  bond  until 
this  court  made  it  such,  it  is  the  uniform  course  of  equity  to 
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decree  the  payment  of  the  money.  The  idea  is,  that  the  plain- 
tiff may  go  to  equity  to  have  his  bond  reformed,  and  then  go 
back  to  a  court  of  law  to  compel  payment  of  the  money.  But 
this  cannot  be.  Reason  and  analogy  are  both  against  it.  1 
Story"1 s  Eq.  159.  In  cases  of  complicated  accounts,  the  court 
decrees  the  sitrple  payment  ot'  money.  So  in  cases  of  contri- 
bution. So  where  a  bill  is  filed  for  a  legacy.  But  the  anal- 
ogies under  the  head  of  discovery  are  more  in  point,  the  rule 
in  these  cases  being,  that  where  the  jurisdiction  once  attaches 
for  discovery,  and  the  discovery  is  obtained,  the  court  will  fur- 
ther entertain  the  bill  for  relief,  if  the  plaintiff  prays  it.  7 
Cranch  Rep.  89. 

So  where  a  bill  is  filed  for  a  discovery  of  the  contents  of  a 
lost  bond,  if  the  plaintiff  entitles  himself  to  the  discovery  and 
obtains  it,  the  court  will  proceed  to  decree  payment  of  the  bond. 
1  Story's  Eq.  81. 

STEPHEN,  J.,  delivered  the  opinion  of  the  court. 

We  think  that  the  decree  of  the  court  belowT  in  this  case 
was  correct,  and  ought  to  be  affirmed.  The  complainant  had 
not  full  and  adequate  remedy  at  law,  and  was  therefore  enti- 
tled to  the  relief  which  he  solicited  at  the  hands  of  a  court  of 
equity.  The  instrument  executed  by  the  principal  and  his 
surety,  was  intended  to  be  a  joint  and  several  single  bill,  for 
the  payment  of  money  lent.  By  mistake  and  accident,  as 
charged  in  the  bill,  to  which  there  was  a  demurrer,  the  word 
"dollars"  was  omitted  by  mistake,  in  consequence  of  which 
the  plaintiff  was  deprived  of  the  specific  security  which  was 
intended  to  be  given,  and  was  unable  to  support  his  action 
upon  the  single  bill,  in  a  court  of  law,  as  a  specialty.  The 
principle  being  well  settled,  that  the  consideration  of  a  single 
bill  cannot  be  enquired  into,  or  a  failure  of  it  averred  or  proved 
in  an  action  upon  it  at  law.  9  Gill  fy  John.  342.  It  is  there- 
fore inconsistent  with  the  legal  attributes  of  such  an  instru- 
ment, or  its  character  of  conclusiveness,  as  a  specialty,  that 
it  should  rest  partly  in  writing,  and  partly  in  parol.  Where 
the  ambiguity  is  not  latent,  and  raised  by  extrinsic  evidence, 
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but  patent,  or  apparent  on  the  face  of  the  instrument,  parol  ev- 
idence is  not  admissible  to  explain  such  ambiguity;  as  where 
a  blank  is  left  for  the  devisees  name  in  a  will,  parol  evidence 
cannot  be  admitted  to  show  whose  name  was  intended  to  be 
inserted.  Roscoe  on  Ev.  12. 

According  to  contract,  the  plaintiff  was  entitled  to  a  secu- 
rtiy  of  higher  dignity  than  a  mere  parol  promise.  He  was 
entitled  to  a  sealed  instrument,  the  consideration  of  which 
could  not  be  enquired  into,  and  although  he  might  have  a  rem- 
edy for  his  money  in  a  court  of  law,  in  a  different  form  of  ac- 
tion, it  might  not  be  so  full,  adequate  and  complete,  as  the  one 
contemplated  by  the  parties.  7  Conn.  Rep.  549.  In  that  case 
a  bond  was  intended  to  be  executed,  but  the  seal  was  omitted 
by  accident;  relief  was  granted  in  equity,  although  it  was  con- 
tended that  the  party  had  his  remedy  at  law.  The  judge  in 
delivering  his  opinion  observing,  that  the  plaintiffs  were  enti- 
tled to  a  bond,  the  consideration  of  which  could  not  be  en- 
quired into  at  law.  The  remedy  might  not  be  adequate. 

No  doubt  can  be  entertained  as  to  the  jurisdiction  of  a  court 
of  equity  to  correct  the  mistake  in  this  case,  and  that  such  re- 
lief will  be  granted  even  in  the  case  of  a  surety.  See  1  John. 
C.  Rep.  609.  The  surety  in  this  case  is  equally  bound  with 
the  principal  for  the  payment  of  the  money;  in  a  joint  and 
several  bond,  and  as  between  the  obligors  and  obligees,  all  the 
obligors  are  principal  debtors,  though  as  between  each  other 
they  may  have  the  rights  and  remedies  resulting  from  the  re- 
lation of  principal  and  surety.  6  John.  C.  Rep.  309.  In  the 
same  book  307,  Chancellor  Kent  says:  a  party  who  joins  in 
a  bond  as  surety,  is  as  much  bound  in  law  and  equity  as  the 
principal.  Such  contracts  are  of  every  day's  occurrence  in 
the  business  of  life,  and  recognized  as  valid  in  every  system 
of  jurisprudence ;  and  it  would  be  most  extraordinary  and  a 
very  great  blemish  in  the  administration  of  justice,  if  the  pro- 
tection of  a  court  of  equity  was  altogether  denied  to  a  credi- 
tor requiring  equitable  assistance  against  a  surety.  The 
surety  is,  in  the  contemplation  of  a  court  of  equity,  as  much 
bound  as  the  principal,  by  the  terms  of  his  contract.  So  in- 
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page  306,  the  Chancellor  says  of  the  surety,  by  joining  in  the 
bond  becomes  a  principal  debtor  to  the  obligee,  and  the  debt 
is  presumed  to  have  been  created  upon  the  credit  given  to  the 
surety,  as  well  as  to  the  principal  debtor.  Upon  the  whole,  we 
think  the  decree  cf  the  court  below  is  correct  and  ought  to  be 
affirmed. 

DECREE  AFFIRMED. 


RICHARD  RAGAN  vs.  H.  H.  GAITHER. — December  1841. 

When  to  a  declaration  the  defendant  pleads  several  pleas,  one  of  which  only 
is  an  issuable  plea,  the  others  concluding  with  a  verification,  and  without 
requring  a  replication,  he  consents  to  a  jury  being  sworn,  this  is  a  waiver 
of  the  other  pleas. 

G.  sold  R.  a  lot  for  $700 — agreed  to  make  a  pavement  in  front  of  the  proper, 
ty,  and  to  clear  all  incumbrances;  and  was  to  receive  the  $700  on  giving 
a  good  and  sufficient  deed.  The  contract  was  dated  17th  June  1836,  and 
R.  was  to  receive  the  rent  from  1st  July  ;  but  if  the  deed  was  not  given  by 
that  day,  G.  was  to  receive  the  rent  until  he  gave  a  good  deed.  Held,  that 
the  payment  of  the  purchase  money  and  conveyance  of  the  property  were 
to  be  acts  of  concurrent  performance,  and  that  a  declaration  upon  the  con. 
tract,  alleging  that  the  plaintiff  was  at  all  times  ready  to  execute,  and  did  ex^ 
ecute  and  offer  to  deliver  a  good  and  sufficient  deed  before  the  action  was 
instituted,  was  after  verdict  equivalent  to  an  allegation  of  seizin  in  the 
plaintiff,  the  vendor. 

On  a  motion  in  arrest  of  judgment,  the  verdict  will  bo  supported  by  every  fair 
legal  intendment,  and  the  court  will  assume,  that  every  thing  was  proved 
of  which  it  is  necessary  for  the  plaintiff  to  have  offered  proof,  to  establish 
the  truth  of  the  allegations  contained  in  his  declaration. 

Where  evidence  in  relation  to  a  claim  for  money  was  offered  by  both  parties, 
it  is  error  in  the  court  to  instruct  the  jury,  that  upon  the  foregoing  state. 
ment  of  facts,  the  plaintiff  is  entitled  to  recover  the  whole  amount  of  his 
demand;  the  truth  of  the  facts,  offered  in  evidence  should  have  been  left  to 
the  jury. 

Where  deeds  constitute  a  material  part  of  the  plaintiff's  case,  and  are  not  in- 
serted in  the  bill  of  exceptions,  and  the  correctness  of  the  county  court's 
instruction  depends  upon  the  effect  of  such  deeds,  this  court,  in  the  absence 
of  such  documents,  will  not  assume  that  the  county  court  was  warranted 
in  giving  a  hypothetical  direction  in  favor  of  the  plaintiff. 

Where  a  vendor  sold  land  clear  of  all  incumbrances,  and  at  the  time  of  his 
action  brought  for  the  purchase  money,  he  hold  but  an  equitable  title,  sub. 
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ject  to  an  incumbrance,  and  the  fee  was  in  a  third  person,  and  the  title  re* 
mained  in  that  condition  until  the  time  of  trial,  the  plaintiff  cannot  recover. 

What  length  of  time  in  neglecting  to  perform  a  contract  is  unreasonable,  and 
would  authorise  its  recision  at  the  will  of  the  party  complaining  of  such 
neglect,  is  a  matter  of  law,  to  be  determined  by  the  court. 

A  prayer  for  an  instruction  to  the  jury  ought  not  to  be  so  framed  as  to  submit 
a  question  of  law  to  their  determination,  and  the  refusal  to  grant  a  prayer 
eo  framed,  is  not  error. 

APPEAL  from  Washington  County  Court. 

This  was  an  action  of  trespass  upon  the  case,  brought  on 
the  14th  February  1829,  by  the  appellee  against  the  appellant. 

The  plaintiff  declared  as  follows — "For  that  whereas  here- 
tofore, to  wit,  on  the  17th  June  1836,  &c.,  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said  defendant,  bar- 
gained with  and  agreed  to  sell  the  said  defendant,  a  certain 
house  and  lot  on  Potomac  street  in  Hagerstown,  adjoining  the 
present  residence  of  the  said  defendant,  and  the  said  parties  re- 
duced the  said  contract  to  writing,  as  follows,  to  wit: 

I  hereby  acknowledge  that  I  have  sold  to  Richard  Ragan  the 
half  lot  adjoining  him,  formerly  belonging  to  Mr.  Heifty,  for 
seven  hundred  dollars,  and  that  I  am  to  make  the  pavement  in 
front  of  said  property,  and  to  clear  all  incumbrances.  The 
said  Richard  Ragan  to  receive  the  rent  of  said  property  from 
the  first  day  of  July,  and  I  am  to  receive  the  seven  hundred 
dollars,  on  my  giving  him  a  good  and  sufficient  deed.  If  the 
deed  is  not  given  by  the  first  of  July,  I  am  to  receive  the  rent 
of  said  property  until  I  give  him  a  good  deed. 

H.  H.  GAITHER. 

Test, — Charles  Mac  Gill. 

June  17th  1836,     I  accept  of  the  the  above  agreement. 

RICHARD  RAGAN. 

And  the  plaintiff  in  fact  says,  that  after  the  said  contract 
was  thus  reduced  to  writing,  and  signed  by  the  parties  in  man- 
ner and  form  aforesaid,  to  wit,  on  the  tenth  day  of  July  in  the 
year  aforesaid,  at,  &c.,  the  plaintiff  did  make  the  pavement  in 
front  of  the  said  property,  to  wit,  at  &c.;  and  although  the 
said  plaintiff  hath  always  been  willing  and  ready  to  clear  said 
property  of  all  incumbrances,  and  to  give  said  defendant  a  good 
60  v.ll 
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and  sufficient  deed  for  the  same,  if  the  said  defendant  would 
pay  to  the  plaintiff  the  purchase  money  thereof  as  aforesaid, 
and  although  the  plaintiff,  before  the  issuing  of  the  original 
writ  in  this  cause,  had  actually  prepared  and  executed  to  the 
said  defendant,  his  heirs  and  assigns  forever,  a  good  and  suf- 
ficient deed  for  the  said  property,  and  offered  and  proposed  to 
the  said  defendant  to  deliver  the  deed  to  him,  and  to  clear  the 
said  property  of  all  incumbrances,  if  the  defendant  would  pay 
the  said  purchase  money  to  the  plaintiff  as  aforesaid;  yet  the 
said  defendant  did  then  and  there  refuse  to  pay  the  said  pur- 
chase money,  or  any  part  thereof.  And  the  plaintiff  in  fact 
says,  that  the  defendant  hath  wholly  disregarded  his  said  con- 
tract, and  hath  always  heretofore  refused  and  neglected  to  per- 
form the  same,  and  doth  still  refuse,  to  wit,  at,  &c. 

2nd  Count.  And  whereas  heretofore,  to  wit,  on  the  said 
17th  June,  in  the  year  of  our  Lord  1836,  at,  &c.,  by  a  certain 
other  instrument  of  writing,  signed  by  the  said  Richard  Ragan 
and  the  said  Henry  H.  Gaither,  bearing  date  the  day  and  year 
aforesaid,  the  said  plaintiff  sold  to  Ihe  said  Ragan  a  certain 
other  half  lot  of  ground  adjoining  the  property  of  the  said 
Ragan,  which  formerly  belonged  to  Mr.  Heifty,  for  the  sum  of 
seven  hundred  dollars,  to  be  paid  by  the  said  Ragan  to  the 
said  Gaither  therefor.  And  it  was  further  agreed  between  the 
said  parties,  in  and  by  the  said  instrument  of  writing,  that  the 
said  Gaither  should  make  the  pavement  in  front  of  the  said 
property,  and  should  clear  the  said  property  of  all  incumbran- 
ces. And  it  was  further  stipulated  and  agreed  by  and  between 
the  said  parties,  in  and  by  said  instrument  of  writing,  that 
the  said  Gaither  should  receive  from  the  said  Ragan  the 
said  sum  of  seven  hundred  dollars,  upon  his  giving  to  the  said 
Ragan  a  good  and  sufficient  deed  for  the  said  property,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  And  the  said  Gai- 
ther in  fact  says,  that  after  the  making  of  the  said  agreement 
to  wit,  on  the  tenth  day  of  October  eighteen  hundred  and  thir- 
ty-six, at  the  county  aforesaid,  he  did  make  the  said  pavement 
in  front  of  the  said  property.  And  although  the  said  plain- 
tiff hath  at  all  times,  from  the  making  the  said  agreement  to 
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the  time  of  the  issuing  the  original  writ  in  this  cause,  been 
ready  and  willing  to  execute  and  deliver  to  the  said  Ragan  a 
good  and  sufficient  deed  for  the  said  property,  according  to 
this  said  agreement  in  that  behalf,  and  to  clear  the  said  prop- 
erty of  all  incumbrances ;  and  although  the  plaintiff  before  the 
impetration  of  the  original  writ  in  this  cause,  did  prepare  and 
execute  a  good  and  sufficient  deed  for  the  said  property  to  the 
said  Richard  Ragan,  his  heirs  and  assigns  forever,  and  did  offer 
and  propose  to  deliver  the  same  to  the  said  Richard  Ragan,  and 
to  clear  the  said  property  of  all  incumbrances,  if  the  said  Ragan 
would  pay  to  the  said  plaintiff  the  said  sum  of  seven  hundred 
dollars  for  the  same,  yet  the  said  Ragan  wholly  refused  to  do  so, 
and  the  said  defendant  did  not,  nor  would  pay  to  the  plaintiff 
the  said  purchase  money  due  for  the  same.  And  so  the  plaintiff 
saith  that,  &c.,  &c. 

The  defendant  pleaded,  1st.  That  he  did  not  undertake  or 
promise  in  manner  and  form  as  the  said  Gaither  hath  above 
thereof  complained  against  him,  and  of  this  he  puts  himself 
upon  the  country. 

2nd.  That  the  said  Gaither  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that 
the  agreement  of  the  said  Gaither  to  clear  saidproperty  of  all 
incumbrances,  and  give  the  said  Ragan  a  good  and  sufficient 
deed  therefor,  were  conditions  to  be  performed  by  the  said 
Gaither,  precedent  to  the  payment  by  the  said  Ragan  of  the  said 
sum  of  seven  hundred  dollars,  mentioned  in  the  said  contract, 
and  the  said  Gaither  did  not  perform  the  said  conditions  in 
manner  and  form  according  to  said  agreement,  and  this  he  the 
said  Ragan  is  ready  to  verify. 

3rd.  That  the  said  Gaither  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,  because  he  says,  that  for 
a  long  and  unreasonable  time  after  the  said  agreement  was  en- 
tered into,  to  wit,  until  the day  of  November  1838,  the 

said  Gaither  neglected  to  perform  the  said  agreement  on  his 
part,  and  did  not  clear  off  incumbrances,  and  give  the  said 
Ragan  a  good  and  sufficient  deed ;  whereupon  the  said  Ragan, 
on  the  day  and  year  aforesaid,  at  Washington  county  aforesaid, 
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rescinded  the  said  agreement,  of  which  the  said  Gaither  had 
notice,  and  this  the  said  Ragan  is  ready  to  verify.  Where- 
fore, &c. 

No  replications  appear  to  the  second  and  third  pleas. 

A  jury  was  then  empannelled  and  sworn,  who  found  that 
the  said  Richard  Ragan  did  undertake  and  promise,  in  manner 
and  form  as  the  said  Henry  H.  Gaither  above  against  him  com- 
plains, and  they  assess  the  damages  of  the  said  Henry  H. 
Gaither ,  by  reason  of  the  non-performance  of  the  promise  and 
assumption  aforesaid,  to  the  sum  of  seven  hundred  and  fifty- 
seven  dollars  and  twenty-five  cents,  current  money. 

The  defendant  Ragan,  then  moved  in  arrest  of  judgment, 
because  the  plaintiff  had  not  shewn  a  sufficient  ground  of  ac- 
tion in  his  declaration.  He  had  not  averred  a  performance  of 
the  contract  on  his  part,  nor  has  he  averred  a  positive  offer  to 
perform,  which  the  defendant  refused,  hindered  or  discharged 
him  from  doing.  It  is  not  stated  that  defendant  refused  to 
accept  a  deed,  and  it  does  not  appear  that  he  would  not  have 
accepted  a  deed,  if  one  had  been  tendered;  nor  is  it  averred 
that  plaintiff  had  paid  off  incumbrances,  or  that  he  offered  to 
pay  them  off,  and  defendant  hindered  or  discharged  him  from 
his  obligation  to  do  so.  Nor  is  there  any  other  sufficient  ex- 
cuse averred  in  the  non-performance  of  the  conditions  and  stip- 
ulations on  the  part  of  the  plaintiff  to  be  performed. 

The  county  court  overruled  the  motion  in  arrest,  and  ren- 
dered judgment  upon  the  verdict  for  the  plaintiff. 

FIRST  EXCEPTION. — The  plaintiff  to  support  the  issue  on 
his  part  joined,  offered  in  evidence  the  agreement  set  forth  in 
the  declaration ;  and  then  proved,  that  Peter  Hejlich  was  seiz- 
ed in  fee  of  the  half  lot  of  ground  and  premises  described  in 
said  agreement ;  that  the  said  Hejlich  afterwards  died,  having 
previously  made  in  due  form  of  law  his  last  will  and  testamentt 
in  which  he  appointed  Daniel  Carver  and  John  H.  Smith  the 
executors  thereof,  with  full  power  to  sell  said  property  men- 
tioned in  said  agreement;  that  said  executors  took  out  letters 
testamentary  on  said  will,  and  sold  said  property  to  Dr.  Wil- 
liam MacGillj  who  paid  them  all  the  purchase  money  except 
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a  balance  of  about  $266;  that  after  the  sale  of  said  property 
to  said  MacGill,  the  said  Smith  became  a  lunatic;  that  Mac- 
Gill  sold  his  said  right  to  the  said  property  to  the  plaintiff; 
that  no  deed  was  made  by  said  executors  to  said  MacGill,  be- 
cause said  balance  of  the  purchase  money  was  not  paid;  that 
after  the  death  of  said  MacGill,  and  before  the  sale  by  plain- 
tiff to  defendant,  the  following  proceedings  were  had  in  Wash- 
ington county  court  as  a  court  of  equity,  to  authorise  the  said 
Carver,  as  the  sole  acting  executor,  to  convey  said  property 
specified  in  said  agreement;  and  on  the  23rd  November  1837, 
a  decree  was  obtained  accordingly. 

The  plaintiff  further  proved  by  the  said  Daniel  Carver^  a 
competent  witness,  that  on  the  9th  day  of  November  1838,  he 
executed  and  acknowledged  the  following  deed.  (Here  fol- 
lows a  deed  from  Carver  to  the  plaintiff.)  The  plaintiff  fur- 
ther proved,  that  on  the  16th  day  of  November  1838,  he  ex- 
ecuted and  acknowledged  the  following  deed.  (Here  follows 
a  deed  from  Gaither  to  the  defendant.)  The  plaintiff  fur- 
ther proved  by  Daniel  Carver,  that  on  the  said  16th  day  of  No- 
vember 1838,  or  in  a  few  days  thereafter,  the  plaintiff  called 
on  him  to  go  with  him  the  plaintiff  to  the  defendant,  for  the 
purpose  on  the  part  of  the  plaintiff,  of  tendering  to  the  de- 
fendant the  conveyance  of  the  title  to  said  property;  that  they 
did  call  on  the  defendant,  and  the  plaintiff  then  offered  to  de- 
liver to  him  the  said  deed,  and  the  said  Carver  to  deliver  to  the 
plaintiff  the  said  deed  from  him  to  the  plaintiff,  so  as  to  con- 
vey the  title  to  the  defendant,  if  the  defendant  would  pay  to 
him  on  such  delivery  of  said  deeds,  the  amount  of  the  pur- 
chase money  mentioned  in  said  agreement;  that  the  defendant 
made  no  objection  to  the  title  of  said  property,  but  asked  the 
said  Carver  if  he  the  said  Carver  would  take  his,  the  defend- 
ant's note  to  him  the  said  Carver,  for  the  said  balance  of  the 
said  purchase  money  due  to  said  Carver  as  executor  as  afore- 
said, to  which  proposition  the  said  Carver  agreed.  That  the 
defendant  further  said,  that  after  paying  the  amount  to  said 
Carver,  and  deducting  the  amount  of  an  account  due  him  from 
plaintiff,  there  would  be  about  $300  balance  due  to  plain- 


478 


Ragan  vs.  Gaither. — 1841. 


tiff,  which  balance  of  the  purchase  money  he  would  pay  to  said 
Carver  and  Ihe  plaintiff,  provided  the  plaintiff  would  put  the 
fence  around  the  said  property  in  the  same  condition  it  was  at 
the  date  of  said  contract,  but  that  the  plaintiff  refused  so  to  do. 
The  plaintiff  further  proved  by  Richard  Wise,  a  competent 
witness,  that  some  time  before  the  date  of  said  deeds,  he  was 
employed  by  the  plaintiff  to  make  the  pavement  in  front  of  said 
property ;  that  he  made  the  same,  and  was  paid  therefor  by  the 
plaintiff,  and  that  at  the  time  he  was  making  the  same,  the  de- 
fendant was  several  times  present  and  gave  directions  in  rela- 
tion to  the  making  of  the  same,  and  was  satisfied  therewith. 
The  defendant  then  on  his  part  proved  by  the  said  Carver,  the 
said  witness  of  the  plaintiff,,  that  the  plaintiff  has  not  and  never 
had  a  deed  or  legal  title  to  the  premises  mentioned  in  said 
agreement;  that  after  the  said  decree  was  rendered,  but  before 
the  said  deeds  were  offered,  about  $266  being  due  and  unpaid, 
and  the  plaintiff  refusing  to  pay  said  balance,  alleging  that 
nothing  was  due,  the  witness  had  refused  to  make  him  a  deed, 
and  that  when  said  deeds  were  offered  by  the  plaintiff  and  wit- 
ness to  the  defendant,  he,  the  defendant,  did  not  look  at  or  say 
any  thing  about  the  deeds,  but  he  agreed  to  take  the  property, 
provided  the  plaintiff  would  place  the  fence  around  it  in  the 
same  condition  it  was  in  when  said  agreement  was  made,  and 
offered  to  leave  it  to  two  men  to  be  selected  by  the  plaintiff, 
whether  he  the  defendant  should  take  the  property  in  its  then 
condition,  or  the  plaintiff  should  place  it  in  the  condition  it 
was  in  at  the  date  of  the  agreement;  and  the  plaintiff  refusing 
to  do  so,  they  parted,  the  defendant  refusing  to  accept  the  deed. 
That  though  the  witness  executed  and  acknowledged  the  afore- 
said deed  to  plaintiff,  it  was  never  delivered ;  that  he  had  no 
knowledge  that  the  defendant  has  ever  had  possession  of  the 
property,  or  any  part  of  it;  that  after  the  contract  had  been 
made,  and  before  a  deed  was  offered,  the  fences  had  decayed 
very  much,  and  the  property  was  otherwise  delapidated,  and 
that  the  enclosure  had  been  very  indifferent  for  years  before 
the  contract;  that  the  legal  title  to  the  said  property  is  still  in 
him  the  said  Carver,  as  executor  as  aforesaid,  and  the  plain- 
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tiff  has  never  paid  the  $266  due  on  said  property.  Whereupon 
the  defendant  prayed  the  court  to  instruct  the  jury,  that  if  they 
believe  from  the  testimony,  the  title  in  the  property  never  was 
conveyed  to  defendant,  and  the  defendant  never  had  posses- 
sion of  the  same,  but  the  title  and  possession  remained  in  the 
same  situation  they  were  in  at  the  date  of  the  contract,  the 
plaintiff  is  only  entitled  to  recover  the  depreciation  of  the  value ; 
which  direction  the  court  refused  to  give,  but  were  of  the  opin- 
ion, and  so  instructed  the  jury,  that  upon  the  aforegoing  state- 
ment of  facts,  the  plaintiff  is  entitled  to  recover  the  whole 
amount  of  the  purchase  money;  to  which  instruction  of  the  court 
(T.  BUCHANAN,  A.  J.,)  to  the  jury,  the  defendant  excepted. 
SECOND  EXCEPTION. — In  addition  to  the  testimony  stated 
in  the  aforegoing  bill  of  exceptions,  the  defendant  offered  to 
prove  by  Charles  MacGill,  a  competent  witness,  that  it  was  un- 
derstood by  the  parties  at  the  time  of  making  their  contract, 
that  the  said  deed  should  be  given  by  the  plaintiff  within  the 
year  for  which  the  property  had  been  rented;  which  testimony 
the  court  rejected  as  illegal  and  incompetent.  The  defendant 
excepted. 

THIRD  EXCEPTION. — In  addition  to  the  testimony  stated  in 
the  aforegoing  bill  of  exceptions,  (all  of  which  is  made  a  part 
of  this  the  defendant's  third  bill  of  exceptions,)  the  defendant 
proved  by  Daniel  Carver,  the  aforesaid  witness,  that  for  one 
or  two  years  after  the  said  contract  was  entered  into  by  the 
plaintiff  and  defendant,  the  defendant  was  anxious  to  obtain 
the  title  for  the  said  property,  and  often  talked  to  him  upon  the 
subject,  and  requested  him  to  speak  to  the  plaintiff  and  pre- 
vail on  plaintiff  to  pay  the  sum  due  by  him  to  witness  on  said 
property,  in  order  that  he  plaintiff  might  obtain  a  title  which 
he  could  convey  to  defendant  in  performance  of  the  contract; 
that  during  part  of  this  time  when  defendant  was  urging  a 
performance  of  the  contract,  a  title  could  have  been  conveyed 
by  witness;  that  defendant  requested  the  said  Carver  to  tell 
the  plaintiff  that  he  wished  the  contract  performed,  which  wit- 
ness accordingly  did,  but  that  plaintiff  during  all  this  time  re- 
fused to  pay  the  money  due  by  him  on  said  property,  and  there- 
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fore  witness  would  not  make  him  a  deed ;  and  the  said  Carver 
further  proved,  that  for  a  considerable  time  before  plaintiff  went 
to  defendant  with  a  deed,  he  had  heard  nothing  from  defend- 
ant in  relation  to  his  contract  with  plaintiff,  but  he  thinks  plain- 
tiff told  him  defendant  had  refused  to  accept  the  property,  but 
he  has  no  positive  recollection  on  the  subject.  Whereupon 
the  defendant  by  his  counsel  prayed  the  court  to  instruct  the 
jury,  that  if  they  believe  from  the  testimony  the  plaintiff  had 
neglected  to  perform  or  offer  to  perform  his  contract  for  an  un- 
reasonable time,  the  defendant  had  a  right  to  rescind  his  con- 
tract; and  if  they  believe  that  the  defendant  had  rescinded  the 
contract,  or  the  plaintiff  on  the  request  of  defendant  refused  to 
perform  his  contract,  the  offer  of  the  deed  could  not  revive  it, 
and  they  must  find  for  the  defendant;  which  instruction  the 
court  refused  to  give,  but  were  of  opinion,  and  so  directed 
the  jury,  that  the  agreement  of  the  defendant  to  take  the  prop- 
erty at  the  price  stated  in  the  agreement,  if  the  plaintiff  would 
put  it  in  the  state  it  was  in  at  the  date  of  the  contract,  was  an 
acknowledgment  by  the  defendant  that  the  contract  was  still 
subsisting,  and  the  plaintiff  is  entitled  to  a  verdict  for  the  pur- 
chase money.  To  which  direction  of  the  court  to  the  jury  the 
defendant  excepted. 

The  cause  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSET,  CHAMBERS,  and  SPENCE,  J. 

By  JERVIS  SPENCER  for  the  appellant. 

In  support  of  the  motion  for  arrest  of  judgment,  filed  in  the 
above  case,  and  for  reason  why  the  decision  of  the  county 
court  should  be  overruled,  the  undersigned  respectfully  sub- 
mits— That  there  is  no  sufficient  averment  in  the  declaration 
of  the  performance,  or  excuse  of  performance  of  conditions 
precedent  to  be  performed  by  the  plaintiff.  The  offer  to  per- 
form must  not  be  a  qualified  offer,  and  there  is  no  sufficient  re- 
fusal stated  on  the  part  of  the  defendant  to  permit  plaintiff,  to 
make  and  deliver  him  the  deed.  The  refusal  averred,  is  to 
pay  the  money,  not  to  accept  the  deed.  See  Sudgen's  Ven- 
dors, 180.  1  Chitty's  Pleadings,  284.  See  also  the  forms  in 
Harris's  Entries,  Chitty,  &fc, 
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Non-performance  of  condition  precedent,  being  not  averred, 
objectionable  in  arrest  of  judgment.  Hotham  vs.  East  India 
Co.  1  T.  R.  367.  Where  an  excuse  stated  for  non-perfor- 
mance of  condition  precedent,  which  was  not  sufficient  in  law, 
objectionable  upon  writ  of  error.  Worley  vs.  Wood  and  al.  6 
East^s  Rep.  342. 

The  instruction  of  the  court  in  the  first  bill  of  exceptions 
is  wrong  for  the  folio  wing  reasons  t 

1st.  That  though  the  appellee  made  a  qualified  and  not  an 
absolute  tender  of  the  title,  as  long  as  the  title  and  possession 
had  not  changed,  the  only  remedy  for  the  recovery  of  the  whole 
of  the  purchase  money  would  have  been  by  a  bill  for  a  specific 
performance.  And  at  law  the  measure  of  damages  could  only 
be  the  injury  sustained  by  the  plaintiff  for  the  loss  of  his  con- 
tract, and  not  the  whole  purchase  money.  "If  either  vendor 
or  vendee  refused  to  perform  the  contract,  the  other  party  may 
bring  an  action  for  breach  of  contract,  or  file  a  bill  for  specific 
performance."  Sudgen's  Vendors,  2nd  American  &th  London 
edition,  page  164.  This  then  was  clearly  a  case  for  specific 
performance.  On  pages  .153  and  154,  same  book,  the  author 
says,  "We  are  to  consider  the  rules  by  which  equity  is'guided 
in  granting  a  specific  performance,  with  reference  to  the  agree- 
ment itself."  "The  original  foundation  for  these  decrees  was 
simply  this-— that  the  damages  at  law  would  not  give  the  party 
compensation  to  which  he  was  entitled,  that  is,  would  not  put 
him  in  a  situation  as  beneficial  to  him,  as  if  the  agreement  were 
specifically  performed.  On  this  ground  the  court  in  a  variety 
of  cases  has  refused  to  interfere,  when  from  the  nature  of  the 
case,  the  damages  must  necessarily  be  commensurate  with  the 
injury  sustained."  Thus  we  see  that  this  is  a  proper  case  for 
a  bill  for  a  specific  performance,  and  on  the  ground  that  dam- 
ages at  law  would  not  be  adequate.  Yet  the  decision  of  the 
court  below  has  gone  greatly  beyond  the  power  of  the  Court 
of  Chancery  in  deciding  a  specific  performance,  by  allowing 
the  plaintiff  to  recover  the  whole  amount  of  the  purchase  money, 
though  the  title  to  the  property  was  in  a  third  person  not  a  party 
to  the  suit,  and  the  plaintiff  had  complied  with  no  material  part 
61  v.ll 
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of  his  contract.  See  Fonblanque's  Equity,  1st  vol.  3rd  edit.  p. 
29,  30. 

2nd  Reason.  The  plaintiff  had  no  title  to  said  lot,  the  title 
being  in  a  third  party,  not  affected  by  the  proceedings  in  this 
case,  upon  whom  the  defendant  would  have  no  right  to  call  for  a 
conveyance  after  satisfying  the  plaintiff's  judgment.  Sugden's 
Vendors*  176. 

3rd  Reason.  The  plaintiff  has  not  proved  an  actual  tender 
of  the  title  and  refusal  on  the  part  of  the  defendant.  If  the 
vendee  is  going  to  bring  suit  for  the  purchase  money,  he  must 
make  an  unqualified  offer  of  the  deed.  He  must  actually  do 
what  he  has  to  perform,  or  be  refused  or  hindered  by  the  ven- 
dee, before  he  can  by  action  demand  a  performance  on  the  part 
of  the  vendee.  Sugden's  Vendors,  180.  Chitty  on  Contracts, 
274. 

4th  Reason.  The  court  directed  the  jury,  that  upon  the 
statement  of  facts,  the  plaintiff  was  entitled  to  recover  the  whole 
amount  of  the  purchase  money,  seven  hundred  dollars,  when 
by  the  said  statement  of  facts,  there  was  only  three  hundred 
dollars  due  to  the  plaintiff;  and  there  was  still  an  outstanding 
incumbrance  of  $266,  which  would  be  a  lien  on  said  property 
after  the  judgment  should  be  satisfied. 

btk  Reason.  The  plaintiff  did  not  shew  a  right  to  recover 
the  purchase  money,  inasmuch  as  he  had  not  shewn  a  com- 
pliance with  his  part  of  the  contract  in  clearing  said  property 
of  incumbrances. 

2nd  bill  of  exceptions  abandoned. 

Upon  the  third  bill  of  exceptions  it  is  submitted,  that  the 
court  erred  in  their  instruction.  Because  there  was  at  least 
sufficient  evidence  to  go  to  the  jury,  that  the  contract  had  been 
rescinded.  "Non-performance  of  condition  precedent  for  an 
unreasonable  time,  if  no  period  was  provided,  especially  if 
there  has  been  a  refusal  to  complete  it,  entitles  the  defendant 
to  abandon  the  contract.  "  Chitty' s  Contracts  275,  2nd  Amer- 
ican Ed.  The  witness  proves  a  decided  refusal  on  the  part  of 
plaintiff  to  perform  his  contract,  when  he  had  an  opportunity 
of  doing  so,  and  when  the  witness  at  request  of  defendant, 
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and  in  his  behalf,  desired  the  plaintiff  to  perform.  The  length 
of  time  which  had  elapsed  after  the  said  request  and  refusal, 
during  which  nothing  was  said  of  it,  was  a  circumstance  from 
which  the  jury,  connecting  it  with  other  facts,  might  infer  that 
it  was  rescinded.  These  were  at  least  facts  for  the  jury,  and  if 
the  conversation  which  took  place  at  the  time  the  title  was 
offered,  rebutted  the  inference  of  time,  and  the  refusal  of  the 
plaintiffs,  the  jury  ought  to  have  decided  on  the  preponderance 
of  the  testimony.  But  it  is  submitted,  that  the  conversation 
was  not  of  so  decided  a  character  as  to  authorise  the  court 
to  give  so  positive  an  instruction.  The  offer  of  the  defend- 
ant to  take  the  property  at  the  price  stated  in  the  agreeemnt, 
if  the  plaintiff  would  do  certain  things,  may  have  been  made 
with  reference  to  a  new  contract,  instead  of  being  a  recogni- 
tion of  the  old;  and  it  was  competent  for  the  jury  under  the 
circumstances  so  to  regard  it.  It  would  scarcely  be  reasona- 
ble that  one  party  to  a  contract,  after  refusing  to  perform  his 
part  of  the  contract,  should  keep  the  same  open  for  a  series 
of  years ;  and  when  he  finds  it  to  his  interest  to  carry  the  agree- 
ment into  effect,  should  offer  to  perform,  and  because  there  is 
no  positive  evidence,  the  defendant  gave  him  notice  of  re- 
scinding the  agreement,  exclude  the  defendant  of  all  the  inferen- 
ces deducible  from  the  lapse  of  time  and  silence  of  the  parties. 
It  is  submitted,  that  the  default  in  this  case  was  altogether 
on  the  part  of  the  plaintiff; — that  he  refused  to  perform  when 
thereto  requested  by  the  defendant: — that  two  years  and  five 
months  was  two  long  to  keep  a  contract  open,  which  it  is  ap- 
parent on  its  face,  was  to  be  performed  in  less  than  one  year, 
and  when  there  was  stong  circumstances  from  which  to  infer 
an  abandonment  of  the  contract.  The  defendant  had  a  right 
to  consider  it  at  an  end  on  the  refusal  of  plaintiff.  Giles  vs. 
Edwards,  7  D.  #  E.  181. 

W.  PRICE  for  the  appellee  contended — 

First,  in  reference  to  the  motion  in  arrest  of  judgment.  The 
grounds  relied  upon  are,  that  plaintiff  has  not  shewn  a  suffi- 
cient ground  of  action ;  that  he  has  not  averred  a  performance 
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of  the  contract  on  his  part;  nor  has  he  averred  a  positive  offer 
to  perform,  which  the  defendant  hindered  or  discharged  him 
from  doing.  It  is  not  stated  that  the  defendant  refused  to  ac- 
cept a  deed,  and  does  not  appear  that  he  would  not  have  ac- 
cepted a  deed  if  one  had  been  tendered.  Nor  is  it  averred 
that  plaintiff  had  paid  off  incumbrances,  or  that  he  offered 
to  pay  them  off,  and  defendant  hindered  or  discharged  him 
from  his  obligation  to  do  so,  &c. 

The  proper  mode  of  ascertaining  what  the  plaintiff  should 
aver,  is  to  look  at  the  written  contract  between  the  parties.  By 
comparing  the  nar  with  the  instrument  on  which  the  action  is 
founded,  it  will  be  seen  that  all  proper  averments  are  made,  and 
abundantly  so,  on  a  motion  in  arrest  of  judgment. 

The  question  is  very  different  from  what  it  would  be  on  de- 
murrer. The  jury  have  passed  upon  the  case  and  rendered 
their  verdict  for  the  plaintiff,  and  that  verdict  will  be  supported 
by  every  fair  legal  intendment.  The  court  will  suppose  every 
thing  proved  at  the  time,  which  was  necessary  to  be  proved, 
unless  the  contrary  should  be  made  to  appear  on  the  record. 
Bull  vs.  Steward,  1  Wil.  255. 

The  true  question  is,  whether  the  plaintiff  has  presented  by 
his  declaration,  a  good  case  defectively  stated,  in  which  case 
all  defects  are  cured  by  verdict;  or,  has  he  presented  a  case 
so  groundless  in  law,  that  no  statement  would  make  it  good. 
In  the  one  case,  it  is  a  fair  presumption  after  verdict,  that  all 
defects  either  in  form  or  substance,  were  supplied  by  proof  at 
the  trial,  since  the  law  will  not  suppose  that  the  jury,  under 
the  inspection  of  the  judge,  would  find  a  verdict  for  the  party 
unless  he  had  proved  every  thing  necessary  in  law  to  make  out 
his  case.  3  Bl.  Com.  394.  But  if  the  plaintiff  sets  forth  a 
cause  of  action  or  title,  wholly  defective  in  itself,  it  will  not 
be  supposed  that  he  proved  it,  because  no  proof  would  make 
it  good.  See  1  Sel.  P.  499,  500. 

The  declaration  in  the  case  at  bar  would  be  good  on  de- 
murrer. 

2nd.  The  questions  reserved  on  the  bills  of  exception.  It 
-will  be  seen  upon  examining  the  first  exception,  that  the  title 
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tendered  by  Gaither  was  a  good  title,  and  that  Ragan  was  wil- 
ling to  receive  it.  That  there  was  but  one  incurabrance  upon 
the  property,  and  that  it  was  understood  Ragan  was  to  pay  in 
part  of  his  purchase.  The  balance  of  the  purchase  still  due 
was  ascertained  and  agreed  upon  between  the  parties.  The 
whole  contract  was  about  to  be  closed  in  a  manner  acceptable 
to  both  parties,  when  Ragan  made  the  demand  of  Gaither,  that 
he  should  repair  the  fence  around  the  lot,  which  Gaither  refused 
to  do.  And  both  parties  insisting,  they  separated  without  doing 
any  thing.  It  is  clear  that  Ragan  had  no  right  to  insist  upon 
these  repairs  under  his  contract. 

The  point  raised  by  this  bill  of  exceptions  is  thus  stated — 
that  if  the  title  to  the  property  was  never  conveyed  to  the  de- 
fendant, and  the  defendant  never  had  possession  of  the  same, 
but  that  the  title  and  possession  were  in  the  same  situation  they 
were  in  at  the  time  of  the  contract,  the  plaintiff  was  only  en- 
titled to  recover  the  depreciation  of  the  value. 

The  prayer  was  an  attempt  to  circumscribe  the  power  of  the 
jury  within  too  narrow  limits.  It  was  certainly  open  for  them 
to  consider  the  depreciation  in  the  value  of  property.  But  they 
could  go  beyond  that  and  consider  also  the  disappointment  to 
which  the  plaintiff  had  been  subjected,  as  well  as  the  inconve 
nience  and  loss  occasioned  him  by  a  failure  to  pay  the  money 
when  he  had  every  reason  and  right  to  expect  it.  A  man  may 
be  so  circumstanced,  that  such  a  disappointment  would  be  equiv- 
alent to  absolute  ruin  to  him ;  and  yet,  if  this  prayer  is  correct, 
no  jury  could  give  him  damages,  even  when  it  has  been  occa- 
sioned by  the  wilful  violation  of  a  covenant,  the  performance 
of  which  would  have  saved  him  and  kept  him  whole. 

Second  exception  abandoned. 

THIRD  EXCEPTION.  This  exception  raises  the  simple  question, 
whether  the  jury  were  authorised  under  the  circumstances,  to 
find  that  the  contract  had  been  rescinded,  of  which  there  can 
be  no  pretence  under  the  circumstances. 

J.  SPENCER  in  reply. 

It  is  submitted  that  the  authorities  referred  to,  in  support  of 
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the  decision  of  the  court  below  upon  the  motion  in  arrest  of 
judgment,  do  not  apply  to  the  case.  Those  authorities  refer  to 
the  cases  of  omission  in  the  averments,  which  may  be  supplied 
by  inference  or  intendment,  and  not  to  cases  like  the  present, 
where  the  statement  in  the  declaration  negatived  the  idea  of  a 
performance  by  the  plaintiff.  According  to  the  authorities — 
Sugden's  Vendors,  180;  1  Chilly's  Pleading,  284,  and  the  forms 
in  Harris's  Entries  and  Chitty — the  plaintiff  should  have  aver- 
red an  absolute  and  unqualified  offer  to  perform  his  part  of  the 
contract — but  his  averments  show,  that  he  only  made  a  con- 
ditional offer.  His  averments  preclude  all  inference  of  his  hav- 
ing done,  what  was  necessary  to  support  his  action,  and  the 
authorities  quoted,  if  they  have  any  application,  are  in  favor 
of  the  appellant. 

With  respect  to  the  seocnd  branch  of  the  appellee's  argument, 
it  is  submitted,  that  there  is  no  evidence  that  Gaither  ever 
agreed  to  allow  Ragan  an  abatement  for  the  incumbrance  of 
$266.  On  the  contrary,  it  is  expressly  proved  that  Gaither  re- 
fused to  pay  that  sum,  alleging  that  nothing  was  due.  The 
conversation  between  Ragan  and  the  witness,  Carver,  in  the 
presence  of  Gaither)  in  which  Carver  agreed  to  take  Ragan's 
note  for  the  balance  of  the  purchase  money  due  by  Gaither,  if 
Gaither  agreed  to  do  it,  so  far  from  being  an  acknowledgment 
of  the  original  contract,  was  itself  a  new  and  independent  con- 
tract; and  if  Gaither  did  not  agree  to  it,  there  can  be  no  pre- 
tence of  his  having  performed  his  contract. 

The  counsel  for  the  appellee  has  confined  his  remarks  to  the 
refusal  of  the  court  to  grant  the  prayer  of  the  defendant.  It 
is  submitted,  that  if  the  court  were  right  in  overruling  the  prayer 
of  the  defendant,  they  were  wrong  in  giving  the  broad  and 
positive  instruction  in  favor  of  the  plaintiff. 

DORSET,  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  pleaded  three  several  pleas.  The 
first  of  which  tendered  the  issue  which  was  tried  by  the  jury. 
The  two  latter  concluded  with  a  verification,  and  the  benefit 
thereof  was  waived  by  him,  he  having  gone  to  trial  without 
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requiring  any  replication  thereto,  or  causing  any  issue  to  be 
joined  thereon.  The  jury  haring  rendered  a  verdict  for  the 
plaintiff,  the  defendant  moved  in  arrest  of  judgment,  on  account 
of  certain  alleged  defects  in  the  plaintiff's  declaration,  to  none 
of  which  does  it  appear  to  be  obnoxious. 

The  first  reason  assigned  for  arresting  the  judgment  is,  that 
the  plaintiff  below  has  not  shown  a  sufficient  ground  of  action 
in  his  declaration.  We  think  the  declaration  does  set  out  a 
cause  of  action,  sufficient  after  verdict  to  warrant  the  render- 
ing of  a  judgment  thereon.  It  states  according  to  both  its 
tenor  and  effect,  the  agreement  between  the  parties.  It  alleges 
that  the  plaintiff  had  at  all  times  been  ready  and  willing  to  ex- 
ecute and  deliver  a  good  and  sufficient  deed  for  the  property 
sold,  according  to  the  agreement;  and  that  the  plaintiff  did  ex- 
ecute such  a  deed,  and  offer  to  deliver  it  to  the  defendant  be- 
low, and  to  clear  the  property  of  all  incumbrances,  if  the  de- 
fendant would  pay  to  the  plaintiff  the  purchase  money  stipu- 
lated in  the  agreement;  and  that  the  defendant  wholly  refused 
so  to  do.  It  is  true  that  the  plaintiff  does  not  in  express  terms 
make  the  usual  allegation  of  his  seizin  in  fee  of  the  property 
sold,  but  he  charges  what  after  verdict,  even  if  not  before,  is 
a  sufficient  averment  of  seizin.  He  states  that  he  was  at  all 
times  ready  to  execute,  and  that  he  did  execute  and  offer  to 
deliver  a  good  and  sufficient  deed  for  said  property  before  the 
present  action  was  instituted.  To  sustain  this  averment  before 
the  jury,  the  plaintiff  must  have  proved  that  he  was  seized  in 
fee  of  the  property,  or  it  was  impossible  that  he  could  have 
been  ready  to  execute  a  good  and  sufficient  deed  for  its  con- 
veyance. On  a  motion  in  arrest  of  judgment,  the  verdict  will 
be  supported  by  every  fair  legal  intendment,  and  the  court  will 
assume  that  every  thing  was  proved,  of  which  it  is  necessary 
for  the  plaintiff  to  have  offered  proof  to  establish  the  truth  of 
the  allegations  contained  in  his  declaration. 

The  other  reasons  assigned  in  arrest  of  judgment  are,  that 
the  plaintiff  "has  not  averred  a  performance  of  the  contract 
"on  his  part,  nor  has  he  averred  a  positive  offer  to  perform, 
"which  the  defendant  refused,  hindered,  or  discharged  him 
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"from  doing."  That  "it  is  not  stated  that  defendant  refused 
to  accept  a  deed,"  or  "that  he  would  not  have  accepted  a  deed 
if  one  had  been  tendered;  nor  is  it  averred  that  plaintiff  had 
paid  off  incumbrances,  or  that  he  offered  to  pay  them  off,  and 
defendant  hindered  or  discharged  him  from  his  obligation  to 
do  so,  nor  is  there  any  other  sufficient  excuse,  averred  in  the 
non-performance  of  the  conditions  and  stipulations  on  the  part 
of  the  plaintiff  to  be  performed." 

There  is  nothing  in  any  of  these  reasons  which  would  have 
authorised  the  court  to  arrest  the  judgment.  There  is  nothing 
in  the  contract  of  the  parties  requiring  the  plaintiff  to  make 
an  averment  of  performance,  or  a  positive,  or  unconditional 
offer  of  performance  on  his  part.  By  the  terms  of  the  agree- 
ment the  payment  of  the  purchase  money,  and  conveyance  of 
the  property,  were  to  be  acts  of  concurrent  performance.  The 
seven  hundred  dollars  were  to  be  paid  on  a  good  and  sufficient 
deed  being  given.  The  declaration  alleges  an  offer  by  the 
plaintiff  to  the  defendant  of  a  good  and  sufficient  deed  of  con- 
veyance, clear  of  all  incumbrances,  on  condition  of  the  pur- 
chase money  being  paid  by  the  latter  to  the  former;  and  that 
the  defendant  refused  to  accept  the  order.  The  pavement  re- 
quired by  the  contract  having  been  completed,  and  the  afore- 
said offer  and  refusal  having  been  also  distinctly  stated  in  the 
declaration,  no  further  performance,  or  offer  of  performance 
need  be  alleged,  to  enable  the  plaintiff  to  prosecute  the  pre- 
sent action,  or  to  sustain  the  verdict  which  has  been  rendered 
by  the  jury.  The  county  court  therefore  correctly  overruled  the 
motion  in  arrest  of  judgment. 

The  opinion  of  the  court  as  set  forth  in  the  first  bill  of  ex- 
ceptions, it  is  alleged,  is  erroneous,  because  it  refused  to  in- 
struct the  jury,  that  if  they  found  th«  title  in  the  property  had 
not  been  conveyed,  nor  possession  thereof  delivered  to  the  de- 
fendant below,  but  that  both  title  and  possession  remained  in 
the  appellee,  as  at  the  date  of  the  contract,  that  the  plaintiff 
below  was  only  entitled  to  recover  the  depreciation  of  the  value 
of  the  property  sold;  and  that  a  recovery  of  the  whole  pur- 
chase money  could  only  be  effected  by  a  bill  in  equity  for  a 
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specific  performance  of  the  contract — and  as  an  authority  to 
that  effect,  Sugden  on  Vendors,  164,  was  referred  to.  But  the 
reference  does  not  sustain  the  principle  which  it  was  offered  to 
establish.  It  states  that  "if  either  vendor  or  vendee,  refused 
"to  perform  the  contract,  the  other  may  bring  an  action  for 
"breach  of  contract,  or  file  a  bill  for  a  specific  performance; 
"although  it  appears  to  have  been  formerly  thought,  that  as-the 
"vendor  only  wants  the  purchase  money,  his  remedy  was  at 
"law."  Thus  clearly  intimating,  that  in  an  action  at  law, 
where  the  vendee  refuses  to  perform  the  contract,  a  recovery 
could  be  had  against  him  for  the  whole  of  the  purchase  money. 

The  opinion  of  the  county  court  however  is  erroneous  upon 
a  different  ground.  Instead  of  submitting  the  verity  of  the 
facts  to  the  finding  of  the  jury,  it  assumed  their  truth,  and 
peremptorily  instructed  the  jury,  "that  upon  the  aforegoing 
statement  of  facts,  the  plaintiff  is  entitled  to  recover  the  whole 
amount  of  the  purchase  money."  We  cannot  upon  the  first 
bill  of  exceptions  affirm  the  judgment  of  the  county  court  upon 
another  ground.  The  two  deeds  which  show  the  appellees  offer 
of  performance  of  his  part  of  the  contract,  are  left  out  of  the 
bill  of  exceptions,  and  this  court  are  consequently  incompe- 
tent to  say,  that  the  court  below  was  warranted  in  giving  such 
an  instruction,  had  it  even  left  to  the  finding  of  the  jury,  the 
truth  of  the  statement  of  facts  upon  which  their  opinion  was 
based. 

But  the  opinion  of  the  county  court  is  erroneous  on  a  yet  more 
important  ground.  According  to  the  testimony  in  the  cause, 
it  not  only  did  not  appear,  that  the  appellee  was  seized  in  fee, 
clear  of  incumbrances,  of  the  land  for  the  purchase  money 
whereof  the  suit  was  instituted ;  but  the  fact  was,  that  the  fee 
simple  estate  was  in  a  third  person;  the  appellee  holding  no- 
thing but  an  equitable  interest  subject  to  an  incumbrance.  In 
such  a  case  he  could  not  only,  not  recover  damages  on  account 
of  the  depreciation  of  the  property  sold,  but  he  could  recover 
nothing,  not  possessing  such  a  title  as  he  had  stipulated  to  con- 
vey on  receipt  of  the  purchase  money.  To  maintain  the  pre- 
sent action  the  appellee  must  at  least  prove  at  the  trial  that  he 
62  v.ll 
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is  seized  of  such  an  estate,  as  by  his  contract  he  stipulated  to 
convey.  2  Phil.  Evid.  63.  Thompson  vs.  Miles,  1  Esp.  JV*. 
P.  Ca.  184. 

The  second  bill  of  exceptions  has  been  abandoned. 

We  think  the  court  below  was  right  in  refusing  the  defen- 
dant's prayer  in  the  third  bill  of  exceptions,  for  an  instruction 
to  the  jury,  that  if  they  believe  from  the  testimony  the  plaintiff 
had  neglected  to  perform  his  contract  for  an  unreasonable  time, 
the  defendant  had  a  right  to  rescind  his  contract,  and  if  they 
believe  the  defendant  had  rescinded  the  contract,  or  the  plain- 
tiff on  the  request  of  the  defendant  refused  to  perform  his  eon- 
tract,  the  offer  of  the  deed  could  not  revive  it,  and  they  must 
find  for  the  defendant.  It  called  upon  the  court  to  submit  to 
the  jury  the  finding  of  a  matter  of  law,  which  it  was  the  pro- 
vince of  the  court,  and  not  the  jury  to  decide,  what  length  of 
time  in  neglecting  to  perform  a  contract,  is  unreasonable,  and 
would  authorise  its  re-scission,  at  the  will  of  the  party  com- 
plaining of  such  neglect,  is  a  matter  of  law  to  be  determined 
by  the  court,  and  not  by  the  jury.  The  county  court  therefore 
correctly  refused  to  submit  the  determination  of  that  question  of 
the  jury.  But  it  committed  the  same  errors  in  its  opinion  given 
to  the  jury  in  this  bill  of  exception,  which  we  have  imputed 
to  its  opinion  in  the  first  bill  of  exceptions. 

Dissenting  from  the  opinions  given  by  the  county  court  in 
the  first  and  third  bill  of  exceptions. 

JUDGMENT  REVERSED  AND  PROCEDENIK)  AWARDED. 


SAMUEL  LUCAS  et  al.  vs.  THE  ATTORNEY  GENERAL  AT  THE 

RELATION    OF    MlCHAEL   McBLAIR   AND    GEORGE   COOKE, 

THE  STATE'S  COMMISSIONERS  OF  LOTTERIES. — December, 
1841. 

Commissioners  appointed  by  act  of  Assembly  with  authority  to  raise  a  certain 
sum  of  money  by  the  sale  of  schemes  and  tickets  in  a  lottery  having  ex- 
hausted thoir  privilege  in  construction  of  law  by  the  schemes  and  tickets 
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offered  for  sale,  yet  alleging  they  had  not  in  fact  raised  the  required  sum, 
proposed  to  offer  new  schemes,  and  proceed  as  before  with  a  view  to  realize 
the  sum  authorised  to  be  raised,  may  be  restrained  by  injunction,  upon  the 
relation  and  information  of  the  lottery  commissioners  uniting  in  a  bill  with 
the  Attorney  General  in  behalf  of  the  State,  showing  the  exhaustation 
of  the  powers  under  the  grant. 

By  the  act  of  1838,  chap.  323,  commissioners  were  appointed  with  full  pow. 
er,  by  a  scheme  or  schemes  of  lottery,  and  the  sales  thereof,  or  of  the  tick- 
ets therein,  and  without  being  subject  to  any  tax,  to  raise  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  free  and  clear,  and  over  and  above,  all 
expenses,  and  charges,  and  interest  whatsoever.     By  the  act  of  1839,  ch. 
52,  it  was  enacted,  that  the  privilege-  of  drawing  a  scheme  or  schemes  of 
lotteries  conferred  as  above,  should  cease  so  soon  as  by  the  drawing  of  the 
said  schemes  the  nett  sum  of  $225,000  shall  have  been  raised.     By  the 
second  section  of  the  act  of  1838,  the  scheme  or  schemes  "shall  be  approv- 
ed by  the  Commissioners  of  Lotteries,  or  any  one  of  them,  before  the  same 
or  any  tickets  shall  be  drawn,  or  be  authorised  to  be  sold,  and  the  commis- 
sioners appointed  by  the  act  of  1838,  were  required  to  give  bond  for  the 
faithful  discharge  of  their  duties."     HELD,  that  in  making  this  grant,  the 
Legislature  assumed,  that  all  the  tickets  in  the  schemes  which  the  said 
commissioners  so  appointed,  would  propose,  and  put  into  market,  would 
be  sold  before  the  drawing  of  any  such  scheme,  and  that  as  they  had  pro- 
posed, and  in  part  sold,  various  schemes  which  purported  to  raise  a  larger 
sum  than  they  were  authorised  to  raise,  the  grant  was  exhausted. 
The  act  of  1817,  ch.  154,  sec.  1,  provides,  that  in  all  cases  where  lotteries 
have  been  heretofore  authorised,  under  which  power  is  given  to  raise  a  par- 
ticular  sum  of  money,  by  one  or  more  lotteries,  and  the  managers  may  have 
drawn  a  lottery  or  lotteries,  the  schemes  of  which  purported  to  raise  the 
sum  authorised  to  be  raised,  that  in  all  such  cases  the  power  and  authority 
given  to  raise  money  thereby,  be  and  the  same  is  hereby  considered  as  com. 
pleted,  and  the  power  to  draw  any  other  lottery  or  lotteries  under  the  same 
authority,  be  and  the  same  is  hereby  declared  at  an  end.     HELD,  that  this 
enactment,  though  in  terms  not  declaratory,  yet  such  must  be  its  judicial 
construction  ;  and  it  must  be  regarded  as  of  controlling  influence  in  the 
ascertainment  of  the  legislative  will  in  all  subsequent  acts  upon  such  sub. 
jects.     That  act  was  not  only  intended  to  raise  revenue  for  the  State,  but 
also  prescribed  rules  and  regulations  in  respect  to  all  lotteries  to  be  drawn 
in  the  State,  and  the  approval  of  all  schemes  by  the  Lottery  Commissioners. 
The  act  of  1828,  ch.  129,  sec.  3,  prescribes  a  rule  of  conduct  for  the  Lottery 
Commissioners  in  all  future  time,  as  well  in  its  terms  as  in  its  nature  and 
object,  embracing  future  as  well  as  antecedent  lottery  grants. 
As  a  general  proposition  it  is  true,  that  all  schemes  of  lotteries  drawn  after 
the  act  of  1828,  whether  under  antecedent  or  subsequent  grants,  must  be 
submitted  to  the  Commissioners  of  Lotteries  for  their  approval  and  deter- 
mination, whether  they  are  authorised  by  law. 

The  face  of  the  scheme  furnishes  the  sole  test  to  those  commissioners,  whe- 
ther the  grant  is  exhausted  or  not. 
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The  Legislature  never  contemplated  the  drawing  of  lotteries  upon  the  sale  of 
a  small  portion  of  their  tickets. 

The  terms  and  expressions  "to  raise  a  sum,"  "to  propose  a  scheme  or  schemes 
to  raise  a  sum"  by  lottery,  as  used  in  the  acts  of  this  State,  have  the 
same  meaning  and  effect. 

The  court  will  not  by  implication  give  such  a  construction  to  a  lottery  grant, 
nor  establish  such  a  rule  of  interpretation,  as  must  oblige  it  to  repeal  an 
important  branch  of  the  State's  annual  revenue. 

In  lottery  grants,  except  those  drawn  by  the  Lottery  Commissioners  for  the 
benefit  of  the  State,  under  peculiar  legislative  provisions  applicable  to  them 
only,  every  scheme  is  construed  to  raise  the  sum  it  purports  to  raise. 

Whether  one  act  of  Assembly  repeals  another  by  implication,  is  a  question  of 
intention  to  be  deduced  from  a  just  construction  of  the  act  relied  upon  as 
repealing  a  prior  act.  To  have  the  capacity  of  operating  a  repeal,  it  mnst 
be  repugnant  to  the  former  law,  or  it  will  be  the  duty  of  the  court  so  to 
construe  them  that  they  may  stand  together.  Per  ARCHER,  J. 

It  is  important  to  enquire  into  ths^nature  and  object  of  an  act  relied  upon  as 
repealing  a  prior  act,  for  its  construction  may  materially  depend  upon  its 
character.  Per  ArcHER,  J. 

A  different  rule  of  interpretation  is  applied  in  the  construction  of  grants  by 
the  public  of  a  private  nature,  and  grants  by  the  public  for  the  public  ben- 
efit. In  the  former,  should  any  ambiguity  arise,  the  construction  is  to  be 
in  favor  of  the  State ;  in  the  latter  a  different  rule  should  be  applied. 
The  rules  of  interpretation  in  each  case,  though  variant,  are  founded  on  the 
same  principle ;  which  is  the  public  interest  and  benefit.  Per  ARCHER,  J. 

An  act  which  authorised  the  erection  of  a  State  Armory  with  apartments  for 
military  drill,  to  be  under  the  control  of  the  State — and  structures  and 
contrivances  for  alarm  bells,  and  signals  for  fire,  in  a  populous  city  of  the 
State,  with  authority  to  build  a  market  house  and  town  hall,  is  a  grant  of 
a  public  character,  and  should  be  liberally  construed  to  effectuate  the  de- 
signs intended  to  be  accomplished  by  it.  Per  ARCHER,  J. 

The  acts  of  the  State  prior  to  1898,  ch.  129,  required  persons  vending  lot- 
tery tickets  to  be  licensed,  and  imposed  penalties  upon  those  violating  the 
laws  in  relation  to  lotteries.  The  act  of  1838,  ch.  323,  appointed  commis- 
sioners by  name,  and  authorised  them  to  sell  schemes  and  tickets  of  lot- 
teries, exempting  them  from  any  tax  whatever.  The  vendors  of  tickets 
under  the  authority  of  the  commissioners,  are  not  obliged  to  take  out  a  li- 
cense, nor  subject  to  a  penalty  for  a  sale  without  a  license.  Per  ARCHER,  J. 

Where  the  city  of  Baltimore  acquired  an  interest  in  a  public  grant,  surren- 
dering, according  to  its  provisions  for  public  purposes,  important  rights  of 
property,  an  attempt  to  tax  the  privileges  secured  by  such  grant,  would  be 
a  violation  of  contract.  Per  ARCHER,  J. 

A  license  required  to  be  obtained  by  the  payment  of  money,  is  a  tax.  Pey 
ARCHER,  J. 

The  lottery  system  with  a  tax  on  dealers,  are  revenue  laws.     Per  ARCHER,  J. 

In  any  grant  of  power  or  authority,  all  that  is  necessary  to  the  enjoyment  of 
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the  grant,  and  to  perfect  its  objects,  are  necessarily  and  impliedly  granted 
likewise ;  and  so  when  an  agent  is  necessary  to  carry  on  the  power,  the 
right  to  appoint  will  be  implied.  Per  ARCHER,  J. 

APPEAL  from  Chancery,  under  the  act  of  1835,  chap.  346. 

The  bill  in  this  cause  was  filed  on  the  7th  July  1841,  and 
on  behalf  of  the  State  of  Maryland,  Josiah  Bayly  Esq.,  Attor- 
ney General  of  the  said  State,  at  the  suggestion  of  Michael 
McBlairand  George  Cooke,  the  State's  Commissioners  of  Lot- 
teries, that  by  an  act  of  Assembly  passed  at  December  session 

1838,  entitled  an  act  in  aid  of  the  construction  of  a  State  Ar- 
mory and  Town  Hall,  in  the  city  of  Baltimore,  and  the  re-build- 
ing and  iomprovement  of  the  Hanover  Market  House  in  said  city, 
and  by  two  supplements  thereto  passed  at  December  session 

1839,  Samuel  Lucas,  William  Gwynn,  George  G.  Belt,  Charles 
F.  Mayer,  Charles  G.  Ridgley  and  Oliver  Holmes,  (the  last 
named  appointed  by  the  Mayor  of  Baltimore  city  by  virtue  of 
said  acts,  in  the  place  of  Solomon  Hillen,  Jr.  originally  named  in 
the  act  of  1838,)  were  appointed  commissioners  with  power 
«md  authority  by  a  scheme  or  schemes  of  lottery,  ^and  the  sales 
thereof,  or  of  the  tickets  therein,  to  raise  the  sum  of  $225,000, 
free  and  clear  of  all  expenses,  and  that  the  schemes  of  lotte- 
ries which  have  been  submitted  for  approval  under  said  acts, 
to  the  State  Lottery  Commissioners,  and  been  by  them  ap- 
proved, amount  in  all  to  eleven  million  nine  hundred  and  eighty- 
three  thousand  one  hundred  and  forty-six  dollars,  all  which 
said  schemes  have  been  drawn  by  the  said  Commissioners  of  the 
State  Armory  and  Town  Hall  Lottery  grant,  or  by  their  agents 
or  assignees,  and  that  in  addition  thereto,  the  said   Commis- 
sioners of  the  State  Armory  and  Town  Hall  Lottery  grant, 
have  drawn  five  other  schemes  of  lotteries  under  said  grant, 
(none  of  which  have  been  approved  by  the  State  Lottery  Com- 
missioners, and  one  of  which  has  never  been  submitted  for 
approval,)  amounting  to  one  million  four  hundred  and  fifty- 
three  thousand  two  hundred  and  twelve  dollars,  making  in  all 
thirteen  million  four  hundred  and  thirty-six  thousand  three  hun- 
dred and  fifty-eight  dollars,  as  the  total  amount  of  the  schemes 
*vhich  hav«  already  been  drawn,  under  the  said  act  of  1838, 
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and  the  supplements  thereto.     Further  informing  sheweth  to 
your  honor  the  said  Attorney  General,  that  the  prizes  in  each 
of  the  schemes  above  mentioned,  amounted  to  the  sum  which 
would  be  raised  by  the  sale  of  the  whole  of  the  tickets  in  such 
scheme,  and  that  each  and  every  ticket  issued  in  each  of  said 
schemes,  contained  upon  its  face  a  stipulation,  that  the  holder 
should  submit  to  a  deduction  of  fifteen  per  cent,  from  such 
prize  as  it  should  draw.     Further  informing  sheweth  to  your 
honor  the  said  Attorney  General,  that  fifteen  per  centum  on  the 
amount  of  all  the  schemes  drawn  as  aforesaid,  produces  a  sum 
of  money,  very  far  exceeding  the  sum  authorised  to  be  raised 
by  the  act  of  Assembly  of  1838  aforesaid,  and  its  supplements, 
even  after  the  most  ample  deductions  for  expenses,  charges  and 
interest,  and  that  the  lottery  privileges  by  the  said  acts  grant- 
ed, have  by  the  drawings  of  said  schemes,  been  fulfilled,  ex- 
hausted and  extinguished.  Further  informing  sheweth  to  your 
honor  the  said  Attorney  General,  that  the  said  LucaSj  Gwynn, 
Belt,  Mayer,  Ridgely  and  Holmes,  propose  and  offer  to  draw  in 
the  city  of  Baltimore,  two  schemes  of  lotteries,  one  on  the  8th 
day  of  July  1841,  and  one  on  the  10th  day  of  July  1841,  each 
purporting  to  be  authorised  by  the  above  mentioned  act  of  As- 
sembly of  1838,  and  the  supplements  thereto,  as  appears  by 
certain  handbills  published  and  circulated  by  said  Commis- 
sioners of  the  State  Armory  and  Town  Hall  Lottery,  copies 
of  which  are  herewith  filed  as  part  of  this  information,  marked 
exhibits  1  and  2,  and  which  said  two  schemes  have  never  been 
submitted  for  approval  to,  or  approved  by  the  State  Commis- 
sioners of  lotteries.     Further  informing  sheweth  to  your  honor 
the  said  Attorney  General,  that  Michael  McBlair  and  George 
Cooke,  esquires,  the  State  Commissioners  of  lotteries  for  the 
present  time  being,  believe  that  the  two  schemes  of  lotteries 
proposed  and  offered  to  be  drawn  as  aforesaid,  are  unautho- 
rised by  the  laws  of  this  State.     All  which  actings  and  doings 
are  contrary  to  equity  and  good  conscience,  and  tend  to  the 
injury  of  the  State  of  Maryland.     In  tender  consideration 
whereof,  arid  for  as  much  as  the  appropriate  remedy  in  the 
premises  is  in  equity,  to  the  end  therefore  that  the  said  Samuel 
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Lucas,  William  Gwynn,  George  G.  Belt,  Charles  F.  Mayer, 
Charles  G.  Ridgely  and  Oliver  Holmes,  may  full,  true  and 
perfect  answers  make,  upon  their  several  and  respective  cor- 
poral oaths  to  all  and  singular  the  premises,  and  that  as  fully 
as  if  they  were  thereto  particularly  interrogated,  and  especially 
that  they  may  state,  &c.,  and  may  be  perpetually  enjoined  and 
restrained  from  proposing  or  offering  to  draw,  or  drawing  or 
disposing  of  any  scheme  or  schemes  of  lotteries  under  or  by 
virtue  of  the  acts  of  Assembly  aforesaid,  and  that  your  infor- 
mant may  have  all  such  other  and  further  relief  in  the  premises, 
as  the  case  herein  set  forth  may  require. 

The  said  Attorney  General  prays,  that  the  court  here  will 
grant  as  well  the  State's  writ  of  injunction  (pursuant  to  the 
directions  of  the  21st  section  of  an  act  of  Assembly  passed 
at  December  session  1828,  chap.  127,  entitled  "a  supplement 
to  an  act  entitled  an  act  to  amend  the  lottery  system")  to  the 
said  Samuel  Lucas,  William  Gwynn,  George  G.  Belt,  Charles 
F.  Mayer,  Charles  G.  Ridgely  and  Oliver  Holmes,  to  be  direct- 
ed, strictly  commanding  and  enjoining  them,  their  servants 
and  agents,  from  proceeding  in  the  drawing  of  the  two  lotte- 
ries, or  either  of  them,  by  them  offered  and  proposed  to  be 
drawn,  on  the  8th  day  of  July  1841,  and  the  tenth  day  of  July 
1841,  and  from  selling  or  drawing  any  scheme  or  schemes  of 
any  lottery  or  lotteries  under  and  by  virtue  of  said  act  of  As- 
sembly, passed  at  December  session  1838,  and  the  supplements 
thereto,  until  their  right  so  to  do  can  be  determined,  and  also 
the  State's  writs  of  subprena  to  the  said  Samuel  Lucas,  &c.y 
then  and  there  to  answer  the  premises,  and  to  stand  to,  per- 
form and  abide  by  such  order,  direction  and  decree  therein,  as 
to  your  honor  may  seem  meet,  &c. 

This  bill  was  sworn  to  by  George  Cooke,  one  of  the  State 
Commissioners  of  Lotteries. 

Exhibits  No.  1  and  2  were  filed  with  the  said  bill.  The 
Chancellor  (BLAND,)  ordered  an  injunction  as  prayed  on  the 
7th  July  1841. 

The  joint  and  several  answers  of  Samuel  Lucas,  William 
Gwynn,  George  G.  Belt,  C/iarles  F.  Mayer,  C/iarles  G.  Ridgely 
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and  Oliver  Holmes,  all  of  the  city  of  Baltimore,  to  the  bill  of 
complaint  of  information  of  Josiah  Baily  as  Attorney  General 
of  Maryland,  on  behalf  of  the  State  of  Maryland,  exhibited 
in  this  court. 

The  respondents,  reserving  to  themselves  every  exception 
to,  &c.,  nevertheless  for  answer  thereto  say,  that  they  admit 
they  are  Commissioners  of  the  State  Armory  and  Town  Hall 
Lotteries,  appointed  by  the  act  of  Maryland  of  1838,  chap. 
323,  and  the  supplementary  acts  of  1839,  chapters  52  and  93, 
or  under  the  authority  of  said  laws,  and  are  duly  qualified  to 
act  as  such,  and  they  refer  to  said  acts  and  pray  that  the  same 
may  be  taken  and  considered  as  a  part  of  this  answer,  as  fully 
as  if  they  were  here  at  large  set  forth.  Your  respondents  fur- 
ther admit,  that  the  schemes  of  lotteries  submitted  by  them  to 
the  State  Lottery  Commissioners  for  approval  under  the  provi- 
sions of  the  said  original  act  of  1838,  chap.  323,  amounted  in 
the  whole  to  the  gross  sum  of  about  thirteen  millions  four  hun- 
dred and  thirty-six  thousand  three  hundred  and  fifty-eight  dol- 
lars, and  that  said  schemes  have  been  drawn  either  directly  by 
respondents  under  said  laws,  or  by  a  certain  firm  of  the  Messrs. 
Gregory  and  Company  of  New  Jersey,  to  whom  your  respon- 
dents, under  the  power  of  sale  vested  in  them  by  such  laws, 
disposed  of  twelve  of  such  schemes.  Your  respondents  also 
admit,  that  since  the  first  drawing  of  the  schemes  so  approved  by 
the  State  Lottery  Commissioners,  as  aforesaid,  and  for  reasons 
hereafter  to  be  stated,  they  have  drawn  again  five  schemes,  but 
not,  as  stated  in  the  information,  schemes  which  had  never 
been  approved  by  the  State  Commissioners,  or  presented  to  them 
for  their  approval,  but  on  the  contrary,  were  five  of  the  schemes 
approved,  as  stated  by  the  information  by  said  commissioners, 
the  said  five  drawings  being  only  re-drawings  of  the  same. 
Your  respondents  further  admit,  that  when  said  information 
was  filed,  it  was  their  purpose  to  draw  on  the  8th  of  this  pre- 
sent month  of  July,  and  on  the  10th  of  the  same  month,  two 
other  schemes  under  said  Town  Hall  grant,  but  they  deny  that 
such  schemes  were  never  presented  to,  or  approved  by  said  State 
Commissioners,  and  on  the  contrary  aver,  that  like  the  five  just 
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above  referred  to,  the  said  two  schemes  were  another  portion 
of  the  schemes  approved  by  these  officers.  Your  respondents 
further  answering  admit,  that  the  prizes  in  each  of  the  schemes 
so  drawn  as  aforesaid,  are  equal  to  the  whole  amount  of  the 
sales  of  all  the  tickets  in  such  schemes,  if  the  whole  are  so  sold 
and  the  proceeds  all  realized,  and  that  each  ticket  therein  so 
offered  for  sale  under  such  schemes,  was  made  upon  its  face 
subject  to  a  deduction  of  fifteen  per  centum  upon  such  prize 
as  it  might  draw  in  such  scheme;  and  of  course  they  admit, 
that  fifteen  per  centum  upon  the  gross  amount  of  the  schemes 
aforesaid,  if  received,  would  amount  to  a  much  larger  sum 
than  two  hundred  and  twenty-five  thousand  dollars,  after  de- 
ducting every  expense  to  which  respondents  have,  as  commis- 
sioners aforesaid,  been  subjected,  for  it  would  amount  to  two 
million  fifteen  thousand  four  hundred  and  fifty-two  dollars  and 
seventy-cents.  (2,015,452.70.)  But  your  respondents  fur- 
ther answering  say,  that  so  far  from  having  sold  all  of  the  tick- 
ets in  the  schemes  aforesaid,  and  received  the  proceeds  thereof, 
and  raised  the  said  sum  of  $2,015,452.70,  as  they  would  have 
done  upon  that  contingency,  twelve  of  the  said  schemes, 
amounting  in  the  gross  to  five  million  one  hundred  and  eighty- 
two  thousand  one  hundred  and  twenty-five  dollars  and  fifty-five 
cents,  (5,182,125.55,)  thus  sold  as  hereinbefore  stated,  to  the 
house  of  Messrs.  Gregory  $f  Company,  and  received  from  that 
house  in  full  therefor  but  the  sum  of  ten  thousand  seven  hun- 
dred and  seventy-five  dollars  and  forty-seven  cents,  as  they  be- 
lieve was  known  to  said  State  Commissioners  named  in  the 
information,  Messrs.  McBlair  fy  Cooke.  And  your  respon- 
dents further  answering  say,  that  the  said  purchasers  of  such 
lotteries,  so  far  from  having  sold  all  the  tickets  in  the  same, 
and  realizing  as  in  that  event  they  would  have  done,  fifteen  per 
centum  upon  the  same,  less  the  said  amount  paid  by  them  to 
respondents,  actually  made  upon  said  schemes  but  about  two 
thousand  dollars,  as  appears  by  a  letter  from  that  house  to  one 
of  the  respondents,  and  prayed  to  be  taken  as  a  part  of 
this  answer, — your  respondents  being  willing  and  offering 
to  produce  the  original  when  required  by  your  honor.  Your 
63  v.ll 
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respondents  further  answering  say,  as  is  indeed  already  shewn, 
that  notwithstanding  the  amount  of  said  schemes  was  as  afore- 
said well  known  to  said  Commissioners  of  State  Lotteries,  as 
so  sold  to  Gregory  8f  Company,  and  that  fifteen  per  centum 
thereon  would  exceed  by  a  larger  amount  the  sum  authorised 
to  be  raised  by  your  respondents  under  the  said  act  of  1838, 
and  its  supplements,  the  State  Commissioners  proceeded  until 
lately,  to  approve  the  further  schemes  under  said  grants,  and 
never  intimated  the  ground  now  assumed  by  them,  as  stated 
in  the  information,  or  that  the  said  grant  was  exhausted,  nor 
even  applied  to  the  respondents  to  ascertain  what  their  expen- 
ses have  been,  but  on  the  contrary,  went  on  to  approve  such 
schemes  without  questioning  the  right  of  respondents  to  draw 
further  schemes  under  said  grant;  and  the  respondents  further 
answering  deny,  that  the  lottery  privileges  granted  to  them  as 
aforesaid,  have  been  fulfilled  and  exhausted  by  the  drawing  of 
the  schemes  aforesaid,  by  the  drawing  whereof  they  are  charg- 
ed by  said  bill  to  have  fulfilled  and  exhausted  said  privileges. 
And  these  respondents  deny,  that  they  have  raised  by  their 
schemes  of  lotteries  and  sales  thereof,  and  by  sales  of  tickets 
therein,  more  than  the  sum  of  twenty  thousand  dollars,  free 
and  clear  and  over  and  above  all  expenses  and  charges  and  in- 
terest, and  they  aver,  that  the  whole  gross  sum  so  raised  does 
not  exceed  said  sum  of  twenty-thousand  dollars,  which  gross 
sum,  after  deduction  for  all  expenses  and  charges  and  interest 
(which  expenses  have  been  greatly  incurred  by  the  conduct  of 
the  State  Lottery  Commissioners)  will  not,  these  respondents 
aver,  leave  a  larger  amount  than  twelve  thousand  dollars. 

Further  answering  respondents  say  and  aver,  that  the  whole 
amount  of  the  sales  of  tickets  made  by  them  and  their  agents 
in  the  said  twenty-six  schemes  drawn  by  themselves,  was  only 
fifty  thousand  two  hundred  and  twenty-three  dollars,  upon 
which  they  realized  only  about  the  sum  of  two  thousand  dol- 
lars, after  the  payment  of  prizes  and  expenses  chargeable 
against  the  same,  which  are  about  five  thousand  dollars,  a  par- 
ticular account  of  which  they  will  give  your  honor  if  the  same 
should  be  deemed  necessary.  And  your  respondents  further 
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answering  say,  that  at  the  time  the  said  grant  was  made,  as  now 
the  object  of  the  Legislature  was  to  obtain  in  fact,  and  not  by 
construction  and^c^'on,  the  full  sum  originally  contemplated, 
one  hundred  and  fifty- thousand  dollars,  afterwards  by  the  sup- 
plementary act  enlarged  to  two  hundred  and  twenty-five  thou- 
sand dollars,  for  the  accomplishment  of  the  purely  public  pur- 
pose apparent  on  the  face  of  the  grant  itself,  the  rebuilding  of 
the  Hanover  Market  House  in  the  city  aforesaid,  and  in  con- 
nexion with  the  same  the  construction  of  a  building  as  a  Town 
Hall  and  State  Armory,  the  latter  of  which  was  to  be  for  the 
use  and  under  the  control  of  the  State  of  Maryland ;  there  was 
no  private  interest  associated  with  the  said  grant,  either  to  your 
respondents,  or  any  one  else,  but  on  the  contrary,  as  just  stated, 
the  sole  object  was  the  benefit  of  the  State  and  the  city  afore- 
said. 

And  your  respondents  contend,  that  the  construction  now 
urged  by  this  information,  if  sanctioned,  will  utterly  prostrate 
the  purpose  of  the  Legislature,  and  never  could  have  been  in- 
tended by  them,  since  at  the  time  said  grant  was  given  and 
enlarged,  the  reports  of  the  State  Commissioners  to  that  body, 
or  to  the  Executive,  and  known  to  the  Legislature  by  commu- 
nication from  the  Executive,  shewed  that  the  private  contrac- 
tors of  the  State  Lotteries  purchasing  for  their  own  profit,  and 
interested  of  course  in  advancing  schemes  to  the  best  advan. 
tage,  were,  and  had  ever  been  able  to  sell  but  a  comparatively 
small  number  of  tickets  in  each  scheme.  This  will  appear  by 
an  official  letter  from  the  State  Commissioners  dated  the  31st 
December  1840,  to  His  Excellency  Governor  Grason,  and  by 
him  laid  before  the  Legislature,  and  prayed  to  be  considered 
a  part  of  this  answer. 

And  your  respondents  further  answering  say,  that  the  con- 
tractors stated  in  said  letter,  were  also  the  purchasers  of  cer- 
tain consolidated  lotteries,  being  private  grants,  consolidated 
under  the  provisions  of  an  act  of  Assembly  in  that  behalf,  and 
that  of  these  grants  there  remained,  as  appears  by  such  letter  of 
such  as  were  called  old,  to  be  then  raised,  but  the  sum  of 
$12,900.43,  and  of  the  two  recent  ones  therein  mentioned,  fifty 
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thousand  dollars,  and  yet  notwithstanding  the  ground  now  as- 
sumed by  the  State  Commissioners  as  set  forth  in  this  informa- 
tion, that  the  amount  raised  in  contemplation  of  such  grants,  is 
the  stipulated  per  centum  upon  the  prizes,  or  in  other  words, 
upon  the  gross  amount  of  the  schemes-,  the  said  Commissioners 
have,  since  said  letter,  approved  from  time  to  time  twenty-six 
schemes  under  the  said  consolidated  grants,  amounting  in  the 
whole  to  five  million  six  hundred  and  ninety-eight  thousand  five 
hundred  and  eighty  dollars,  and  are  now  daily  approving  further 
schemes  therein,  and  otherwise  officially  assisting  said  contrac- 
tors in  the  drawing  of  the  same. 

Your  respondents  further  allege,  that  before  taking  the  ground 
now  relied  upon,  that  the  grant  of  1838,  and  its  supplements, 
was  exhausted,  not  by  the  respondents  having  in  fact  raised 
the  sum  of  two  hundred  and  twenty-five  thousand  dollars,  "free 
and  clear,  aud  over  and  above  all  expenses  and  charges  and  in- 
terest whatsoever,"  but  that  it  was  constructively  done.  The 
said  State  Commissioners  insisted,  that  your  respondents,  al- 
though they  were  expressly  exempted  by  the  law  itself  from  any 
tax  whatsoever,  in  the  selling  of  tickets  in  the  schemes  they 
might  draw,  were  not  authorised  to  sell  by  agents  who  were  not 
licensed  to  vend  lottery  tickets  under  the  general  laws  of  the 
State,  and  for  the  purpose  of  putting  an  end  to  such  agencies, 
without  which  the  grant  would  be  virtually  nugatory,  they  set  on 
foot  certain  proceedings,  which  after  came  into  Baltimore  county 
court  against  certain  persons  for  selling,  as  agents  of  respon- 
dents, and  without  being  licensed  as  aforesaid,  tickets  in  their 
said  lotteries.  Upon  a  full  hearing  of  said  proceedings,  said 
court  decided  in  favor  of  the  said  agents,  and  upon  the  ground 
that  it  was  not  the  intention  of  the  Legislature  that  the  said 
grant  should  be  subject  in  its  execution  to  said  license  laws, 
as  will  appear  by  a  printed  copy  of  the  opinion  of  said  court, 
and  prayed  to  be  taken  as  a  part  of  this  answer. 

It  was  not,  your  respondents  further  answering  say,  until 
that  decision  was  heard,  and  after  promising  to  approve  fur- 
ther schemes  for  respondents  under  said  grant,  for  several  days 
thereafter,  that  the  said  Commissioners,  contrary  to  their  prior 
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conduct,  and  to  their  course  then  and  since  pursued  in  the  case 
of  the  consolidated  lotteries,  decided  against  approving  such 
other  schemes,  not  because  they  were  in  themselves  objectiona- 
ble, but  because  the  grant  was  exhausted  for  the  reasons  set 
forth  in  the  information,  and  not  because  the  $225,000  were 
in  fact  raised,  or  that  any  sum  at  all  adequate  to  effect  the  im- 
provement designed  to  be  made  by  the  grant,  was  so  raised 
by  respondents. 

Being  thus  placed  in  the  situation  of  abandoning  the  entire 
work,  and  seeing  the  will  of  the  Legislature  wholly  frustrated, 
and  the  interest  of  the  State  and  the  city  of  Baltimore  intend- 
ed to  be  promoted  by  said  grant,  sacrificed,  your  respondents 
at  once  resorted  to  the  only  immediate  resource  left  them,  that 
of  proceeding  to  redraw  the  schemes  which  had  been  partially 
drawn  as  aforesaid,  until  by  actual  sales  of  the  tickets  in  such 
schemes,  and  not  by  constructive  sales,  they  should  be  able  ac- 
tually to  raise  for  the  purpose  of  the  improvement  of  the  Town 
Hall  and  State  Armory  aforesaid,  &c.,  the  sum  of  two  hundred 
and  twenty-five  thousand  dollars,  free,  and  clear  and  above  and 
over  all  expenses,  and  so  forth,  and  in  this  purpose  they  were 
engaged  when  arrested  by  the  injunction  issued  by  your  honor 
upon  the  present  information. 

In  conclusion  your  respondents  further  answering,  aver  and 
insist,  that  the  grant  in  question  of  1838,  was  not  designed  to 
be  subject  to  any  portion  of  the  general  lottery  system,  except 
so  far  as  the  provisions  of  that  system  are  expressly  referred 
to  by  it,  and  they  must  respectfully  insist,  that  it  is  not  es- 
pecially liable  to  the  provisions  of  the  third  section  of  the  act 
of  1828,  ch.  129,  upon  which  as  they  understand,  the  present 
information  is  alone  founded,  because  first,  that  section  is  whol- 
ly retrospective,  applying  altogether  to  then  existing  grants, 
and  because  secondly,  to  apply  it  to  this  grant,  would  be  to 
defeat  the  State  herself  in  the  great  public  object,  which  it 
was  her  purpose  by  that  grant  to  accomplish,  they  therefore 
pray,  that  the  injunction  issued  upon  the  information  be  dis- 
solved and  they  be  dismissed,  &c. 

The  answer  was  sworn  to  by  all  the  defendants.     The  seve- 
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ral  exhibits  therein  referred  to  were  filed,  but  the  reporters  only 
consider  it  necessary  to  publish  the  opinion  of  ARCHER,  Judge, 
in  the  case  of  the  State  vs.  Roberts,  decided  by  Baltimore 
county  court. 

STATE  vs.  ROBERTS. — The  act  of  1821,  chap.  232,  pro- 
hibits the  opening  any  office  or  place  for  selling  tickets  in  any 
lottery  whatever,  unless  there  be  a  license.  The  act  of  1827, 
chap.  106,  sec.  6  and  7,  prohibits  any  occupant  of  a  house 
from  exhibiting  thereat  any  sign  or  card  that  shall  indicate  that 
a  dealing  in  lottery  tickets  is  carried  on,  and  all  persons  are 
prohibited  from  setting  up  any  sign  with  the  like  indication, 
unless  such  persons  should  be  licensed;  and  the  act  of  1828, 
chap.  129,  sec.  6,  contains  the  like  prohibitions.  By  the  act 
of  1831,  chap.  79,  all  persons  offending  against  any  law  of 
the  State  having  reference  to  the  lottery  system  of  the  State, 
shall  forfeit  and  pay  the  sum  of  thirty  dollars.  The  appellee 
in  this  case  having  been  empowered  by  the  Town  Hall  Com- 
missioners, appointed  by  the  law  of  1838,  which  is  entitled  an 
act  in  aid  of  the  construction  of  a  State  Armory  and  Town 
Hall  in  the  city  of  Baltimore,  and  there-building  and  improve- 
ment of  Hanover  Market  House  in  said  city,  put  up  a  sign 
indicating  that  at  his  office  tickets  in  the  lottery  authorised  by 
the  last  act  were  for  sale,  and  he  did  actually  sell  tickets,  as 
has  been  proven  in  this  cause,  without  having  any  license  from 
the  State  to  do  so. 

The  suit  has  been  instituted  under  the  law  of  1831,  to  re- 
cover the  penalty  thereby  imposed  for  a  violation  of  the  laws 
first  adverted  to;  and  the  sole  question  in  the  cause  is,  whether 
the  appellee,  acting  for  the  Commissioners  in  the  Town  Hall 
Lottery,  is  amenable  to  the  penalty;  or  in  other  words,  whether 
he  has  violated  any  of  the  laws  of  this  State  by  the  acts  charg- 
ed and  proven  against  him;  and  this  question  is  to  be  deter- 
mined by  the  solution  of  the  question,  whether  the  law  of 
1838,  authorising  a  lottery  for  a  State  Armory  and  Town  Hall, 
so  far  as  regards  the  present  question,  operated  as  a  repeal  of 
the  laws  above  adverted  to,  which  required  licenses  to  be  taken 
out  by  dealers  in  lottery  tickets. 
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Whether  the  law  of  1838  does  operate  such  a  repeal,  is  a 
question  of  intention,  to  be  deduced  from  a  just  construction 
of  the  act.  The  act,  to  have  the  capacity  of  operating  a  re- 
peal, must  be  repugnant  to  the  former  law,  or  it  will  be  the 
duty  of  the  court  so  to  construe  them,  that  they  may  stand  to- 
gether. 

In  determining  this  question,  it  may  be  important  to  inquire 
what  is  the  nature  and  object  of  the  alleged  repealing  law,  for 
its  construction  may  materially  depend  upon  its  character.  A 
different  rule  of  interpretation  is  applied  in  the  construction  of 
private  grants  and  one  for  the  public.  In  private  grants,  should 
an}  ambiguity  arise,  the  construction  is  to  be  in  favor  of  the 
State,  but  in  public  grants  or  grants  for  the  benefit  of  the  pub- 
lic, a  different  rule  of  interpretation  should  be  applied.  The 
rule  of  interpretation  in  each  case  though  variant,  is  founded 
on  the  same  principle;  which  is  the  public  interest  and  benefit. 

The  act  of  1838  had  several  objects  in  view,  all  of  a  public 
character — such  as  the  erection  of  a  State  Armory  and  apart- 
ments for  military  drill,  confined  not  alone  to  militia  of  the  city, 
but  other  military  corps,  and  subjecting  such  building  to  the 
legislative  control  of  the  State,  or  in  the  language  of  the  act, 
the  Commissioners  are  to  build  above  the  Hanover  Market,  or 
otherwise  in  connexion  with  the  same,  a  hall  suitable  for  a 
State  Armory,  and  for  military  drilling,  and  such  other  apart- 
ments for  public  purposes,  and  all  such  structures  and  contri- 
vances for  alarm  bells,  and  signals  for  fire,  as  they  may  deem 
proper  to  construct.  The  above  objects  are  all  of  a  public 
character  in  which  the  State  have  a  deep  concern,  as  they  are 
all  connected  with  the  safety  of  her  citizens  either  in  time  of 
war  or  peace.  There  are  other  objects  to  be  gratified  by  the 
law,  which  rather  belong  to  the  municipal  corporation,  an  arm 
of  the  government,  than  to  the  government  itself,  such  as  the 
erection  of  a  Market  House  and  Town  Hall. 

Such  being  the  public  character  of'  most  of  the  objects  de- 
signed to  be  accomplished  by  the  law  of  1838,  we  are  most 
clearly  of  opinion,  that  it  should  be  liberally  construed  to  effec- 
tuate the  great  design  or  intention  to  be  accomplished  by  the 
law. 
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With  this  rule  of  construction  for  our  guide,  we  shall  proceed 
to  examine  the  questions  presented  to  our  consideration. 

The  anterior  laws  had  required  licenses  to  be  granted  to 
dealers  in  lottery  tickets,  and  had.  imposed  a  tax  of  five  per 
cent,  on  the  prizes. 

The  law  of  1838  appointed  Commissioners  by  name,  and 
invested  them  with  power  to  sell,  to  raise  $150,000  by  the  sale 
of  a  scheme  or  schemes  of  a  lottery,  and  the  sales  thereof  or 
of  the  tickets  therein,  and  without  being  subject  to  any  tax 
whatever,  which  sum  they  were  authorised  to  raise  free  from  all 
expenses,  charges  or  interest  whatever.  The  commissioners 
were  to  give  bond  to  perform  their  duties  under  this  law,  and 
they  are  furthermore  empowered  to  sell  the  schemes,  and  the 
vendor  and  his  assignees  are  vested  with  the  same  rights  and 
privileges  as  the  commissioners.  Now  two  questions  have 
been  raised  and  most  elaborately  discussed  under  this  law — 
whether, 

1st.  The  commissioners  could  sell  tickets  in  this  lottery 
themselves,  without  taking  out  any  license,  as  required  by  the 
anterior  laws,  and 

2nd.  Whether  they  could  appoint  agents,  with  power  to 
sell  tickets,  without  obtaining  a  license. 

As  to  the  first  question,  wrhether  the  commissioners  possess 
the  power  to  sell  without  a  license  being  first  obtained — it  is 
not  necessary  for  us  to  determine  whether  after  the  passage  of 
the  law  it  would  be  competent  for  the  Legislature  to  enact  a 
law  imposing  a  license  or  a  tax  on  the  commissioners,  none 
existing  at  the  time  of  the  law.  But  we  may  be  permitted  to 
say,  that  in  such  a  case,  if  the  city  of  Baltimore  have  assented 
to  the  law  according  to  its  provisions,  she  has  acquired  an  in- 
terest in  her  corporate  capacity  in  the  grant,  which  we  think 
the  Legislature  could  not  impair,  and  if  she  have  acquired  an 
interest  in  the  grant,  by  the  surrender  of  important  rights,  as 
by  surrendering  her  property  in  part  for  public  purposes  and 
assenting  that  her  Market  House  shall  be  pulled  down,  any  at- 
tempt to  impose  a  tax  even  in  the  form  of  a  license,  would  im- 
pair the  contract,  and  would  violate  it  upon  the  same  principle 
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as  did  the  imposition  of  a  license  fee  on  the  importer  who  sold 
by  the  package,  violate  the  Constitution  of  the  United  States. 
(Brown  vs.  State  of  Maryland,  12  Wheat.  419,)  or  the  tax  laid 
by  the  State  of  Ohio  on  the  operation  of  banking  in  that  State 
by  the  late  Bank  of  the  United  States— ( U.  S.  Sank  vs.  Os- 
borne,  9  Wheat.  739.)  It  is  true  it  was  there  a  question  of 
power  between  two  governments.  It  would  likewise  be  a 
question  of  power  whether  the  State  government  could  impair 
her  grant,  and  if  in  the  former  case  she  were  prohibited  from 
impairing  or  defeating  her  concession  of  power  by  imposing 
a  license  or  a  tax,  she  would  be  equally  prohibited  from  im- 
pairing her  grant  to  the  corporation. 

But  the  State  has  imposed  no  license  or  tax  since  the  pas- 
sage of  the  law,  and  the  only  question  is,  whether  the  ante- 
rior laws  operate  on  the  commissioners. 

It  must  be  remembered  that  the  commissioners  act  gratui- 
tously, without  any  compensation  whatever.  Could  the  State 
have  intended  to  make  these  commissioners  lottery  brokers  du- 
ring the  long  period  this  grant  may  endure,  and  it  is  said  it 
may  last  twenty  years,  and  probably  will;  to  change  their  occu- 
pations, to  give  bonds  to  do  their  duty,  wrhich  would  be  to  sell 
the  tickets  until  the  object  should  be  completed,  and  that  with- 
out compensation;  such  must  have  been  the  intention  if  they 
are  compelled  to  take  out  license,  because  under  the  license  no 
one  else  could  sell. 

Again,  could  the  State  have  intended  that  the  commission- 
ers should  advance  the  amount  of  the  license  money  out  of 
their  own  pockets  to  subserve  the  public  benefit,  and  wait  until 
they  could  be  indemnified  by  receiving  money  from  the  sale  of 
schemes  and  tickets?  We  think  not. 

But  what  are  the  words  of  the  law?  The  substance  of  the 
words  is  this,  that  the  commissioners  shall  not  be  subject  to 
any  tax  whatever.  The  words  are  as  strong  as  they  well  can 
be  made:  they  are  not  that  they  shall  be  subject  to  a  tax,  but 
to  any  tax;  and  to  make  it  as  strong  as  language  can  make  it; 
they  go  further  and  say,  it  shall  not  be  subject  to  any  tax  what- 
soever. Now  looking  to  these  expressions  as  containing  a 
64  v.ll 
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personal  exemption  from  taxation,  was  not  the  design  manifest,- 
by  the  existing  laws,  there  was  then  no  personal  tax  but  the 
license  tax;  did  they  refer  to  that  or  to  some  future  personal 
tax.  It  is  said  they  did  not  refer  to  the  license,  for  that  a  li- 
cense is  not  a  tax  within  the  meaning  of  that  term.  Now  the 
law  of  1821  expressly  call  it  a  tax — and  the  law  of  1826  re- 
cognizes it  as  a  tax;  indeed  they  could  not  have  done  other- 
wise. Congress  possessingpower  to  lay  taxes,  under  that  power 
impose  taxes  by  licenses — as  for  example  during  the  last  war, 
taxes  in  the  shape  of  licenses  were  granted  to  carriage  owners 
and  to  distillers,  and  we  impose  taxes  on  ordinary  keepers,  or 
hawkers  and  pedlars,  by  compelling  them  to  take  out  licenses.- 
These  are  extraordinary  taxes  laid  upon  occupations,  and  are 
treated  by  all  lexicographers,  legal  and  otherwise,  and  by  writers- 
on  the  wealth  of  nations,  as  taxes. 

That  a  license  is  a  tax,  is  too  palpable  for  discussion,  and 
comes  within  the  terms  of  the  law,  unless  there  is  something 
in  the  idea  that  it  is  a  political  or  police  regulation,  intended 
to  preserve,  maintain  and  regulate  the  lottery  system.  If  it 
were  purely  so  there  might  be  some  weight  in  the  argument, 
but  it  is  not,  it  still  has  upon  it  the  brand  of  tax  impressed 
upon  it  by  the  first  law. 

It  is  true,  the  act  of  1828  required  the  dealers  in  lottery  tick- 
ets to  give  bonds,  but  this  does  not  alter  or  vary  the  question. 
The  design  of  this  was  only  in  aid  of  the  general  prohibition^ 
The  same  obligation  not  to  violate  the  laws  existed,  when  the 
first  tax  law  in  relation  to  a  license  was  proposed,  as  existed 
after  the  bond  was  given ;  the  bond  was  purely  to  protect  the 
revenue.  The  truth  is,  that  the  W7hole  lottery  system,  together 
with  the  tax  on  dealers  are  revenue  laws  and  nothing  else,  and 
we  hazard  nothing  in  saying,  that  but  for  the  amount  produced 
and  the  necessities  of  the  State,  the  whole  system  would  long 
since  have  been  condemned  as  a  nuisance. 

But  if  it  be  the  kind  of  regulation  contended  for,  it  is  only 
so  in  part.  It  must  be  conceded,  as  it  has  been,  that  it  is  in 
part  a  tax,  and  if  it  be,  no  matter  what  may  have  been  the 
other  desiga  or  object,  still  it  is  a  tax,  and  comes  within  the 
terms,  any  tax  whatever. 
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Again,  could  it  have  been  the  intention  of  the  Legislature 
to  make  the  Lottery  Commissioners  pay  the  same  for  a  license 
for  vending  Town  Hall  tickets  as  ether  venders  have  to  pay 
for  selling  all  kinds  of  tickets  in  all  the  lotteries  authorised  by 
the  State?  If  so,  this  would  be  a  most  unequal  tax,  and 
would  operate  great  injustice,  and  we  are  not  to  attribute  such 
injustice  to  the  Legislature. 

Upon  every  view  of  this  subject  we  think  the  commission- 
.ers  might  sell  tickets  without  obtaining  a  license.  We  pro- 
ceed to  examine  the  second  question. 

Have  they  the  power  to  appoint  agents  to  sell  without  li- 
cense? That  they  have  power  to  appoint  agents  has  not  been 
denied,  indeed  could  not  be  denied,  because  in  any  grant  of 
power  or  authority,  all  that  is  necessary  to  tbe  enjoyment  of 
the  grant  and  to  perfect  its  objects,  are  necessarily  and  im- 
pliedly  granted  likewise;  without  such  implied  power  the  grant 
would  be  nugatory,  and  would  have  been  more  especially  so 
in  this  case,  because  the  persons  appointed,  from  their  occu- 
pations and  habits,  and  from  the  character  of  the  grant,  could 
never  hare  carried  it  into  execution  without  the  intervention 
of  agents  equally  well  skilled  with  those  who  sell  and  have 
been  in  the  habit  of  selling  under  a  license. 

All  grants  of  this  description  are  necessarily  carried  out  by 
the  intervention  of  agents  peculiarly  skilled  in  forming  schemes, 
in  selling  tickets,  and  in  all  the  arcana  of  that  trade. 

But  must  they  take  out  a  license;  and  here  again  we  would 
ask,  must  the  commissioners  employ  those  already  licensed? 
They  may  refuse;  they  may  if  they  please  by  such  refusal  de- 
feat the  grant. 

Must  they  buy  licenses  for  their  agents  ?  We  answer  it  would 
be  unreasonable  to  say  the  Legislature  intended  them  to  buy 
licenses  by  advancing  money  for  perhaps  ten  fifteen  or  twenty 
agents,  at  an  expense  of  several  thousand  dollars,  and  when 
they  purchase  them  the  tax  is  unequal,  for  it  is  only  to  sell 
Town  Hall  tickets. 

Again,  would  agents  buy  a  license  to  sell  these  tickets  alone? 
Contracts  might  never  be  formed,  if,  as  a  preliminary,  these 
agents  are  to  purchase  general  licenses. 
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If  the  agent  sell,  it  is  but  the  sale  of  the  principal,  and  it 
must  upon  our  construction  be  free  from  a  tax — for  it  is  a  tax 
whether  the  agent  take  the  license  or  the  principal.  The  con- 
tract is  one  of  clear  agency,  by  the  very  terms  of  it,  and  the  mode 
of  compensation  does  not  change  its  character. 

But  it  is  said  this  is  a  most  dangerous  and  enlarged  power, 
it  overturns  the  whole  lottery  system.  We  might  answer,  that 
was  for  the  consideration  of  the  Legislature;  we  must  be  go- 
verned by  the  terms  they  have  used;  but  why  should  we  not 
contend  the  Legislature  to  have  made  this  grant  to  this  extent. 

The  lottery  system  is  for  revenue.  The  State  Armory  is  a 
great  State  object  and  must  be  built,  and  the  State  is  not  able 
to  appropriate  $150,000  for  that  object.  In  this  State  of  things 
they  only  say,  we  will  from  year  to  year  take  so  much  from  our 
lottery  system  to  accomplish  a  great  State  object.  This  is  the 
inference  we  draw  from  the  act  of  the  Legislature,  and  we  think 
it  is  a  just  and  legal  inference,  and  in  so  deciding  we  think 
we  further  their  views  as  disclosed  by  their  acts. 

In  conclusion,  we  think  the  appellee  has  committed  no  of- 
fence against  the  laws  of  this  State,  as  the  anterior  laws  por- 
hibiting  the  sale  of  lottery  tickets,  or  the  dealing  therein,  is 
repealed  so  far  as  regards  the  Town  Hall  Lottery,  by  the  law 
of  1838,  and  that  the  Town  Hall  Commissioners,  and  their  duly 
authorised  agents,  possess  full  power  by  this  law  to  sell  tickets 
in  the  lotteries  designated  by  that  law,  without  obtaining  any 
license  whatsoever. 

The  defendants  then  petitioned  the  Chancellor  to  appoint  an 
early  day  for  the  hearing  of  the  matters  in  controversy,  which 
petition  was  dismissed,  and  the  complainants  filed  in  court  ex-t 
ceptions  to  the  answer  of  the  said  defendants. 

1st.  For  that  whereas  it  is  positively  alleged,  in  and  by  said 
bill  and  information,  that  the  said  defendants  proposed  and  of- 
fered to  draw  in  the  city  of  Baltimore,  two  schemes  of  lotte- 
ries, one  on  the  8th  day  of  July  1841,  and  the  other  on  the 
10th  day  of  July  1841,  each  purporting  to  be  authorised  by 
the  act  of  1838,  therein  referred  to,  copies  of  which  said 
schemes  are  filed  with  said  bill  and  information  as  Exhibits  \ 
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and  2,  and  although  the  said  defendants,  in  and  by  their  said 
answer,  admit  that  it  was  their  purpose,  when  said  bill  and  in- 
formation was  filed,  to  draw  on  the  8th  and  on  the  10th  of  said 
month,  two  schemes  under  said  act,  yet  they  do  not,  in  terms, 
admit  nor  deny,  whether  the  said  two  schemes,  by  them  so  pro- 
posed to  be  drawn,  were  or  were  not  the  said  two  schemes  of 
which  said  exhibits  are  copies. 

2nd.  For  that  whereas  it  is  positively  alleged  in  and  by  said 
bill  and  information,  that  besides  drawing  certain  approved 
schemes,  the  said  respondents  had  drawn  five  other  schemes 
of  lotteries  under  said  grant,  (none  of  which  had  been  ap- 
proved by  the  State's  Lottery  Commissioners,  and  one  of  which 
bad  never  been  submitted  for  approval,)  and  although  the  re- 
spondents admit,  that  since  the  first  drawing  of  the  schemes 
so  approved  by  the  State  Lottery  Commissioners,  they  have 
drawn  again  five  schemes,  but  not,  as  stated  in  the  informa- 
tion, schemes  which  had  never  been  approved  by  the  State 
Commissioners,  or  presented  to  them  for  their  approval,  but 
on  the  contrary,  were  five  of  the  schemes  approved  by  said 
commissioners,  the  said  five  drawings  being  only  re-drawings 
of  the  same;  and  although  the  said  respondents  do  thereby  ad- 
mit that  the  said  five  schemes  were  all  and  each  of  them  drawn 
the  second  time,  yet  it  is  not  admitted  or  denied,  directly  or 
in  terms,  whether  or  not  the  said  re-drawings  or  second  draw- 
ings, were  with  the  approval,  or  without  the  approval  of  the 
State  Lottery  Commissioners — nor  whether  the  said  schemes 
respectively  were  or  were  not  of  such  construction  that  one 
drawing  would  necessarily  determine  the  fate  of  all  the  tickets 
therein — or  whether  or  not  the  said  schemes  were  of  such  con- 
struction that  one  or  a  first  drawing  thereof  would  only  par- 
tially determine  the  fate  of  the  tickets  therein — nor  whether 
the  said  first  drawing  was  a  full  and  complete  drawing,  or  only 
a  partial  one;  and  if  partial,  in  what  respect,  and  how  in  cer- 
tain,— nor  whether  the  said  re-drawings  or  second  drawings  of 
said  five  schemes  were  full  drawings  thereof,  or  only  partial 
drawings  thereof — and  whether  in  the  first  drawings  of  said  five 
schemes,  any  prizes  were  drawn  or  not,  and  if  any,  whether 
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in  the  said  re-drawings  the  same,  or  any  of  the  same,  prizes 
were  drawn  or  not,  and  whether,  previous  to  such  first  draw- 
ing, any  tickets  were  sold  or  not  in  the  said  schemes;  and  whe- 
ther, the  same  tickets,  or  any  of  the  same  tickets,  were  con- 
sidered or  were  not  considered  as  embraced  in  said  schemes, 
when  the  same  were,  as  alleged,  re-drawn  by  said  respondents, 
so  that  the  said  answer  in  these  respects  is  uncertain,  evasive, 
and  insufficient. 

3rd.  For  that  whereas,  although  it  is  positively  alleged  in 
and  by  said  bill  and  information,  that  the  said  respondents  pro- 
posed to  draw  two  schemes  on  the  8th  July  and  10th  July  1841, 
which  said  two  schemes  it  is  therein  further  alleged,  had  never 
been  submitted  for  approval  to,  or  approved  by  the   State's 
Commissioners  of  Lotteries;  and  although  the  said  respon- 
dents in  one  part  of  their  said  answer,  to  wit,  on  the  fourth  page 
thereof,  deny  that  such  schemes  were  never  presented  to,  or 
approved  by  said  State  Commissioners,  and  on  the  contrary 
aver,  that  like  other  five  schemes  in  said  answer  referred  to, 
the  said  two  schemes  were  another  portion  of  the  schemes  ap- 
proved by  those  officers,  and  although  in  another  part  of  the 
said  answer,  to  wit,  on  the  sixteenth  page  {hereof,  etsequeniibus, 
it  is  stated,  in  effect,  that  the  State  Commissioners  did  decide 
against  approving  further  schemes,  on  the  ground  that  the  grant 
was  exhausted,  and  that  respondents  at  once  resorted  to  the 
only  immediate  resource  left  them,  that  of  proceeding  to  re- 
draw the  schemes  which  had  been  partially  drawn,  until,  by 
actual  sales  of  the  tickets  in  such  schemes,  and  not  by  con- 
structive sales,  they  should  be   able  to  raise   said  sum  of  two 
hundred  and  twenty-five  thousand  dollars,  free  and  clear  and 
above  and  over  all  expenses,  &c.,  and  that  they  were  engaged 
in  this  purpose  when  arrested  by  the  injunction  in  this  case. 
Yet  it  is  not  stated  with  any  certainty  whether  the  said  two 
schemes,  proposed  to  be  drawn  on  the  8th  and  10th  of  July 
respectively,  had  been,  or  had  not  been,  submitted  to  the  State's 
Commissioners  for  approval,  as  original  schemes  proposed  to 
be  drawn  on  said  days  respectively,  and  whether  the  same  had 
been,  or  had  not  been,  approved  by  said  commissioners  asori- 
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ginal  schemes  proposed  to  be  drawn  on  said  days  respectively; 
or  whether  either  of  thjra  had  so  been  approved  or  not;  and 
if  upon  the  true  interpretation  of  said  several  parts  of  said  an- 
swer, it  is  to  be  understood  as  sufficiently  alleged  that  the  said 
two  schemes  intended  to  be  drawn  on  said  8th  of  July  and 
said  10th  of  July  respectively,  were  re-drawings  of  schemes 
which  had  been  submitted  as  proposed  to  be  drawn  on  certain 
days  then  past,  and  which  had  been  approved  by  said  com- 
missioners as  schemes  so  proposed  to  be  drawn  on  certain  days 
which  have  since  passed;  yet  it  is  not  stated  with  any  pre- 
cision or  any  certainty,  express  or  demonstrable,  whether  the 
said  schemes  so  proposed  to  be  drawn  on  said  8th  and  10th  of 
July,  were  full  schemes  or  only  parts  of  schemes ;  that  is  to  say, 
•whether  the  said  scheme  of  the  8th  July,  and  said  scheme  of 
the  10th  July,  were  respectively  the  exact  counterparts  of 
schemes  which  had  been  approved  by  said  commissioners,  with 
no  other  alteration  except  the  substitution  of  the  said  respec- 
tive days  in  lieu  of  other  and  different  days,  or  whether  the 
said  schemes  were  only  remnants  of  schemes  which  had  been 
approved  by  said  commissioners,  for  other  days,  and  which  had 
only  been  partially  drawn  on  such  other  days,  and  the  residue 
and  undrawn  parts  whereof,  and  no  more,  were  intended  to  be 
drawn  on  said  several  days  respectively;  and  if  exact  coun- 
terparts, it  is  not  stated  whether,  at  the  first  drawing  thereof, 
any  tickets  were  sold  or  not,  and  if  any,  whether  any  prizes 
•were  drawn  or  not  by  the  holder  of  such  tickets,  and  whether 
the  said  drawing  was  a  full  and  complete  drawing  so  as  to  de- 
termine the  fate  of  all  tickets,  sold  and  unsold  in  said  scheme 
or  not,  and  if  not,  to  what  extent,  and  if  only  remnants  of 
schemes,  then  whether  the  same  did  not  purport  to  decide  the 
fate  of  all  tickets,  and  to  dispose  of  all  the  prizes  in  said  ori- 
ginal schemes,  respectively  or  not.  In  all  which  particulars 
said  answer  is  very  uncertain,  evasive  and  insufficient. 

4th.  For  that  so  much  and  all  such  parts  of  said  answer  as 
relate  to  the  consolidated  lotteries,  commencing  at  page  twelve 
of  said  answer,  towards  the  bottom  of  said  page,  at  the  words 
"and  your  respondents  further  answering  say,  &c."  down  to 
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the  end  of  the  seventh  line  from  the  top  of  the  fourteenth  page 
of  said  answer,  are  and  every  portion  thereof  is,  impertinent  to 
the  matters  in  controversy  in  the  cause. 

5th.  That  so  much  of  said  answer,  as  relates  to  the  right 
claimed  by  respondent  to  sell  tickets,  without  license,  by 
agents,  beginning  at  the  words  "your  respondents  further  al- 
lege," on  the  fourteenth  page,  and  continuing  down  to  the  end 
of  the  eighth  line  on  the  sixteenth  page  inclusive  of  the  "Exhibit 
C  filed  with  said  answer,  is,  and  the  matters  therein  contained 
are,  wholly  impertinent  to  the  merits  of  this  case,  and  the  matters 
in  controversy  in  this  cause. 

6th.  For  that  said  answer  is,  in  other  respects,  informal,  de- 
fective and  insufficient. 

And  afterwards,  to  wit,  the  defendants  filed  in  court  their 
amended  answer  in  the  words  following,  to  wit : 

Attorney  General,  in  behalf  of  the  State  of  Maryland,  at 
the  relation  of  M.  McBlair  and  George  Cooke,  Commissioners, 
vs.  Lucas,  Gwynn  and  others.  In  Chancery. 

The  defendants  agree  to  amend,  and  with  the  consent  of  the 
Attorney  General,  do  hereby  amend  their  answer  in  the  fol- 
lowing particulars. 

1st.  In  answer  to  the  first  exception,  the  respondents  admit, 
that  Exhibits  1  and  2  of  the  information,  are  exact  copies  of 
the  several  schemes,  proposedby  these  respondents  to  be  drawn, 
as  set  forth  in  said  information,  on  the  8th  July  and  on  the  10th 
July  respectively,  as  expressed  on  the  face  of  said  exhibits. 

2nd.  In  answer  to  the  second  exception,  the  said  respon- 
dents say,  that  the  said  five  schemes,  referred  to  in  said  ex- 
ception, are  exact  counterparts  of  schemes  which  had  been 
originally  submitted  by  these  respondents  to  the  State's  Com- 
missioners of  Lotteries  for  approval  by  them,  as  schemes  to 
be  drawn  by  these  respondents  under  said  act  of  1838,  chap. 
323,  and  its  supplements,  and  which  said  schemes,  originally 
submitted,  were  approved  by  said  State  Commissioners  as 
schemes  to  be  drawn  on  certain  specified  days,  and  which  said 
schemes  were  afterwards  drawn  by  these  respondents  on  the 
said  several  specified  days  appointed,  in  that  behalf,  by  said 
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State  Commissioners;  that  said  schemes  were  all  constructed 
on  the  combination  system,  precisely  in  like  manner  as  the 
schemes  produced  as  Exhibits  1  and  2  of  the  information — 
and  that  said  several  schemes  were  drawn,  by  putting  into  the 
wheel  the  whole  of  the  numbers  used  in  combination  in  the 
construction  of  said  schemes,  and  by  drawing  therefrom  such 
a  number  of  tickets,  as  upon  the  principles  of  construction  of 
such  schemes  respectively  would,  and  did  decide  the  fate  of  all 
the  tickets  therein — that  tickets  were  sold  in  each  of  said 
schemes  before  the  original  drawings  thereof,  but  not  the  whole 
amount  of  re-tickets  in  said  several  schemes,  or  the  whole 
amount  of  the  tickets  in  any  one  of  the  said  schemes,  or  any 
considerable  part  of  the  tickets  in  any  of  said  schemes;  that 
prizes  were  drawn  by  some  of  the  tickets,  so  sold,  in  each  ot 
said  several  schemes,  so  drawn  by  these  respondents,  that  the 
said  five  schemes  were  re-drawn,  or  drawn  the  second  time  by 
these  respondents,  without  any  new  or  second  approval  thereof 
by  the  said  State  Commissioners,  and  on  certain  days  appoint- 
ed in  that  behalf  by  these  respondents,  without  the  approval  in 
that  behalf  of  said  State  Commissioners,  and  without  application 
to  the  said  State  Commissioners  in  respect  of  one  of  said 
schemes,  for  their  approval  in  that  behalf,  that  in  the  re-draw- 
ings or  second  drawings  of  said  five  schemes,  no  deduction 
was  made  for  tickets  sold  prior  to  the  first  drawing  of  said 
schemes  respectively  for  tickets  sold  in  any  of  said  schemes, 
nor  any  deduction  for  prizes  drawn  in  said  several  schemes  re- 
spectively, or  any  of  them,  but  that  said  second  drawings  were 
the  full  and  entire  drawings  of  said  several  schemes  respec- 
tively, without  any  alteration,  except  the  substitution  by  these 
respondents  as  aforesaid,  of  different  days,  in  each  case,  for 
the  several  days  appointed  for  each  scheme  respectively,  by 
the  said  State  Commissioners,  when  they  approved  the  said 
several  schemes  respectively. 

3rd.  In  answer  to  the  third  exception,  the  said  respondents 

admit,  that  the  said  two  schemes,  proposed  to  be  drawn  on  the 

8th  July  and  the   10th  July  1841,  are  exact  counterparts  of 

drafts,  which  had  been  originally  submitted  by  these  respon- 

65         v.ll 
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dents  to  said  State  Commissioners  for  approval,  and  which 
were  approved  by  said  commissioners,  as  schemes  to  be  drawn 
on  certain  specified  days,  appointed  in  that  behalf  by  said 
State  Commissioners,  and  which  said  two  schemes  were  after- 
wards drawn  by  these  respondents  on  the  said  several  days  ap- 
pointed in  that  behalf  by  said  State  Commissioners,  and  that 
prior  to  such  drawings  of  said  several  two  schemes,  tickets  were 
sold  in  each  of  said  schemes,  and  that  upon  such  drawings 
prizes  were  drawn  by  certain  of  the  tickets  so  sold  in  each  of 
said  schemes ;  that  said  two  schemes  when  drawn  were  drawn 
severally  in  every  particular,  in  the  same  manner  as  the  said 
several  schemes,  marked  Exhibits  1  and  2,  are  proposed  on  their 
face  to  be  drawn ;  that  the  whole  amount  of  tickets  in  said  sev- 
eral schemes  were  not  sold  prior  to  such  drawings  thereof,  nor 
was  the  whole  amount,  nor  even  any  considerable  part  of  the 
tickets  in  either  of  the  said  schemes  sold  prior  to  the  drawings 
thereof;  that  the  said  two  schemes,  marked  Exhibits  1  and  2, 
were  not  submitted  to  said  State  Commissioners  for  approval 
again  since  they  were  so  first  drawn,  nor  was  any  application 
made  to  them  to  sanction  their  drawing  on  said  several  daysr 
specified  on  the  face  of  said  exhibits  on  the  drawing  of  either 
of  them,  on  the  said  day  specified  on  its  face;  that  said  days,  to- 
wit,  the  8th  of  July  and  the  10th  of  July,  were  severally  ap- 
pointed by  these  respondents,  without  asking  or  obtaining  the 
.approval  in  that  behalf  of  said  State  Commissioners. 

On  the  27th  of  July  1841,  the  Chancellor  (BLAND,)  passed 
the  following  order : 

The  exceptions  to  the  answer  of  the  defendants,  and  the 
motion  to  dissolve  the  injuetion  by  consent,  standing  now  ready 
for  hearing,  and  the  solicitors  of  the  parties  having  been  fully 
heard,  the  proceedings  were  read  and  considered. 

Whereupon  it  is  ordered,  that  the  fourth,  fifth  and  sixth  ex- 
ceptions to  the  answer  of  the  defendants,  not  having  been  an- 
swered, the  same  are  hereby  sustained,  and  the  impertinent 
matter  therein  specified  and  referred  to,  be,  and  the  same  is 
hereby  rejected  and  expunged  from  the  said  answer;  and  it  is 
further  ordered,  that  the  injunction  heretofore  granted  in  this 
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case  be,  and  the  same  is  hereby  continued  until  the  final  hear- 
ings or  further  order. 

The  defendants  prayed  an  appeal  from  the  order  of  the  Chan- 
cellor of  the  seventh  of  July  eighteen  hundred  and  forty-one, 
granting  the  injunction,  and  also  from  the  order  of  the  twenty- 
seventh  of  July  of  the  same  year,  sustaining  the  fourth,  fifth 
and  sixth  exceptions  to  the  answer  of  the  said  defendants,  and 
continuing  the  said  injunction. 

The  appeal  was  argued  before  BUCHANAN,  C.  J.,  STEPHEN, 
ARCHER,  DORSEY,  and  CHAMBERS,  J. 

By  JOHN  NELSON  and  R.  JOHNSON  for  the  appellants,  and 
By  J.  N.  STEELE  and  W.  SCHLEY,  for  the  appellees. 

Jict  of  1838,  chap.  323.  An  act  in  aid  of  the  construction  of 
a  State  Armory  and  Town  Hall  in  the  city  of  Baltimore,  and 
the  re-building  and  improvement  of  the  Hanover  Market 
House,  in  said  city. 

Whereas,  sundry  citizens  of  Baltimore,  propose  to  have 
constructed  a  State  Armory  and  Town  Hall,  and  other  apart- 
ments for  public  uses,  and  to  re-build  and  enlarge  the  Hanover 
Market  House  in  said  city,  over  or  in  connection  with  which 
Market  House,  it  is  contemplated  to  construct  said  Armory, 
Town  Hall,  and  other  apartments;  and  whereas,  the  said  un- 
dertaking will  subserve  materially  the  public  convenience  and 
interests;  and  it  is  represented,  that  to  accomplish  these  highly 
useful  objects,  adequate  means  cannot  be  procured,  save 
through  the  privilege  of  a  Lottery.  Therefore, 

SEC.  1.  Be  it  enacted  by  the  General  Assembly  of  Mary- 
land, That  Samuel  Lucas,  William  Gwynn,  George  Gordon 
Belt,  Charles  F.  Mayer,  Charles  George  Ridgely  and  Solomon 
HiHen,  junior,  of  the  city  of  Baltimore,  be  and  they  are 
hereby  appointed  commissioners,  with  full  power  and  author- 
ity, by  a  scheme  or  schemes  of  lottery,  and  the  sales  thereof,  or 
of  the  tickets  therein,  and  without  being  subject  to  any  tax  what- 
soever, to  raise  the  sum  of  one  hundred  and  fifty  thousand  dol- 
lars, free  and  clear,  and  over  and  above  all  expenses,  and 
charges,  and  interest  whatsoever. 
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SEC.  2.  And  be  it  enacted,  That  the  scheme  or  schemes 
aforesaid,  shall  be  approved  by  the  Commissioners  of  lotte- 
ries, or  any  one  of  them,  before  the  same,  or  any  tickets,  shall 
shall  be  deemed  to  be  authorised  to  be  sold,  and  that  before 
the  said  commissioners  may  sell  as  aforesaid,  they  shall  enter 
into  bond  with  sureties  to  be  approved,  and  in  a  penalty  to  be 
fixed  by  said  commissioners  of  lotteries,  or  any  one  of  them, 
condition  for  the  faithful  discharge  of  their  duty  as  commis- 
sioners, and  for  the  due  application  for  the  purpose  of  this  act, 
of  the  monies  coming  to  their  hands  as  commissioners,  which 
bond  or  bonds  shall  be  made  to  the  State  of  Maryland,  and 
be  filed  in  the  clerk's  office  of  Baltimore  county  court,  and 
may,  on  a  certified  copy  thereof  as  evidence,  be  sued  as  other 
public  bonds  may,  by  any  person  or  persons,  or  body  politic  in- 
terested in  the  condition  thereof. 

SEC.  3.  And  be  it  enacted,  That  the  said  commissioners  ap- 
pointed by  this  act,  may  sell  for  such  sums  of  money  as  they 
may  deem  proper,  the  scheme  or  schemes  aforesaid,  and  the 
purchasers  thereof,  and  their  assigns,  shall  have  and  enjoy  all 
the  rights  and  privileges  in  the  disposal  of  the  tickets  in  said 
schemes,  and  the  raising  money  therefrom,  as  are  by  this  act 
conferred  on  said  commissioners;  provided  however,  that  be- 
fore such  purchasers  or  their  assigns  shall  so  avail  themselves 
of  said  schemes,  they  shall  enter  into  bond  to  the  State  of 
Maryland,  with  sureties  to  be  approved,  and  in  penalty  to  be 
fixed  by  said  commissioners  of  lotteries,  or  any  one  of  them, 
for  the  punctual  payment  of  all  prizes  that  shall  be  drawn  to 
such  tickets,  and  the  bond  or  bonds  shall  be  filed,  and  maybe 
sued  as  provided  in  cases  of  said  bonds  of  said  commission- 
ers, and  said  commissioners  shall  make  report,  verified  by  af- 
fidavit, immediately  upon  making  the  sale  or  sales  of  a  scheme 
or  schemes  as  aforesaid,  particularly  certifying  the  amounts 
and  terms  of  such  sales. 

SEC.  4.  And  be  it  enacted,  That  the  commissioners  by  this 
act  appointed,  shall  (provided  the  assent  of  the  Mayor  and 
City  Council  of  Baltimore  be  given  this  act,)  have  full  power 
and  authority  to  take  down,  and  upon  such  plan  and  dimen- 
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sions  as  to  them  shall  seem  fit,  to  rebuild  the  Hanover  Market 
House  in  said  city;  and  above  the  same  or  otherwise  in  con- 
nection therewith,  to  cause  to  be  constructed  a  hall,  suitable 
for  the  State  Armory  and  for  military  drilling  and  Town  Hall, 
and  such  other  apartments  for  public  purposes,  and  all  such 
structures  and  contrivances  for  alarm  bells  and  signals  of  fire, 
as  said  commissioners  may  deem  proper  to  construct;  and  in 
order  to  the  enlargement  of  the  site  of  said  Market  House, 
and  otherwise  for  the  objects  aforesaid,  the  said  commission- 
ers may,  in  the  name  of  and  for  the  Mayor  and  City  Council 
of  Baltimore,  purchase  any  grounds  whatsoever,  and  the  said 
commissioners  to  the  purposes  aforesaid,  shall  apply  the  nett 
monies  aforesaid,  accruing  to  them  under  and  by  virtue  of 
this  act;  and  when  all  said  buildings  and  improvements  shall 
have  been  completed,  the  same  shall  be  surrendered  by  said 
commissioners  to  the  Mayor  and  City  Council  of  Baltimore, 
who  are  hereby  authorised  to  pass  all  ordinances  for  the  regu- 
lating thereof;  provided  however,  that  there  be  reserved  for 
the  use  and  control  of  the  State  of  Maryland,  such  apartment 
or  apartments  in  said  buildings,  as  may  be  selected  and  de- 
signated by  the  Governor,  for  the  purpose  of  an  Armory  for  the 
service  of  the  militia  and  volunteer  corps  of  the  city  of  Balti- 
more, or  other  military  corps,  and  for  a  place  of  military  drill, 
subject  to  such  regulations  as  the  General  Assembly  of  Mary- 
land, may  from  time  to  time  enact,  regarding  the  uses  thereof 
aforesaid. 

SEC.  5.  Andbe  it  enacted,  That  when  the  said  commission- 
ers shall,  in  place  of  selling  a  scheme,  sell  the  tickets  therein, 
it  shall  be  the  duty  of  the  commissioners  to  pay  the  prizes 
which  may  be  drawn  to  such  tickets,  which  obligation  shall  be 
deemed  to  be  within  the  condition  of  their  bond  or  bonds  as 
aforesaid. 

SEC.  6.  And  be  ii  enacted,  That  any  vacancies  that  may  from 
time  to  time  occur  by  resignation,  death,  declining  to  act,  or 
any  other  cause  in  the  board  of  said  commissioners,  shall  be 
filled  by  the  Mayor  of  the  city  of  Baltimore,  the  persons  ap- 
pointed to  such  vacancies  being  however  hereby  required,  be- 
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fore  they  shall  be  competent  to  act,  to  enter  into  bond,  with 
sureties  and  condition,  in  penalty  as  prescribed  by  the  second 
section  of  this  act  in  regard  to  the  commissioners  herein  named. 
SEC.  7.  Jlnd  be  it  enacted,  That  this  act  and  all  the  privi- 
leges, franchises  and  rights  conferred  hereby,  shall  expire  and 
cease  to  be  exercised  at  the  expiration  of  two  years  from  and 
after  the  passage  of  this  act. 

Act  of  1839,  chap.  52.     A  supplement  to  the  act  of  Assem- 
bly passed  at  December  session  eighteen  hundred  and  thirty- 
eight,  chapter  three  hundred  and  twenty-three,  entitled  an  act 
to  aid  in  the  construction  of  a  State  Armory  and  Town  Hall 
in  the  city  of  Baltimore,  and  the  re-building  and  improvement 
of  the  Hanover  Market  House  in  said  city. 
Be  it  enacted  by  the  General  Assembly  of  Maryland,  That 
the  seventh  section  of  the  act  to  which  this  is  a  supplement, 
be,  and  the  same  is  hereby  repealed;  provided  however,  that 
the  privilege  of  drawing  a  scheme  or  schemes  of  lotteries  con- 
ferred by  said  act  and  this  supplement,  shall  cease  so  soon  as 
by  the  drawing  of  the  said  schemes,  the  nett  sum  of  two  hun- 
dred and  twenty-five  thousand  dollars  shall  have  been  raised; 
and  provided,  that  nothing  herein  contained  shall  be  construed 
to  extend  said  privilege  beyond  the  period  when  the  existing 
lottery  grants  shall  have  expired. 

DORSEY,  J,.  delivered  the  opinion  of  the  court. 

It  is  conceded  in  the  argument  of  this  case,  and  admitted  by 
the  answer  of  the  appellants,  that  had  all  the  tickets  been  sold 
in  the  schemes  drawn  under  the  act  of  1838,  chapter  323,  and 
its  supplement  of  1839,  chap.  52,  confirming  lottery  privi- 
leges on  certain  commissioners  therein  named,  a  much  larger 
amount  would  have  been  raised,  than  the  sum  prescribed  in 
those  acts  of  Assembly.  But  it  is  alleged  by  the  appellants, 
that  only  a  small  portion  of  the  tickets  in  the  schemes  drawn, 
were  sold ;  and  that  the  amount  received  by  the  commissioners 
from  the  schemes  which  they  drew,  and  from  those  which  were 
sold  by  them,  and  drawn  by  other  persons,  formed  but  a  very 
small  portion  of  the  sum  of  $225,000,  which  under  the  acts 
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of  Assembly,  they  say,  they  were  authorised  to  realize,  and 
they  insist,  that  under  the  lottery  privilege,  they  still  have  the 
right  to  continue  the  drawing  or  sales  of  lottery  schemes,  in 
the  mode  they  have  heretofore  pursued,  until  they  shall  have 
actually  realized  the  nett  sum  of  $225,000.  On  the  other  hand 
it  is  contended,  that  the  schemes  already  drawn  under  the  sanc- 
tion of  the  Town  Hall  Commissioners,  have  more  than  ex- 
hausted the  lottery  franchise.  Upon  the  true  construction  there- 
fore of  the  nature  of  the  franchise  conferred  by  the  two  acts 
of  Assembly  in  question,  and  the  powers  given  for  its  exercise 
and  enjoyment,  must  mainly  depend  the  determination  of  the 
matters  in  controversy  in  this  case. 

On  the  part  of  the  appellants  it  is  urged,  that  it  was  the  in- 
tention of  the  Legislature,  that  the  amount  which  the  lottery 
grant  proposed  to  raise  should  be  actrally  raised;  and  that  a  fail- 
ure to  do  so  was  not  contemplated  by  the  Legislature.  From  this 
abstract  proposition  we  see  no  reason  to  dissent.  But  why  was  it 
that  such  was  the  legislative  contemplation  and  intent?  Be- 
cause it  assumed,  that  a  sale  would  be  made  of  all  the  tickets 
mentioned  in  the  schemes  drawn.  It  intended  that  the  privilege 
granted  should  be  fixed  and  certain;  not  as  contended  for  in 
the  argument,  that  it  should  fluctuate  and  change  with  the  tide 
of  good  or  ill  luck,  and  expand  and  contract  with  the  gain 
and  loss  of  the  wheel.  When  a  scheme  is  drawn,  the  legisla- 
tive assumption  is,  that  all  the  tickets  are  sold;  that  the  sum 
actually  raised  by  the  drawing  was  that  which  the  scheme 
upon  its  face  purported  to  raise.  If  then  the  owner  of  a  scheme 
upon  a  sale  of  but  part  of  the  tickets,  sees  fit  to  draw  it  in  con- 
templation of  law,  he  is  the  purchaser  of  all  the  unsold  tickets, 
and  entitled  to  all  the  prizes  they  may  draw.  Should,  there- 
fore, for  example,  a  scheme  of  a  million  of  dollars  (with  the 
usual  deduction  of  fifteen  per  cent.)  be  drawn,  whilst  one-half 
of  the  tickets  remained  unsold,  and  all  the  prizes,  as  by  pos- 
sibility they  might  be,  were  drawn  by  the  unsold  tickets,  in 
the  eye  of  the  law,  the  lottery  privilege  would  not  by  this  tide 
of  good  fortune  be  thereby  changed;  the  sum  raised  from  it 
would  be  but  $150,000,  although  the  gross  sum  actually  gained 
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by  the  owner  of  the  scheme,  would  be  $500,000.  So  on  the 
other  hand,  had  all  the  prizes  come  out  to  the  tickets  which 
had  been  sold,  the  sum  raised  in  legal  contemplation,  by  the 
drawing  of  the  schemes,  would  have  been  the  same,  although 
the  proprietor  of  the  scheme  would  in  fact  have  lost  the  sum 
of  $350,000,  in  addition  to  the  amount  which  he  was  to  have 
raised  by  the  lottery.  To  prove  the  legislative  assumption, 
that  all  the  tickets  are  sold,  in  the  lotteries  drawn  under  grants 
from  the  Legislature,  we  do  not  entirely  rely  upon  the  notoriety 
of  the  fact,  that  such  lotteries  were  so  drawn;  but  think  it 
satisfactorily  shown  by  reference  to  the  provisions  of  some  of 
the  acts  of  Assembly  in  relation  to  such  grants.  All  the  grants 
in  terras  provide  for  the  sale  of  the  tickets  and  drawing  of  the 
lotteries;  and  not  an  intimation  is  to  be  found  in  any  of  them, 
which  looks  to  a  drawing  of  the  schemes  before  the  tickets  are 
sold.  By  the  act  of  1816,  chap.  259,  entitled  "an  act  for  the 
encouragement  of  literature,"  managers  were  appointed  to 
raise  by  lotteries  to  be  drawn  by  them,  the  sum  of  $50,000  an- 
nually, for  five  years,  for  the  increase  of  the  school  fund 
of  the  State.  And  the  managers  were  required  under  the  di- 
rection of  the  Treasurer  of  the  Western  Shore,  to  deposit  in 
such  Bank  as  he  might  direct,  the  monies  by  them  received  for 
the  tickets  sold,  to  be  applied  to  the  payment  of  prizes,  &c. 
In  case  of  any  deficiency  in  the  money  so  received,  no  other 
means  were  provided  by  which  the  prizes  could  be  paid.  In 
almost  all  the  previous  lottery  grants,  the  only  bond  given  to 
secure  the  payment  of  prizes,  bound  the  commissioners  or  man- 
agers only  to  the  application  of  the  moneys  received  from  the 
schemes  drawn,  to  the  payment  of  prizes.  It  is  therefore  for 
the  reasons  assigned  in  the  opinion  of  the  court  in  the  case  of 
Phalen  and  Morris  vs.  The  State  of  Maryland,  a  matter  of  the 
clearest  iuference,  that  the  Legislature  contemplated  a  sale  of 
all  the  tickets  in  the  schemes  of  the  lotteries  drawn. 

But  we  are  not  left  to  mere  inferences  to  ascertain  the  mean- 
ing and  design  of  the  Legislature  upon  this  subject,  they  have 
given  us  what  is  equivalent  to  an  unequivocal  declaration  of 
their  intention  in  this  respect. 
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raise  the  sum  authorised  to  be  raised ;  that  in  all  such  cases, 
the  power  and  authority  given  to  raise  money  thereby,  be  and 
the  same  is  hereby  considered  as  completed,  and  the  power  to 
draw  any  other  lottery  or  lotteries,  under  the  same  authority, 
be  and  the  same  is  hereby  declared  at  an  end." 

This  enactment,  though  not  in  terms  declaratory,  yet  such 
must  be  its  judicial  construction;  and  it  must  be  regarded  as 
of  controling  influence,  in  the  ascertainment  of  the  legislative 
will,  in  all  subsequent  acts  upon  such  subjects.  The  act  of 
1817,  chap.  154,  was  not  only  intended  to  provide  for  the  rais- 
ing of  a  revenue  for  the  State,  by  the  appointment  of  a  board 
of  lottery  commissioners  to  draw  schemes  for  that  purpose, 
but  it  prescribed  also,  certain  rules  and  regulations  in  respect 
to  all  other  lotteries  to  be  drawn  in  the  State.  By  its  5th  sec- 
tion it  enacts,  that  the  managers  of  all  lotteries  thereafter  to 
be  drawn,  should  first  submit  the  schemes  thereof  to  the  said 
lottery  commissioners,  who  were  directed  to  approve  the  same, 
if  not  contrary  to  that  act,  or  the  law  authorising  the  same. 

By  the  third  section  of  the  act  of  1828,  chap.  129,  it  is  en- 
acted, "that  in  determining  the  amount  which  may  be  raised 
by  lottery  in  virtue  of  any  grant  made  by  this  State,  the  lottery 
commissioners  shall  not  allow  any  deduction  to  be  made  from 
the  sum  of  money,  which  any  scheme  of  any  lottery  that  shall 
be  drawn  under  any  such  grant,  shall  purport  to  raise,  because 
of  any  ticket  or  tickets  or  parts  of  tickets  therein  remaining 
unsold,  at  the  time  of  drawing  the  same."  With  these  en- 
actments before  us,  and  also  the  act  of  1818,  chap.  179,  sec. 
2,  requiring  a  payment  into  the  treasury,  for  the  use  of  the 
State,  of  Jive  per  centum  on  the  gross  amount  of  prizes  in 
every  lottery  before  it  is  drawn ;  "we  were  at  a  loss  to  conceive 
how  any  reasonable  doubt  could  exist,  as  to  the  test  by  which 
the  exhaustion  of  legislative  lottery  grants  as  to  be  ascer- 
tained; the  amount  which,  in  the  contemplation  of  the  Legis- 
lature, was  raised  by  such  scheme  drawn,  and  the  number  of 
tickets  to  be  sold  previous  to  such  drawing. 

But  it  has  been  urged  in  the  case  before  us,  that  the  third 
section  of  the  act  of  1828,  chap.  129,  has  nothing  to  do  witk 
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subsequent  laws,  relating  only  to  pre-existing  grants.  From 
this  interpretation  of  the  3rd  section  of  the  act  of  1828,  chap. 
129,  we  entirely  dissent.  It  prescribes  a  rule  of  conduct  for 
the  lottery  commissioners  in  all  future  time,  as  well  in  its  terms 
as  in  its  nature  and  object,  embracing  future,  as  well  as  antece- 
dent grants;  and  viewing  it  in  connection  with  the  two  pre- 
ceding sections  of  the  act,  we  cannot  be  induced  to  doubt  upon 
the  subject.  It  is  said  there  could  have  been  no  motive  in 
making  it  operative  on  future  legislation,  as  in  every  subse- 
quent grant  there  might  be  inserted  a  similar  provision.  This 
suggestion  makes  no  change  in  our  opinion  on  the  subject. 
We  hold  the  provision  to  be  wise  and  salutary;  and  upon  the 
soundest  rules  of  construction  more  unobjectionably  and  pe- 
culiarly applicable  to  subsequent,  than  prior  enactments.  It 
gives  a  uniform  rule  of  construction  embracing  all  lottery  grants, 
not  clearly  exempted  from  its  influence  by  the  Legislature.  It 
evinces  a  spirit  of  impartial  legislation,  worthy  of  all  praise ; 
and  would  present  strong  claims  to  our  sanction,  if  recom- 
mended by  nothing  but  its  economical  operation  upon  the  time 
and  expenditure  of  the  General  Assembly,  and  its  prevention 
of  redundancy  in  legislative  enactments. 

The  argument  of  the  appellant's  counsel  tends  to  the  repu- 
diation of  all  general  statutory  provisions  operating  on  future 
legislation,  in  opposition  to  the  opinions  of  the  most  upright 
and  enlightened  jurists.  But  even  suppose  the  argument  to 
be  a  sound  one ;  that  this  section  of  the  act  of  1828,  applied 
only  to  existing  lottery  grants,  yet  connecting  it  with  the  act 
of  1817,  it  furnishes  such  conclusive  evidence  of  the  legisla- 
tive will,  when  acting  on  such  subjects,  that  its  influence  on 
our  opinion  would  not  be  materially  affected. 

Under  the  acts  of  1817,  chap.  154,  sec.  5,  and  1828,  chap. 
129,  sec.  3,  powers  in  their  nature  judicial,  not  merely  minis- 
terial, are  conferred  upon  the  lottery  commissioners.  And  as 
a  general  proposition  it  is  unquestionably  true,  that  all  schemes 
of  lotteries  thereafter  drawn,  whether  under  antecedent  or  sub- 
sequent legislative  grants,  must  be  submitted  to  them  for  their 
approval  and  determination,  whether  they  are  authorised  by 
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law.     If  the  face  of  the  schemes  furnish  not  the  test  of  ex- 
haustion, and  the  owners  thereof  may  at  their  pleasure,  upon 
a  sale  of  any  portion  of  the  tickets,  draw  the  lotteries,  and 
the  lottery  grant  is  only  exhausted  to  the  extent  of  the  sum 
actually  realized  by  the  drawing,  it  is  absurd  to  submit  the  de- 
termination of  the  authority  to  draw  the  scheme  to  the  lottery 
commissioners,  because  they  have  no  possible  means  of  judg- 
ing correctly  on  such  a  subject.  All  the  facts  upon  which  their 
judgment  should  be  founded,  are  sealed  in  the  bosom  of  him 
who  is  interested  in  concealing  them;  and  they  have  no  au- 
thority given  them  to  enforce  their  revelation.     To  our  minds 
it  is  clear,  that  the  Legislature  never  contemplated  the  drawing 
of  lotteries  upon  the  sale  of  a  small  portion  of  the  tickets,  and 
that  the  standard  of  exhaustion  was  not  the  sum  actually  raised 
by  the  drawing,  or  they  would  have  required  of  its  owner,  after 
the  drawing  of  every  scheme,  a  statement  on  oath,  of  the 
amount  realized  by  such  drawing.     It  is  also  said,  that  the 
act  of  1835,  chap.  205,  commonly  called  the  consolidation  lot- 
tery law,  i?  conclusive  as  to  their  construction  of  the  powers, 
given  in  all  grants  of  lotteries  by  the  Legislature ;  that  act  au- 
thorising the  lottery  commissioners  to  raise  for  the  grantees,  in 
the  same  manner  that  they  raise  money  on  the  drawing  of  lot- 
teries for  the  benefit  of  the  State,  the  nett  amount  specified  in 
each  consolidated  lottery  grant.     We  cannot  give  to  the  act  of 
1835,  the  effect  imputed  to  it.     Its  object  was  in  no  wise,  to 
declare  or  recognize  the  rights  created  by  the   lottery  grants 
previously  to  their  consolidation  ;  but  it  was  in  effect,  a  bar- 
gain between  the  Legislature  and  those  grantees,  by  which  the 
accustomed  mode  of  realizing  the  objects  of  those  grants  was 
changed,  and  new  facilities  afforded  in  consideration  of  which, 
those  grants  were  withdrawn  from  all  competition  or  conflict 
with  State  lotteries  for  revenue ;  and  what  was  a  more  promi- 
nent object  with  the  Legislature,  it  was  thereby  enabled  more 
speedily  to  consummate  those  lottery  grants,  and  thus  hasten 
the  epoch  they  desired,  of  putting  an  end  to  all  drawing  of 
lotteries  in  Maryland.     To  impute  to  the  Legislature  the  de- 
sign of  conferring  by  implication  on  lottery  grantees,  not  com- 
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ing  in  under  the  act  of  1835,  and  on  all  subsequent  grantees 
of  lottery  privileges ;  the  benefits  of  that  act  of  Assembly  is, 
we  think,  a  construction  which  has  nothing  but  its  novelty  to 
recommend  it,  and  is  in  manifest  conflict  with  the  intent  of  the 
Legislature.  Some  stress  has  been  laid  on  the  alleged  pecu- 
liarity of  the  phraseology  of  ihe  first  section  of  the  act  of  1838, 
which  appoints  commissioners  with  authority  by  a  scheme  or 
schemes  of  lottery,  to  raise  the  sum  of  $150,000.  In  all  pre- 
vious lottery  grants,  it  is  asserted,  that  the  authority  given  is 
to  propose  a  scheme  or  schemes  to  raise  "the  sums  of  money 
mentioned  in  the  acts  of  Assembly."  An  examination  of  the 
various  acts  of  Assembly  conferring  lottery  privileges  prior  to 
1838,  shows,  that  this  assertion  is  not  sustained  by  the  facts 
from  which  it  is  alleged  to  appear.  By  the  act  of  1809,  chap. 
63,  for  drawing  a  lottery  or  lotteries  in  Middletown,  in  Fred- 
erick county,  commissioners  are  authorised,  not  as  is  said  "to 
propose  a  scheme  to  raise,"  &c.  but  "to  raise  by  lottery  or  lot- 
teries at  any  place  within  this  State,  a  sum  not  exceeding  two 
thousand  dollars."  The  act  of  1809,  chap.  150,  appoints 
managers  of  a  lottery,  and  empowers  them,  not  as  stated  "to 
propose  a  scheme,"  &c.,  but  "to  raise  eight  thousand  dollars." 
The  same  may  be  said  of  the  acts  of  1810,  chap.  27 — 1811,  ch. 
54— and  the  acts  of  1803,  chap.  74,  sec.  5— 1804,  ch.  100— 
1807,  chap.  42— 1810,  chap.  40— 1811,  chap.  148— 1813, ch. 
132— 1814,  ch.  116— 1815,  ch.  209,  and  other  acts  which  might 
be  referred  to,  are  identical  in  terms,  (if  not  stronger)  with  the 
act  ot  1838.  And  yet  these  acts  of  Assembly  are  so  similar  in 
their  nature  and  objects,  and  all  their  provisions  with  those 
passed  at  the  same  sessions,  in  which  the  words  "to  propose 
a  scheme,  &c.,"  are  used,  that  after  carefully  examining  them, 
with  a  view  to  their  true  interpretation,  we  can  arrive  at  no 
other  conclusion  than  that,  though  the  terms  and  expressions 
as  to  the  raising  of  money  by  the  drawing  of  lotteries  are  some- 
what variant,  yet  that  the  same  powers  in  this  respect  are,  and 
were  designed  to  be  conferred  under  each  act  of  Assembly. 
And  this  conclusion  appears  to  us  sufficiently  obvious,  even  if 
the  Legislature  had  not  unequivocally  so  declared  by  the  acts 
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of  1817  and  1828.  It  is  however  contended,  that  conceding 
to  the  3rd  section  of  the  act  of  1828,  the  interpretation  we  have 
ascribed  to  it,  the  act  of  1838,  chap.  323,  is  pro  hac  vice  a  re- 
peal of  it.  And  this  constructive  repeal  has  been  based  upon 
a  variety  of  grounds. 

First,  it  is  said,  that  the  preamble  of  the  act  of  1838,  shews 
its  object  to  be  a  great  "matter  of  State  and  general,  as  well 
as  city  interest,"  and  that  its  provisions  must  therefore  receive 
such  a  construction,  as  will  effectuate  the  accomplishment  of 
that  object.  We  do  not  ascribe  to  this  preamble  of  the  act  of 
1838,  that  controling  influence  in  expounding  its  enactments, 
which  would  give  to  them  an  import,  wholly  variant  from  that 
invariably  given,  for  nearly  fifty  years,  and  indeed  as  far  back 
as  we  can  trace  the  subject  upon  our  statute  books,  to  all  other 
lottery  grants  emanating  from  the  Legislature  of  Maryland. 
The  erection  of  such  a  structure  as  was  contemplated,  would, 
to  be  sure,  subserve  the  public  convenience  and  interest,  but 
the  interests  of  the  State  at  large  are  quite  as  much  concerned, 
and  as  deeply  involved  in  the  encouragement  and  promotion 
of  Christianity  and  education,  (for  which  purpose  numerous 
lottery  grants  have  from  time  to  time  been  made,)  as  they  are 
in  the  erection  of  that  gigantic  structure,  the  diagram  of  which 
has  been  so  imposingly  displayed  to  our  view.  Dispassion- 
ately regarding  the  subject,  we  cannot  induce  ourselves  to  be- 
lieve, that  the  construction  of  this  magnificent  building,  except 
in  the  imaginations  of  its  projectors,  is  such  a  paramount  ob- 
ject of  State  policy,  of  such  vital  importance  to  the  republic ; 
that  the  lottery  grant  made  in  aid  of  it,  should  on  that  account, 
receive  a  construction  so  fatal  to  the  morality,  acknowledged 
policy,  and  pecuniary  interest  of  the  people  of  the  State,  and 
at  war  with  that  given  to  every  other  legislative  lottery  grant, 
passed  within  the  memory  of  man. 

Secondly,  it  is  asserted  in  support  of  the  anomolous  pre- 
rogative construction  claimed  for  the  act  of  1838,  chap.  325, 
that  by  its  first  section,  all  lotteries  drawn  under  it  are  exempt 
from  the  payment  of  the  five  per  cent,  tax ;  a  privilege  or  ex- 
emption, it  is  alleged,  never  before  conferred  in  any  lottery 
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grant  made  by  the  State.  And  from  this  act  of  favor  and  mu- 
nificence, the  appellants  claim  an  implied  legislative  transfer 
in  the  drawing  of  schemes  under  their  act,  of  all  the  powers 
exercised  by  the  lottery  commissioners  in  drawing  schemes  in 
aid  of  the  revenue  of  the  State. 

We  have  not  deemed  it  necessary  to  examine  the  numerous 
lottery  grants,  prior  to  1838,  to  ascertain  the  truth  of  this  al- 
legation. But  let  it  be  conceded,  what  does  it  prove?  Nothing 
more  than  that  the  grant  of  1838,  should  be  exempted  from 
the  operation  of  that  section  of  the  act  of  1818,  chap.  176, 
which  imposes  a  tax  of  Jive  per  cent,  on  all  other  than  State 
lotteries.  Is  it  a  just  inference  from  this  partial  limited  exemp- 
tion to  this  lottery  grant,  that  it  is  therefore  exempted  from  all 
other  regulations,  burthens  and  restrictions,  which  the  acts  of 
Assembly  have  imposed  upon  it  in  common  with  all  others  ? 
That  because,  by  a  special  provision  in  the  act  of  1838,  this 
grant  has  conferred  on  it  one  of  the  privileges  or  immunities 
of  State  lotteries;  therefore  it  is  entitled  to  the  enjoyment  of 
them  all?  Such  a  doctrine  is  novel,  to  say  the  least  of  it;  and 
certainly  does  not  harmonize  with  the  well  settled  maxim  of 
the  law,  that  "expressio  unius  est  exclusio  ulterius."  It  has  been 
decided  by  Baltimore  county  court,  as  is  shown  by  the  record, 
(and  we  mean  not  to  intimate  a  doubt  as  to  the  correctness  of 
that  decision,  the  case  not  being  before  us,)  that  the  vendors 
of  the  Town  Hall  lottery  tickets  are  not  bound  to  take  out  li- 
censes under  the  act  of  1831,  chap.  79,  as  are  those  who  sell 
tickets  in  lotteries,  drawn  for  the  benefit  of  the  State;  the 
grant  of  which  licenses  cannot  be  made  for  a  less  sum  than 
$5,000. 

The  State  lottery  commissioners  under  the  act  of  1831, 
chap.  76,  sec.  1,  cannot  sell  schemes  for  the  State,  unless  the 
purchaser  thereof  shall  stipulate  to  pay  to  the  State  of  Maryland 
during  the  year,  at  least  $15,000;  nor  are  they  authorised  to 
sell  their  schemes  at  a  lower  rate  than  five  per  cent.,  on  the 
amount  of  the  tickets  sold  therein.  As  then  the  appellant's 
counsel  throughout  their  argument,  disclaim  all  idea  of  a  le- 
gislative design,  in  the  passage  of  the  act  of  1838,  to  suspend 
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or  materially  impair  the  revenue  of  the  State,  derived  from  the 
sale  of  State  lottery  schemes;  and  claim  only,  that  their 
schemes  sold  for  the  accomplishment  of  a  State  object  should 
be  placed  on  an  equal  footing,  and  in  fair  competition  with 
State  lottery  schemes  sold  for  the  sake  of  revenue ;  can  it  on 
any  pretence  of  reason,  consistency  or  justice,  be  contended, 
that  by  a  mere  implication  of  the  legislative  intent,  the  State 
Armory  and  Town  Hall  lottery  grant  had  bestowed  on  it,  the 
privileges  now  claimed.  If  it  possessed  them,  the  inevitable 
consequence  would  have  been,  that  until  the  grant  was  exhaus- 
ted, not  a  dollar  could  have  been  raised  by  the  sale  of  schemes 
for  public  revenue.  What  lottery  dealer,  acting  upon  those 
principles  by  which  they  are  all  governed,  would  buy  State 
lottery  schemes,  and  pay  $5,000  a  year  by  way  of  licenses  for 
selling  the  tickets  therein,  when  he  could  purchase  at  the  same 
price,  to  say  the  least  of  it,  of  the  Town  Hall  commissioners, 
schemes  identical  in  every  respect,  and  possess  the  same  power 
in  the  sale  of  his  tickets  without  paying  any  thing  for  it  ?  Who 
would  treat  for  a  moment,  with  the  State  commissioners  for 
the  purchase  of  lottery  schemes,  when  he  must  guaranty  to  the 
State,  the  payment  of  at  least  $15,000,  and  could  make  no 
purchase  at  a  rate  below  five  per  cent,  on  the  amount  of  tickets 
he  should  sell ;  when  by  buying  the  same  schemes  of  the  Town 
Hall  commissioners,  he  would  be  exempted  from  all  guaranty, 
and  might  purchase  his  schemes  at  any  price  that  might  be 
agreed  on  by  the  contracting  parties.  To  induce  us  to  infer 
that  the  General  Assembly  intended  to  make  such  extraordi- 
nary discriminations  in  favor  of  State  Armory  and  Town  Hall 
lotteries,  as  against  State  lotteries,  drawn  for  the  purpose  of 
public  revenue,  other  and  stronger  reasons  must  be  urged  than 
were  suggested  on  the  present  trial.  But  suppose  this  State 
Armory  and  Town  Hall  is  to  be  magnified  into  such  a  pre-em- 
inent State  concern,  that  it  shall  over  ride  not  only  all  other 
previous  lottery  grants,  but  prostrate  that  system  of  State  rev- 
enue, derived  from  the  drawing  of  lotteries,  which  had  been 
reared  and  protected,  by  so  much  special  legislation ;  are  we 
not  to  give  the  same  construction  to  the  act  of  1839,  chap. 
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234,  granting  lottery  privileges  to  raise  a  sum  of  money,  in 
aid  of  the  construction  of  an  outlet  lock  of  the  Tide  Water 
Canal  at  BelFs  Ferry,  and  to  the  act  of  1839,  chap.  219,  au- 
thorising a  lottery  to  raise  a  sum  of  money  for  building  a  Ma- 
sonic Hall  at  Elkton  in  Cecil  county,  and  the  act  of  1839, 
chap.  146,  granting  a  lottery  to  aid  in  the  construction  of  a 
Town  Hall  or  Odd  Fellows  Hall  at  Easton,  all  of  which  acts 
of  Assembly  confers  on  its  commissioners,  in  every  respect, 
precisely  the  same  powers  and  exemption,  in  reference  to  the 
exercise  of  the  franchise  granted,  that  are  by  the  act  of  1838, 
conferred  on  the  Town  Hall  commissioners?  If  the  argument 
of  the  appellant's  counsel  be  a  sound  one,  we  do  not  see  how 
we  can  avoid  arriving  at  that  conclusion.  And  yet  it  would 
be  a  startling  proposition  to  assert  that  by  these  acts  of  Assem- 
bly, this  outlet  lock,  Masonic  Town  Hall,  and  Town  or  Odd 
Fellows  Hall,  were  converted  into  such  absorbing,  paramount 
State  objects,  that  we  are  to  presume,  without  the  semblance 
of  an  expression  of  the  will  of  the  Legislature  to  that  effect,  that 
it  designed  for  the  accomplishment  of  these  objects,  to  sacrifice 
the  public  revenue  derived  from  State  lotteries;  and  to  confer  on 
the  lottery  commissioners  under  these  three  acts  of  Assembly, 
all  the  powers  heretofore  exclusively  vested  in  the  State  of  lot- 
tery commissioners  to  raise  a  revenue  for  the  public  benefit, 
and  which  powers  (apart  from  the  act  of  1838,)  as  now  in- 
terpreted, were  denied  to  the  commissioners  and  managers  un- 
der all  other  lottery  grants,  emanating  from  the  State :  and 
were  not  exercised  by  the  Lottery  commissioners,  even  whilst 
raising  a  revenue  for  the  State,  but  under  a  specially  delegated 
authority.  By  such  a  construction  there  is  entailed  upon  the 
State,  for  a  period  perhaps,  of  almost  interminable  duration 
and  of  the  most  odious  character,  a  lottery  system,  in  a  great 
degree  beyond  the  reach  of  legislative  regulations  or  restraint, 
and  resting  in  the  almost  uncontrolled  will  of  the  lottery  deal- 
ers. And  this  too,  in  opposition  to  the  known  wish  of  the 
Legislature,  as  evinced  by  the  act  of  1834,  ch.  219,  and  more 
strongly  manifested  by  the  act  of  1839,  ch.  31 — to  provide 
by  constitutional  enactment  for  the  approach,  within  some  rea- 
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sonable  time  of  the  day,  when  the  drawing  of  lotteries  should 
be  at  an  end  in  Maryland. 

To  deprive  the  State  of  the  means  of  raising  a  revenue  un- 
der such  circumstances,  by  such  an  implication  of  power, 
would  we  think,  be  a  case  in  the  annals  of  legislation,  without 
a  precedent  or  authority  to  sustain  it.  Infinitely  more  judi- 
cious and  consistent  with  the  designs  of  the  Legislature  would 
it  have  been,  to  have  abandoned  all  drawing  of  lotteries  for 
the  benefit  of  the  State,  and  to  have  drawn  them  for  the  State 
Armory  and  Town  Hall,  until  the  nett  sum  of  $225,000  was 
raised,  than  to  have  clothed  the  Town  Hall  commissioners 
with  the  powers  they  now  claim.  Had  such  a  proposition  been 
made  to  it,  by  the  projectors  of  this  grand  State  Armory  and 
Town  Hall  project,  there  is  no  difficulty  in  divining  what  its 
answer  would  have  been. 

But  we  are  told,  that  the  State  lottery  commissioners  have 
themselves  given  the  appellants  construction  to  the  act  of  1838, 
by  approving  of  new  schemes,  after  the  drawing  of  schemes 
purporting  to  have  raised  more  than  the  sum  of  $225,000. 
What  these  commissioners  mny  have  done,  through  inadver- 
tence, or  misconstruction  of  the  provisions  of  the  acts  of  As- 
sembly, or  a  misconception  of  their  duties  or  powers,  or  any 
other  cause,  can  have  no  influence  on  the  opinion  of  this  court 
in  the  case  before  it. 

The  appellant's  counsel  have  relied  with  great  confidence 
on  the  third  section  of  the  act  of  1838,  chap.  323,  as  demon- 
strating that  their  grant  is  not  exhausted,  because  as  yet,  they 
have  received,  for  schemes  sold,  but  a  small  part  of  the  sum 
they  were  authorised  to  raise,  and  that  by  the  explicit  terms  of 
that  section,  they  are  empoweerd  to  continue  the  selling  of 
schemes,  until  they  have  realized  from  such  sales,  the  nett  sum 
of  $225,000.  No  man,  say  they  would  buy  a  scheme,  and  pay 
for  it,  the  entire  amount  which  it  purported  to  raise.  This 
common  sense  proposition  cannot  be  denied ;  and  therefore  the 
Legislature  must  have  contemplated,  in  thus  giving  the  power 
to  sell,  that  the  schemes  would  be  sold  for  a  less  sum  than  by 
their  drawing,  they  were  competent  to  raise.  The  third  see - 
67  v.ll 
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lion  of  the  act  of  1838,  conclusively  proves  that,  if  any  ra- 
tional mind  could  have  entertained  any  doubt  upon  the  sub- 
ject, had  that  section  of  the  act  of  Assembly  been  wholly 
omitted.  But  it  is  the  inference  which  the  appellants  draw 
from  the  proposition  that  we  controvert:  That  inference  is, 
that  the  Town  Hall  commissioners  are  warranted  in  selling 
schemes,  until  their  receipts  from  such  sales  realize  the  nett 
sum  of  $225,000,  the  amount  authorised  to  be  raised  by  the 
act  of  1838,  and  its  supplement.  Does  the  language  used  in 
the  act  of  1838,  chap.  323,  and  its  supplement  of  1839,  chap. 
52,  support  this  inference?  In  the  question  we  propose  to  ex- 
amine, upon  a  superficial  view  of  these  acts  of  Assembly,  there 
is  some  plausibility  in  the  construction  of  them  given  by  the 
appellants.  But  its  fallacy,  we  think  apparent,  upon  a  more 
attentive  perusal.  It  will  not  be  denied,  as  before  stated,  that 
it  was  the  expectation  and  design  of  the  Legislature,  that  the 
purchasers  of  schemes  in  the  Town  Hall  lottery,  were  to  ac- 
quire them  at  a  less  sum  than  on  their  drawing  they  were  com- 
petent to  raise.  Upon  no  other  conceivable  motive,  would  any 
lottery  dealer  become  such  a  purchaser.  As  a  corollary,  from 
this  postulate,  it  must  be  admitted,  that  if  the  Legislature  in- 
tended to  authorise  the  Town  Hall  commissioners  to  sell 
schemes  of  lotteries  without  limitation  as  to  price,  until  from 
such  sales  they  received  the  nett  sum  of  $225,000,  that  the 
purchasers  of  such  schemes  may  lawfully  draw  all  they  shall 
have  purchased ;  notwithstanding,  that  by  such  drawing  they 
might  raise  ten  times  (for  example,)  the  amount  received  by 
the  Town  Hall  commissioners.  If  the  transfer  of  such  autho- 
rity was  not  contemplated  by  the  Legislature,  it  would  have 
passed  a  law  manifestly  enabling  these  commissioners  to  prac- 
tice the  grossest  fraud,  that  was  ever  practised,  upon  an  un- 
suspecting man*  If  it  did  not  intend  to  invest  these  purchas- 
ers with  such  power,  then  we  think  the  implication  almost 
irresistible,  that  it  did  not  design  to  authorise  the  sale  of  more 
schemes  than  were  competent  to  raise  by  their  drawing,  the 
sum  of  $225,000.  Does  the  act  of  1838,  with  its  supplement 
of  1839,  by  any  fair  interpretation  of  the  language  used  in 
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them,  confer  such  a  power  on  these  commissioners,  is  the  in- 
quiry we  propose  to  consider?  So  far  from  it,  both  the  origi- 
nal act  and  its  supplement,  negative  such  an  implication  of 
power  in  the  clearest  terms.  The  third  section  of  the  act  of 
1838,  provides,  "that  the  said  commissioners,  appointed  by 
this  act,  may  sell  for  such  sums  of  money  as  they  may  deem 
proper,  the  scheme  or  schemes  aforesaid,  and  the  purchasers 
thereof  and  their  assigns,  shall  have  and  enjoy  all  the  rights  and 
privileges  in  the  disposal  of  the  tickets  in  said  schemes,  and  the 
raising  money  therefrom  as  are  conferred  on  said  commission- 
ers." And  the  supplement  thereto,  passed  in  1839,  chap.  52, 
for  the  purpose  of  increasing  the  sum  authorised  to  be  raised 
in  the  original  act  from  $150,000  to  $225,000,  provides,  "that 
the  privilege  of  drawing  a  scheme  or  schemes  of  lotteries,  con- 
ferred by  said  act  and  this  supplement,  shall  cease  as  soon  as 
by  the  drawing  of  the  said  schemes,  the  nett  sum  of  $225,000 
shall  have  been  raised."  The  third  section  of  the  act  of  1838, 
is  to  be  construed.in  connection  with  the  first,  and  limits  and 
explains  its  meaning,  showing  to  what  extent  the  right  of  sale 
was  conferred,  and  the  powers  thereby  transferred  to  the  pur- 
chasers, which  powers  are  defined  in  language  too  explicit, 
we  conceive,  for  a  controverted  construction,  and  give  to  pur- 
chasers "all  the  rights  and  privileges  in  the  disposal  of  the  tick- 
ets in  said  schemes,  and  the  raising  money  therefrom,  as  are 
by  this  act,  conferred  on  said  commissioners."  What  was  the 
power  of  the  commissioners  in  raising  money  and  selling 
tickets  in  lottery  schemes?  Why,  it  ceased  to  exist  the  moment 
$150,000  nett  were  raised,  by  the  drawing  of  schemes;  and 
in  the  hands  of  the  purchasers  of  schemes  it  terminated  in  the 
occurence  of  the  same  event.  This  interpretation  of  the  Town 
Hall  lottery  privilege,  is  still  more  explicitly  announced  in  the 
supplement  of  1839,  which  declares  that  the  lottery  privilege 
shall  be  extinct,  "so  soon  as  by  the  drawing"  of  schemes,  "the 
nett  sum  of  two  hundred  and  twenty-five  thousand  dollars  shall 
have  been  raised."  No  discrimination  is  intimated,  between 
schemes  drawn  by  the  Town  Hall  commissioners  and  their 
purchasers.  From  the  positive  terms  of  these  enactments,  it 


532  CASES  IN  THE  COURT  OF  APPEALS 

Lucas  et  al.  vs.  The  Lottery  Commissioners. — 1841. 

appears  to  us,  that  the  powers  claimed  by  the  Town  Hall  com- 
missioners, cannot  be  deduced  from  the  authority  given  them 
to  sell  schemes  of  lotteries,  and  that  had  they  sold  schemes, 
competent  to  raise  five  millions  of  dollars,  the  moment  the  pur- 
chasers had  by  the  drawing  of  those  schemes,  or  any  of  them, 
raised  the  nett  sum  of  225,000,  from  that  moment  the  lottery 
privileges  under  the  purchased  schemes  were  exhausted,  and 
all  power  to  sell  schemes  or  draw  lotteries  under  the  Town 
Hall  grant,  was  at  an  end,  although  in  point  of  fact  the  Town 
Hall  commissioners  may  not  hare  realized  from  the  sale  of 
schemes,  one-tenth  part  of  the  sum  of  $225,000.  In  favor 
of  the  alleged  power  to  sell  schemes  until  the  actual  receipt  of 
$225,000,  it  has  been  strongly  pressed  in  the  argument,  that 
the  Legislature  intended  that  the  State  Armory  and  Town  Hall 
should  be  finished  ;  that  this  could  not  be  effected  for  less  than 
$225,000;  and  that  the  Legislature  would  not  therefore  have 
licensed  sales  of  schemes  by  the  commissioners,  "for  such 
sums  of  money  as  they  may  deem  proper,  unless  it  had  con- 
templated, that  the  loss  sustained  by  the  sale  of  schemes  should 
be  restored  to  the  amount  to  be  raised  by  the  lottery  grant,  by 
the  sale  of  additional  schemes.  Before  we  assent  to  the  con- 
clusion attempted  to  be  drawn  from  these  premises,  we  must 
first  be  satisfied  of  their  truth,  which  we  cannot  assume  in  the 
absence  of  all  proof.  Not  knowing  what  representations  were 
made  to  the  Legislature,  as  the  basis  of  this  provision  of  the 
act  of  1838,  we  cannot  consent  to  speculate  in  the  wide  field 
of  conjecture  concerning  it.  Nor  if  we  did,  would  we  con- 
sent that  such  speculations  should  at  all  affect  our  construction 
of  the  lottery  grant  before  us,  as  we  can  readily  imagine  the 
existence  of  a  state  of  facts,  which  induced  the  legislation  in 
question,  and  which  is  not  only  in  accordance  with,  but  would 
greatly  strengthen  the  opinions  we  have  formed  on  the  subject. 
But  it  is  urged,  that  the  latter  part  of  the  third  section  of 
the  act  of  1838,  which  provides,  "that  the  said  commissioners 
shall  make  report,  verified  by  affidavit,  immediately  upon  ma- 
king the  sale  or  sales  of  a  scheme  or  schemes  as  aforesaid, 
particularly  certifying  the  amounts  and  terms  of  such  sales," 
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clearly  proves,  that  these  sales  were  to  be  continued,  until  the 
sum  of  $225, 000  was  realized  from  their  proceeds;  and  that 
this  proviso  of  the  act  of  Assembly  is  inoperative,  and  without 
object  upon  any  other  hypothesis.  Neither  of  these  proposi- 
tions can,  in  our  opinion,  be  sustained.  This  provisory  en- 
actment is,  in  every  aspect  in  which  it  may  be  viewed,  as  ne- 
cessary, and  as  perfectly  consistent  with  the  designs  of  the 
Legislature,  had  they  been,  that  the  commissioners  should  sell 
only  such  number  of  schemes,  as  upon  their  facp,  were  com- 
petent to  raise  the  stipulated  amount,  as  if  such  sales  were  to 
be  continued  until  the  specified  sum  had  been  realized  by  the 
commissioners;  and  its  operation  equally  apparant  and  efficient 
upon  either  assumption  of  the  legislative  design.  The  second 
section  of  the  act  of  1838,  had  directed,  that  the  commission- 
ers should  give  bond  "for  the  due  application  for  the  purposes 
of  this  act,  of  the  monies  coming  to  their  hands  as  commis- 
sioners." When  therefore,  by  the  third  section,  they  were  au- 
thorised to  sell  the  schemes  of  the  lotteries,  it  was  a  necessary 
precaution  in  order  to  the  enforcement  of  the  bond,  that  reports 
should  be  made  by  the  commissioners,  of  the  amuonts  received 
by  them  on  the  sales  of  schemes.  But  upon  our  construction 
of  .all  lottery  grants,  (other  than  those  drawn  by  the  lottery 
commissioners  for  the  benefit  of  the  State,  under  peculiar 
legislative  provisions  applicable  to  them  only,)  that  every 
scheme  raises  the  sum  that  it  purports  to  raise,  no  report  of 
the  receipts  of  the  Town  Hall  commissioners  was  necessary, 
and  therefore  the  law  required  none.  Because  the  sum,  in  legal 
contemplation  raised,  was  known  to  the  lottery  commissioners, 
whose  duty  it  was  to  determine  on  the  exhaustion  of  the  Town 
Hall  lottery  grant,  when  called  on  to  approve  schemes  to  be 
drawn  under  it;  and  the  public  were  presumed  to  possess  the 
same  knowledge,  through  the  medium  of  the  public  newspa- 
pers, in  which  the  community  are  notified  of  the  lottery  schemes 
to  be  drawn.  But  the  sum  received  on  the  sale  of  a  lottery 
scheme,  rests  only  in  the  knowledge  of  the  vendor  and  ven- 
dee: hence  the  necessity  for  the  report  required  in  this  case. 
It  has  been  said  that  the  act  of  1838,  cannot  defeat  or 


534  CASES  IN  THE  COURT  OF  APPEALS 

Lucas  et  al.  vs.  The  Lottery  Commissioners. — 1841. 

retard  the  gratification  of  the  wish  of  the  Legislature,  to  secure 
at  some  rsasonable  time,  the  termination  of  all  lottery  privi- 
leges in  Maryland,  or  entail  upon  us  an  odious,  demoralizing, 
protracted,  lottery  scourge;  because  by  the  supplement  of 
1839,  chap.  52,  it  is  provided,  that  the  Town  Hall  lottery  pri- 
vilege shall  not  extend  beyond  the  period  when  the  existing 
lottery  grants  shall  have  expired.  But  how  easy  would  it  be 
for  the  commissioners  of  this  mammoth  lottery  grant,  to  obtain 
the  control  of  some  minor  lottery  privilege,  whose  time  of 
drawing  has  no  limitation,  and  thus  secure  the  indefinite  du- 
ration of  its  powers.  And  further,  if  we  ascribe  to  the  Town 
Hall  lottery  grant,  the  alarming  powers  which  are  claimed  for 
it,  we  must  yield  the  same  to  the  Town  or  Odd  Fellows  Hall 
lottery  privilege,  in  the  drawing  of  which,  there  is  no  limita- 
tion as  to  time. 

The  views  which  we  have  expressed  npon  the  principal 
matters  in  controversy  in  this  case,  render  it  unnecessary  to 
decide  several  minor  incidental  points,  which  were  raised  in 
the  argument. 

The  orders  of  the  Chancellor,  granting  and  continuing  the 
injunction  issued  in  this  case  are  affirmed. 

ORDERS    AFFIRMED. 

BUCHANAN,  C.  J.,  and  ARCHER,  J.,  dissented. 


INDEX. 


ABATEMENT. 

1.  It  is  a  clear  proposition,  that  a  suit 
in  equity  abates  by  the  death  of  any 
of  the  parties  materially  interested, 
and  the  insolvency  or  bankruptcy 
of  a  plaintiff  or  defendant  makes  it 
necessary,  that  the  trustee,  or  as- 
signee, should  be  brought  before  the 
court.     Glenn,  trustee  of  Dorsey, 
vs,  Clapp,     ....         1 

2.  When  the  complainants  in   a  bill 
for  a  sale,  die  before  the  sale,  but 
after     a     decree,   the   proceedings 
should  be  revived,  before  any  thing 
further  is  done.  -        -         Ib. 

3.  An  admission  or  agreement,  by  the 
surviving  parties  to  the  suit,  that 
the  interest  of  the  deceased  party 
has  been  extinguished  or  satisfied, 
will  not  dispense  with  the  necessity 
of  bringing  his  representatives  be- 
fore the  court.         -  Ib. 

4.  When  a  suit  has  abated  after  de- 
cree, it  is  settled,  that  the  defend- 
ants, or  either  of  them,  where  more 
than  one,  may  file  a  bill  and  revive 
and  prosecute  the  decree.      -      Ib. 

5.  The  abatement  of  a  suit,  before  the 
sale,  when  relied  on  as  an  excep. 
tion,  and  made  before  final  ratifica- 
tion, is  a   sufficient  reason  for  set- 
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work  to  be  done  by  the  plaintiff  for 
the  defendant,  should  be  measured 
by  an  agent  in  the  employment  of 
the  defendant,  whose  measurement 
should  be  final  and  conclusive,  it  is 
indispensable,  if  he  can  be  procured, 
that  such  agent  should  himself  mea. 
sure  the  work,  and  the  court  erred 
in  instructing  the  jury  that  the  mea- 
surement of  a  third  person  would  be 
conclusive,  (in  the  absence  of  fraud,) 
provided  it  was  adopted  by  the  agent 
designated  by  the  parties.     Wilson 
vs.  York  <$•  Rail  Road  Co.     .     58. 

2.  An  agent,  unless  expressly  autho- 
rized, has  no  right  to  delegate  his 
authority  to  another,  the  maxim  be- 
ing, that  delegatus  nonpotest  dele, 
gare.          .         .         -         -         Ib. 

3.  In  making  the  measurement,  it  is 
not  necessary  that  the  agent  should 
give  previous  notice  thereof  to  the 
parties,  that  they  may  be  present  at 
the  performance  of  that  duty.     Ib. 

4.  But  if  such  agent  is  to  make  an 
estimate  of  certain  expenses  to  be 
allowed  the  plaintiff,  and  he  pro- 
ceeds to  do  so,  in  the  absence  of,  and 
without  notice   to  the  plaintiff,  the 
latter  will  not  be  bound  by  the  esti- 
mate.         -  Ib. 

5.  The  estimate  of  the  expenses,  will 
not  be  affected  by  the  inadequacy  of 
the  amount,  or  the  neglect  of  the 
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agent  to  employ  the  usual  and  proper 
means  of  informing  himself  upon 
the  subject,  provided  his  conduct  is 
bona  fide;  a  fact  to  be  submitted  to 
the  jury.  -  .  -  -  Ib. 

AMBIGUITY. 
See  Evidence,  35. 

APPEAL. 

1.  A   legitimate  rule   of  court,  pre- 
scribes a  law  to  the  court  itself,  to 
which  it   is  required  to  conform  ; 
and  any  error  of  opinion,  in-  respect 
either  to  its  legal  effect,  or  to  its  ap- 
plication to  a  particular  case,  will 
entitle  the  party   injured  to  redress 
by  appeal,  provided   the  decision  is 
final,  and  there  is  no  other  objection 
to  the  appeal.     Dunbarvs.  Conway, 

92 

2.  It  is  for  this   tribunal,  and  not  for 
the  inferior  court,  to  determine  whe- 
ther, in  any  given   case,  an   appeal 
lies.     Oliver  vs.  Palmer  $•  Hamil- 
ton,        -  137 

3.  Under  the  act  of  1 826,  ch.  200,.  sec- 
tion 14,  all  appeals  from  decrees  of 
the  Court  of  Chancery,  shall  be  pro- 
secuted within  nine  months  from 
the  time  of  making  such  decrees, 
unless  it  shall  be  alleged  on  oath  or 
affirmation,  that  such  decree  was  ob- 
tained by  fraud  or  mistake.          Ib. 

4.  The  law  does  not  require  that   the 
fraud  or  mistake  shall  bo  proved,  nor 
is  it  a  subject  of  controversy  between 
the  parties.    Neither  is  it  necessary 
to  entitle  a  party  to   appeal  under 
this  act  of  Assembly,  after  the  ex- 
piration of  the  nine  months,  that  the 
grounds  or  nature  of  the  fraud  or 
mistake  should  be  stated      If  it  be 
alleged  on  oath,  that  the  decree  was 
obtained  by  fraud  or  mistake,  it  is 
sufficient  to  warrant  the  appeal  af. 
ter  the  nine  months — and  the  law 
being  silent  in  relation  to  the  per. 
eon  who  is  to  make  tho  oath,  it  may 
be  made  by  any  person  having  know- 
ledge upon  the  subject          -        Ib. 

5.  The  appeal  need  not  be  entered  on 
the  first  moment  of  the  discovery, 
a  just  construction  of  the  act  allow- 
ing the  same  time  to  appeal,  after 
the  discovery  of  the  fraud  or  mis- 
take, as  is  given  all  other  persons 
under  the  law.         -         .         -   Ib. 

6.  On  the  15th  April  1839,  the  county 
court  passed   an  order,   confirming 
the  account    of  the  auditor,  distri- 
buting the  proceeds  of  land,   from 
which  the  parties  interested  took  an 
appeal.    The  original   decree  was 


for  a  sale,  from  which  nor  appeal  had 
been  taken ;  it  was  passed  on  the 
15th  May  1835.  The  Court  of  Ap- 
peals refused  to  examine  into  the 
validity  of  the  original  decree.  Por- 
ter vs.  Askew,  ...  346 

7.  Upon  a  bill  for  a  division  or  a  sale 
of  slaves,  and  an  account  for  their 
hires,  after  an   audit  of  the  hires  to 
the  21st  January,  and  exceptions  to 
the  account,  the  Court  of  Chancery 
ordered  a  sale,  and  did  not  decree 
upon  the  accounts.     In  this  stage 
of  the  cause,  on  the  27th  March  the 
defendant  appealed,  having  first  filed 
an  appeal  bond.     Held,  that  under 
the  act  of  1830,  ch.  185,  the  appeal 
was  prematurely  taken,  and  the  de- 
cree not  final.     Lee  vs.  Pindle,  362 

8.  The  object  of  filing  an  appeal  bond 
in  such  a  case,  is  merely  to  suspend 
the  execution  of  the  decree  for  a  sale 
of  the  specific  property  in  dispute, 
until  a  final  decree  should  be  passed. 

Ib. 

9.  An  orclor  of  the  Court  of  Chance- 
ry, directing  a  bill  for  dower,  to  be 
retained  for  twelve  months,  that  in 
the   mean   while  the   complainant 
may  proceed  at  law  to  establish  her 
title,  is  not  the  subject  of  an  appeal. 
Scott  vs.  Crawford,  -         3f>5 

10.  When  a  party  prays  an   instruc- 
tion to  the  jury,  which  the  court  re- 
fuses,  but  proceeds  to  give  a  direc- 
tion of  its  own,  the  whole  of  which 
is  incorporated  in  one  exception,  and 
by  which  it  appears,  that  objection 
was  taken  below,  only  to  the  refus. 
ed  instruction,  the    subject  of  the 
court's  direction,  is  not   open  upon 
appeal.     Abell  vs.  Harris,     .     367 

11.  The  refusal  of  the  court  to  grant 
an  instruction,  so  framed  as  to  re- 
quire the  court  to  determine  on  the 
existence  of  matters  of  fact,  of  which 
the  jury  only  are  the  proper  judges, 
is  not  error.         ...        /j. 

12.  A  plaintiff  cannot,  complain  upon 
appeal,  that  the  county  court  upon 
the  motion  in  arrest  of  the  defen- 
dant, set  the  verdict  aside,  and  left 
the  plaintiff  at  liberty  to  proceed 
with  a  venire  de  novo.     Keirle  and 
Walker  vs.  Shriver,  -         405 

13.  Where  the  county  court  decided 
that  the   verdict  be  set  aside,  this 
court  dismissed  the  appeal  of  the 
plaintiff,   the  judgment  not  being 
final Ib, 

See  Court  of  Appeals. 

ASSUMPSIT. 
1 .   Under  the  general  issue  plea  in  an 
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action  of  asaumpsit,  evidence  of  a 
set-off  is  not  admissible.  Sangston 
vs.  Mn i/l" n<!  et  a/.,  -  286 

See  Court  of  Chancery,  79. 

See  Pleas  and  Pleading,  14. 
AWARD. 

1.  A  bill  filed  by  legatees  and  devisees 
against  husband  and  wife  for  an  ac- 
count, alleged  that  the  wife  while 
sole  was  executrix  of  the  testator, 
and  guardian  of  the  complainants, 
and  that  the  husband,  after  his  mar- 
riage, also  became  their  guafdian, 
and  both  had  received  the  funds  of 
the  estate,  the  wife  while  sole  and 
the  husband  after  his  marriage ;  it 
was  agreed,  that  "all  matters  in  con- 
troversy in  this  cause  be  referred  to 
the  arbitrament  and  award  of  S." 
An  award  being  filed,  directing  the 
husband  and  wife  to  pay  a  sum  in 
gross,  to  each  complainant  as  due 
from  the  testator's  personal  estate, 
the  rents  of  his  real  estate,  and  bal- 
ances on  the  guardian's  accounts, 
it  was  set  aside  for  uncertainty,  in 
not  stating  on  account  of  which  of 
the  defendants,  and  in  what  char- 
acter, the  indebtedness  accrued. — 
Dorsey  vs.  Dorsey,  299 

BAIL. 

1.  Under  the  act  of  182S,  ch.  161,  it 
is  the  privilege  of  bail  in  Baltimore 
County  Court,  to  surrender  his  prin- 
cipal, in  his  own  discharge,  at  any 
time  during  the  term,  at  which  the 
fiat  is  finally  entered ;  and  this  pri- 
vilege extends  to  an  adjourned  term, 
although  such  term  is  held  on  the 
day  at  which  the  succeeding  term  is 
to  commence.  Dunbarvs,  Conway, 

92 

2.  If  to  a  scire  facias  against  bail, 
the  defendant,  (the  bail,)  places  his 
defence  by  plea  upon  other  grounds, 
than  the  failure  to  issue  a   ca.  sa., 
and  to  have  a  return  of  "non  est," 
the  omission  in  the  replication  to  set 
out  such  ca.  sa.  and  return,  cannot 
be  regarded  as  a  substantial  defect. 
Colegate  vs.  Frederick  Savings'  In- 
stitution. -        -        -        114 

BALTIMORE. 
See  Riparian  Proprietor. 
BEQUEST. 

1.  P.  J.  F.,  who  died  in  the  year  1839, 
by  his  will,  executed  in  1836,  after 
several  charitable  bequests,  divided 
the  residuum  of  his  property  as  fol- 
lows : 

68         v.ll 


'•The  residue  of  my  estate,  real  and 
personal,  to  be  equally  divided  be- 
tween the  children  of  my  sister,  Ann 
Latimer,  and  their  heirs  forever, 
and  the  children  of  my  sister  Pe- 
nelope Beall,  and  their  heirs  for- 
ever." 

P.  B.,  one  of  the  sisters,  survived  the 
testator,  A.  L.  being  dead ;  the  lat- 
ter had  seven  children,  the  former 
four. 

The  orphans'  court  of  Charles  county, 
directed  that  the  personal  estate  of 
the  testator  should  be  divided  among 
the  legatees,  per  stirpes,  giving  half 
to  the  children  of  each  sister,  and 
this  court,  upon  appeal,  affirmed  the 
decree.  Alder  et  aL  vs.  Beall  et 
al.,  -.-.  123 

2.  Where  a  testator  stands  in  the  re- 
lation of  parent,  a  bequest  to  chil. 
dren  generally  will  in   legal   con- 
struction, embrace  all  who  answer 
that  description  at  the  period  of  his 
death.     Chase  vs.  Lockerman,   185 

3.  The  bequest  of  money  to  be  receiv- 
ed under  a  decree  in  Chancery,  is  a 
specific  bequest,  and  not  liable  to 
abate  with  general  legacies.     If  the 
fund  out  of  which  such  a  bequest  is 
payable  fails,  the  legatee  has  no  title 
to  be  recompensed  out  of  the  gene- 
ral personal  estate.         -         -     Ib. 

CASE  STATED. 

I.  Upon  a  case  stated,  the  court  is  not 
at  liberty  to  make  inferences  of  fact. 
Neptune  Insurance  Company  vs. 
Robinson,  -  -  -  256 

COLLECTOR. 
See  Evidence,  21. 

COMMON  COUNTS. 
See  Pleas  and  Pleading,  12. 
CONDEMNATION  OF    LANDS. 

1.  When  the  inquisition  is  ratified  and 
confirmed,  the  presumption  is,  that 
the  jury  awarded  damages  to  the  ex- 
tent of  their   authority,  and  to  all 
persons  who  might  be  affected  by 
their  finding.     Chesapeake  <J-  Ohio 
Canal  Company  vs.  Grove,         398 

2.  In  estimating  the  value  of  land  con- 
demned for  the  use   of  the  Chesa- 
peake and   Ohio  Canal  Company, 
the  jury  of  inquest  were  also  autho- 
rised to  take  into  consideration  all 
damages  which  the   owner  of  the 
land  would  sustain  by  an  appropria- 
tion of  it  to  such  use,  whether  im- 
mediate, remote  or  contingent.    Ib. 
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CONDITION. 

See  Court  of  Chancery,  66,  67,  68,  69. 

CONSIDERATION. 
1.  The  consideration  of  a  single  bill 
cannot  be  enquired  into,  or  a  failure 
of  it  averred  or  proved,  in  an  action 
upon  it  at  law.  Newcomer  and 
Stonebraker  vs.  Kline,  -  458 

CONSTRUCTION. 

See  Repeal. 
See  Grant. 

CONTRACT. 

1.  When  a  contract  consists  of  seve- 
ral distinct  and  separate  stipulations 
on  the  one  side,  and  a  legal  consid- 
eration   is   stated  on   the  other,  it 
must  be  considered  that   the   entire 
contract  was  in  the  contemplation 
of  the   parties   in   each   particular 
stipulation,  and  formed  one  of  the 
inducements  therefor,  and  no  one 
stipulation  can  be  supposed  to  re. 
suit  from,  or  compensate  for  the  con- 
sideration, or  any  portion  of  it,  ex- 
elusive  of  other  stipulations,  unless 
the  parties  have  expressly  so  de- 
clared. Stansbury  vs.  Fringer,  149 

2.  And  this  will  be  the  case,  whether 
the  consideration  be  a  sum  of  mo- 
ney, to  be  paid  in  gross,  or  a  speci- 
fic act  to  be  performed,  or  several 
payments  in  money,  or  several  acts 
to  be  performed.          -         -         Ib. 

3.  Where  there  is  a  contract  for  ser. 
vices  to  be  rendered,  and  compen- 
sation to  be  made  upon  a  given  con- 
tingency,  and  the  proof  of  perfor- 
mance consists  entirely  of  letters 
between  the  parties,     QR.  whether 
the  court  or  the  jury  is  to  make  that 
deduction.  Law  vs.Townshend,  407 

4.  But  where  in  such  a  case  the  de- 
fendant had  paid  the  plaintiff  a  sum 
of  money,  and  the  latter  had  given 
a  receipt  in  full,  having  a  reference 
to  the  transaction,  couched  in  gen- 
eral terms,  differing  in  some  mate- 
rial respects  from   the  language  of 
the  letters  containing  the  contract, 
part  of  the  business  being  unsettled 
at  the  date  of  the  receipt ;  it  is  a 
question  of  fact  solely  for  the  jury 
to  determine,  whether  the  plaintiff 
is  entitled  to  any  further  compensa- 
tion for  his  services,  or  whether  the 
parlies  had  not  entered  into  a  new 
contract,  variant  from  the  old.    Ib. 

5.  When  the  contract  was,  that  the 
appellant  should  allow  the  appel- 


Ico  a  commission  on  all  business 
sent  by  the  latter  to  the  former,  the 
title  to  the  commission  is  complete 
by  sending  the  business.  -  Ib. 

CONTRIBUTION. 

1.  The  principle  seerns  to  be  well  set- 
tled in  England,  that  as  to  debts  by 
specialty,  since  the  statute  of  fradu- 
lent  devises,  specific  devisees  of  free- 
hold and  lease-hold  estates  are  on 
the  same  footing,  and  liable  to  con- 
tribute in  equal  portions  to  the  pay- 
ment  of   such   debts.      Chase   vs. 
Lockerman,         -         -         -       185 

2.  If  in  this  State,  specific  legacies 
have  been  applied  to  pay  specialty 
debts,  the  specific  legatees  are  enti- 
tled to  contribution  against  the  de- 
visees of  the  realty — and  if  the  gen- 
eral personal  estate,  has  been  appli- 
ed to  the  payment  of  specialty  debts, 
and  the  simple  contract  creditors, 
consequently  thrown  upon  the  spe- 
cific bequests,  the  specific  legatees 
in  that  case,  have  a  right  to  contri- 
bution from  the  devisees  of  the  real 
estate.  Ib. 

3.  If  in  this  State,  specific  legacies 
have  been  applied  to   pay  specialty 
debts,  the  specific  legatees  are  enti- 
tled to  contribution  against  the  de- 
visees of  the  realty — and  if  the  gene- 
ral personal  estate,  has  been  applied 
to  the  payment  of  specialty  debts, 
and  the  simple  contract  creditors, 
consequently  thrown  upon  the  spe- 
cific bequests,  the  specific  legatees 
in  that  case,  have  a  right  to  contri- 
bution from  the  devisees  of  the  real 
estate.        -  Ib. 

COSTS. 
See  Court  of  Chancery,  38, 

COURT  OF  APPEALS. 

1.  It  is  for  this  tribunal,  and  not  for  the 
inferior  court  to  determine,  whether 
in  any  given  case  an  appeal   lies. 
Oliver  vs.  Palmer  <$•  Hamilton,  137 

See  Practice,  15. 

2.  Under  the  act  of  1826,  ch.  200,  sec. 
13,  each  party  has  three  years  from 
the  rendition  of  a  judgment  at  law 
in  the  county  court,  to  enter  an  ap- 
peal to  this  court.     State  use  Far- 
mers' Bank  vs.  Mackall,        .     456- 

3.  The  filing  of  a  bill  of  exceptions 
is  not  equivalent  to  the  entry  of  an 
appeal.         -  Ib. 

4.  Under  the  sixth  section  of  th  esame 
act,  it  is  the  duty  of  the  clerk  of  the 
court,  from  the  judgment  of  which, 
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an  appeal  has  been  entered,  to  trans- 
mit the  record  to  this  court  within 
forty  days  after  the  entry  of  such 
appeal Il>. 

5.  It  is  a  presumption  of  law,  that 
the   clerk   of  the   court,    a  public 
officer,  discharges  his  duty  in  con. 
formity  to  law.      -  Ib. 

6.  So  where  the  record  was  silent  as 
to  the  date  of  the  entry  of  the  ap- 
peal, and  the  fact  was  not  admitted 
by  the  parties,  this  court  will  pre- 
sume, that  the  record   was  trans- 
mitted within  forty  days  of  the  time 
of  the  entry  of  an  appeal.  Ib. 

7.  Where  deeds  constitute  a  material 
part  of  the  plaintiff's  case,  and  are 
not  inserted  in  the  bill  of  excep- 
tions, and   the  correctness   of  the 
county  court's  instruction  depends 
upon  the  effect  of  such  deeds,  this 
court,  in  the  absence  of  such  doc- 
uments, will  not  assume  that  the 
county  court  was  warranted  in  giv- 
ing a  hypothetical  direction  in  favor 
of  the  plaintiff. 

COURT  OF  CHANCERY. 

L  It  is  a  clear  proposition,  that  a  suit 
in  equity  abates  by  the  death  of  any 
of  the  parties  materially  interested, 
and  the  insolvency  or  bankruptcy 
of  a  plaintiff  or  defendant  makes  it 
necessary,  that  the  trustee,  or  as- 
signee, should  be  brought  before  the 
court.  Glenn,  trustee  of  Dorsey  vs. 
Clapp,  -  -  -  -  1 

2.  When  the  complainants  in  a  bill  for 
a  sale  die,  before  the  sale,  but  after 
a  decree,  the  proceedings  should  be 
revived,  before  any  thing  further  is 
done.          .  Ib. 

3.  An  admission  or  agreement,  by  the 
surviving  parties  to  the  suit,  that 
the  interest  of  the  deceased  party 
has  been  extinguished  or  satisfied, 
will  not  dispense  with  the  necessity 
of  bringing  his  representatives  be- 
fore the  court.         -  -         Ib. 

4.  When  a  suit  has  abated  after  de- 
cree, it  is   settled,  that  the  defen- 
dants, or  either  of  them,  where  more 
than  one,  may  file  a  bill  and  revive 
and  prosecute  the  decree.         -     Ib. 

5.  The  abatement  of  a  suit,  before  the 
sale,  when  relied  on  as  an  excep- 
tion, and  made  before  final  ratifica. 
tion,  is  a  sufficient  reason  for  setting 
aside  the  sale.         -  Ib. 

6.  After  however  setting  aside  a  sale 
upon  that  ground,  as  formally  irreg- 
ular, the  court  may  revive  the  terms 


of  the  contract  with  the  same  pur- 
chaser, if  advantageous  to  the  par. 
ties  concerned,  who  would  then  be 
in  court,  prepared  to  protect  their 
interests.  ...  /J. 

7.  It  is  no  objection  to  a  sale  made  un- 
der a  decree,  that  a  bill  was  depen- 
ding at  the   time  to  vacate  the  de  - 
cree,  where  the   grounds   for  im- 
peaching it  are  not  stated,  and  it 
does  not  appear  that  any  order  was 
passed  to  restrain  the  proceedings 
of  the  trustee.  -         -         Ib. 

8.  The  court  will  not  set  aside  a  sale, 
in  all  other  respects  unexceptiona- 
ble, for  inadequacy  of  price,  unless 
so  grossly  inadequate,  ns  to  indicate 
a  want  of  reasonable  judgment  and 
discretion  in  the  trustee.         -     Ib. 

9.  But  if  any  other  just  cause  appears 
to  doubt  the  propriety  of  the  sale, 
inadequacy  of  price  would  be  a  con- 
sideration very  proper  to  be  viewed 
in  connexion  with  it.          -         Ib. 

10.  That  a  cloud  rested  upon  the  title 
at  the  time  of  the  sale,  which  might 
probably  with  some  exertion  be  re- 
moved, is  a  ground  for  ordering  a 
second  sale.         -         -         -        Ib. 

11.  If,  after  distribution  of  the  pur- 
chase money,  the  purchaser  should 
be  evicted  by   a  superior  title,  he 
must  submit  to  the  loss ;  but  if  while 
the  fund  is  yet  in  court,  the  pur- 
chaser is  disturbed  in  his  possession, 
or  exposed  to  be  disturbed,  by  one 
having  a  clear  title  to  the  estate, 
which  was  unknown  to  the  pur- 
chaser at  the  time  of  the  sale,  the 
sale  should  be  rescinded,  and  the 
money  restored.          -         -         Ib. 

12.  Where  the   husband  seeks  by  a 
bill  in  Chancery  to  recover  a  sum  or 
sums  of  money  due  to  his  wife,  the 
equity  of  the  wife  to  a  settlement  is 
unquestionable,  and  in  such   cases, 
it  is  the   invariable  practice  to  in- 
clude a  provision  for  the  issue  of  the 
marriage.     Groverman  and  wife  vs. 
Diffenderffer,         -         -         .15 

13.  Upon  a  bill  filed  by  husband  and 
wife,  to  recover  the  wife's  estate, 
the  court  would  not  be  justified,  in 
making  the  terms  of  the  settlement 
conform  to  the  allegations  of  the 
bill,  in  the  absence  of  proof.       Ib. 

14.  The  averments  of  the  bill,  after 
marriage,  in  relation  to  the  charac- 
ter  of  the  settlement  to   be  made 
upon  the  wife,  should  not  be  taken 
as  evidence,  and  form  the  founda- 
tion of  a  decree.         .        -        Ib. 
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15.  Such  a  practice  would  strip  her 
of  the  customary  guards,  which  a 
Court  of  Chancery,  for  the  wisest 
purposes,  has  thrown  around  her  in- 
terests.        ....       Ib. 

16.  In   decreeing   a  settlement,  the 
court  should  be  guided  by  the  ante- 
nuptial agreement,  if  there  be  one. 
If  no  such  agreement  is  proved,  the 
settlement  should   conform  to  the 
equity  of  the  wife,  unless  she  waive 
the  same  in  the  accustomed  mode./6 

17.  Where  a  will,  giving  a  pecuniary 
legacy  to  a  female,  contains  no  pro. 
vision  that  it  shall  be  settled  to  her 
separate  use,  and  the  money  so  be- 
queathed, by  a  contingency  not  con- 
templated by  the  testator,  is  brought 
into  the  Court  of  Chancery  by  the 
consent  of  the  legatee  after  her  in- 
termarriage, the  husband,  upon  the 
joint  petition  of  himself  and   wife 
may  withdraw  it  without  any  part 
being  retained  for  a  settlement  upon 
the  wife.     Warfield  and  wife,      23 

18.  If  in  such  a  petition  the  consent 
of  the  wife  doas  not.  satisfactorily 
appear,  or  the  fact  of  her  having 
attained  the  competent  age  is  not 
clearly  shewn.the  Chancellor  should 
not  at   once   dismiss   the   petition 
upon  either  ground,  but  it  should 
be  held  over,  for  an  opportunity  of 
removing  the  objection  by  proof.  Ib 

19.  It  was  an  undoubted  power  of  the 
Court  of  Chancery  before  any  of  our 
legislative  acts,  authorising  the  sale 
of  infants  estates,  to   convert  the 
real  estate   of  infants  into  money, 
and  many  eases  can  be  found  where 
guardians  under  particular  circumr 
stances,  have   been   authorised  to 
make  this  conversion.     Dersey  vs. 
Gilbert  et  al.,  -     87 

20.  The  Legislature  may  authorise  the 
sale  of  the  real  estate  of  a  minor, 
when,  in  the  judgment  of  the  Court 
of  Chancery,  the  interest  of  such  mi- 
nor will  be  promoted  by  the  sale.  Ib. 

21.  And  a  law  authorising  the  Chan- 
cellor to  confirm  a  sale,  of  the  real 
estate  of  minors,  made  by  a  trustee 
appointed  by  the  court,  to  sell  the 
interests  of  other  parties ;  provided 
the  Chancellor  is  satisfied,  upon  the 
answers  of  the  infants  taken  in  the 
usual  way,  and  upon  proof,  that  the 
sale  was  fairly  made,  and  advanta- 
geous to  them,  is  constitutional.  Ib. 

22.  Nor  is  it  any  objection,  that  the 
petition  for  the  confirmation  of  the 


sale,  is  filed  by  the  purchaser  at  the 
trustee's  sale.         -  Ib. 

23.  When  the  answer  of  one  defen- 
dant   in   Chancery   refers   to   and 
adopts  the  answer  of  another  de- 
fendant, the  court  will  look  at  both, 
in  determining  whether  a  full  an- 
swer has  been  made  to  all  the  alle- 
gations of  the  bill.      Warfield  vs. 
Banks,  98 

24.  Where  one  of  several  joint  pur. 
chasers  of  land,  pays  more  than  his 
due  proportion  of  the  purchase  mo- 
ney, and  the  land  is  afterwards  sold 
for  the  purpose  of  distribution,  the 
party  making  the   excessive  pay- 
ment is  entitled  to  be  repaid,  and 
the  nett  balance  only  is  to  be  dis- 
tributed among  the  joint  purchas- 
ers. ...         -  Ib. 

25.  If  in  such  a  case,  a  bill  is  filed  for 
a  partition  or  sale,  by  one  of  the 
parties  who  has  paid  no  more  than 
his  share,  the  party  paying  more 
than  his  proportion,  will  be  entitled 
to  re-imbursement  out  of  the  pro- 
ceeds of  the  sale,  without  shewing 
that  his  legal   remedies  have  been 
exhausted.         .  -         -        ///. 

26-  A  Court  of  Chancery  will  enter- 
tain jurisdiction  of  a  bill,  filed  by 
the  vendor  of  real  estate  for  the  sale 
thereof,  for  the  payment  of  the  pur- 
chase money  without  previous  pro- 
ceedings at  law,  when  the  vendee 
does  not  reside  in  the  State,  and  the 
vendor  has  not  parted  with  the  le- 
gal title.  Green  vs.  Fowler  and 
Leighton,  -  -  -  103 

27.  A  Court  of  Chancery  will  not 
grant  relief  to  a  party  who  has  suf- 
fered a  judgment  at  law  to  be  ren- 
dered against  him  by  default,  un- 
less prevented  from  defending  him- 
self at  law,  by  fraud,  accident,  or 
the  conduct  of  the  opposite  party. 
Prather  vs.  Prather,  -  110 

28-  A  bill  or  petition  may  be  filed  to 
vacate  the  enrolment  of  a  decree 
alleged  to  have  been  obtained  by 
surprise,  and  to  let  in  the  defendant 
to  answer,  and  from  the  order  of  the 
Chancellor  refusing  the  application 
in  either  form,  an  appeal  may  be 
taken  to  this  court.  Oliver  vs.  Pal- 
mer  and  Hamilton,  -  -  137 

29.  The  act  of  1820,  ch.  161,  gives 
to  the  party  not  appearing,  or  ap- 
pearing and  not  answering,  the 
right  before  final  decree,  under  cir- 
cumstances, to  file  his  answer ;  but 
the  Legislature  did  not  design  to 


INDEX. 


541 


say,  that  no  case  could  be  presented 
in  which  the  party  would  be  let  in 
to  answer  after  decree.  -  Ib. 

30.  Under  the  act  of  1826,  ch.  200, 
section  14,  all  appeals  from  decrees 
of  the  Court  of  Chancery,  shall  be 
prosecuted  within  nine  months  from 
the  time  of  making  such  decrees, 
unless  it  shall  be  alleged  on  oath  or 
affirmation,   that  such  decree  was 
obtained  by  fraud  or  mistake.      Ib, 

31.  The  law  does  not  require  that  the 
fraud  or  mistake  shall  be  proved, 
nor  is  it  a  subject  of  controversy 
between  the  parties.     Neither  is  it 
necessary  to  entitle  a  party  to  appeal 
under  this  act  of  Assembly,  after 
the  expiration  of  the  nine  months, 
that  the  grounds  or  nature  of  the 
fraud  or  mistake  should   be  stated. 
If  it  be  alleged   on   oath,  that  the 
decree  was  obtained  by  fraud  or  mis- 
take, it  is  sufficient  to  warrant  the 
appeal  after  the  nine  months — and 
the  law  being  silent  in   relation  to 
the  person  who  is  to  make  the  oath, 
it  may  be  made  by  any  person  hav- 
ing knowledge  upon  the  subject.  Ib. 

32.  The  appeal  need  not  be  entered  on 
the  first  moment  of  the  discovery, 
a  just  construction  of  the   act  al- 
lowing the  same  time  to  appeal,  af- 
ter the  discovery  of  the    fraud    or 
mistake,  as  is  given  all  other  per- 
sons under  the  law.  -         Ib. 

33.  A  bill  or  petition  may  be  filed  to 
vacate  the  enrolment  of  a  decree 
alleged  to  have  been  obtained  by  sur. 
prise,  and  to  let  in  the  defendant  to 
answer,  and  from  the   order  of  the 
Chancellor  refusing  the  application 
in  either  form,  an  appeal  may  be 
taken  to  this  court.  -         Ib. 

34.  The  act  of  1820,  ch.  161,  gives  to 
the  party  not  appearing,  or  appear- 
ing and   not   answering,  the   right 
before  final  decree,  under  circum- 
stances, to  file  his  answer ;  but  the 
Legislature  did  not  design  to  say, 
that  no  case   could  be  presented  in 
which  the  party  would  be  let  in  to 
answer  after  decree.  -         Ib. 

35.  Where  a  party  files  a  bill  for  an 
injunction,    to    prevent  judgment 
creditors  from  levying  upon  negro 
slaves,  conveyed  to  the  complainant 
by  the  judgment  debtor,  recently 
before  the   rendition   of  the  judg- 
ments, he  should,  to  entitle  himself 
to  relief,  make  out  a  clear  and  un- 
disputed title,  or  a   purchase  for  a 
fair  and   bona  fide   consideration, 


above  suspicion  or  doubt  in  relation 
to  the  fairness.  Warwick  vs.  Mi- 
chael, ....  153 

36.  Chancery   treats    executors   and 
trustees  with  indulgence,  when  they 
act  in  good  faith,  and  does  not  hold 
them  liable  upon  slight   grounds. 
Chase  vs.  Lockerman,         -         185 

37.  A  mortgage  interest  before  fore- 
closure,  is  considered  in  equity  as 
a  chattel  interest,  and  as  such,  be. 
longs  to  the  executor,  and  though 
the  technical  fee  may  descend  to  the 
heir,  he  takes  it  in  trust  for  the  per- 
sonal representative.  -         Ib. 

38-  Where   the   circumstances   of  a 
trust  are  such  as  to  require  the  direc- 
tion  and   indemnity  of  a  court  of 
equity,  the  practice  is,  to  charge  the 
costs  of  the  suit  upon  the  fund.  Ib. 

39-  A  loss  of  vendor's  remedy  at  law, 
by  limitations,  to  the   security  he 
had  received  from  the  vendee  for 
the  purchase  money,  will  not  bar  the 
remedy  in  equity  upon   the  ground 
of  equitable  lien.      Magruder  vs. 
Peter,         -  217 

40.  The  right  of  election  and  prefer- 
ence, secured  to  the  respective  heirs, 
by  the  acts  to  regulate  descents,  are 
intrinsically   valuable.      They    be. 
come  vested  by  the  death  of  the  in- 
testate, and  may  be  passed  to  a  gran- 
tee.   Chaney  and  wife  vs.    Tiplon 
et  al,          -        .        -        -     253 

41.  A  bill  filed  by  one  of  the  heirs, 
for  a  sale   or  partition  in  a   mode 
which  disregards  the  descent  laws, 
and  places  all  the  heirs  in  the  same 
condition  in  respect  to  priority  of 
choice,    is   inconsistent   with    this 
right.  .  -       Ib. 

42.  In  a  bill,  for  the  sale,  or  partition 
of  the  real  estate  of  an  intestate,  it 
should  be  stated,  either,  that  the  par- 
ties are  incapable,  or  unable,  to  agree 
amongst  themselves   upon   a  divi- 
sion, and  a  commission  should  be 
asked  for  in    conformity  with  the 
descent  laws.  -  -        Ib. 

43.  Where  the  bill  and  proceedings 
are  not  in   conformity  with  those 
laws,  the   Court  of  Appeals  may, 
under  the  act  of  1832,  ch.  302,  re- 
mand the  record  to  the  equity  court 
for  such  amendment  there,  as  may 
be  necessary  for  that  purpose.     Ib. 

44.  Where  a  decree  directs  a  sale  for 
the  purpose  of  distribution  among 
the  parties  who  shall  appear  on  the 
final  hearing  to  be  entitled,  a  pur- 
chaser for  value  of  the  estate  and 
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interest  of  one  of  the  parties,  may 
by  petition  claim  his  portion  of  the 
proceeds.  Batch  vs.  Zentmeyer,  267 

45.  When  a  fund  is  in  court,  and  the 
decree  under  which  it  is  brought 
in,  has  left  open  the  question  of  dis- 
tribution, a  claimant  by  petition,  not 
a  party  to  the  bill,  of  a  part  of  the 
fund  in  opposition  to  another  claim, 
ant  originally  a  party,  need  not  ask 
for  a  subpoena  either  against  the 
original  party  or  another  claimant, 
also  in  the  cause  by  petition — nor 
pray  relief — nor  procure  an  order 
nisi  on  his  opponents.         -         Ib, 

46.  The  object  of  the  service  of  the 
copy  of  a  petition  and  an  order  nisi, 
is  to  give  notice  to  the  opposite  side, 
that  he  may  appear  and  contest  the 
claim,  and  when  the  opposing  party 
has   appeared    and    contested    the 
right ;  it  is  too  late  to  object  to  the 
want  of  notice  by  petition  and  or- 
der. -  -  Ib. 

47.  To  warrant  a  Court  of  Chancery 
in  entering  a  judgment,  obtained  on 
a  bond  given  for  the  whole  purchase 
money   of  real  property,  sold  and 
delivered  to  the  complainant,  satis- 
fied, or  perpetually  enjoining  the 
same,  it  must  vacate  the  sale  upon 
which  the  bond  was  given.     Buch- 
anan et  al.  vs.  Torrance  et  al.     342 

43.  To  vacate  a  sale  of  real  property, 
the  purchaser,  or  in  case  of  his 
death,  his  heirs,  ought  regularly  to 
be  parties  to  the  cause.  -  Ib. 

49.  Where   proceedings    in    another 
State,  by  an  inhabitant  of  this,  are 
complained  of,  and  a  party  injured 
seeks  to  enjoin  such  proceedings,  it 
is  his  duty  to  exhibit  them,  to  ena- 
ble the  court  to  act  advisedly  on  the 
subject.  -  Ib. 

50.  Where  want  of  allegations  in  the 
pleadings,    or  exhibits,    or  parties, 
prevent  this  court  from  determining 
upon  the  merits  of  the  complaint 
manifestly  intended  to  be  submitted, 
and  in  relation  to  which,  relief  was 
expressly  prayed,  it  is  its  duty  under 
the  act  of  1832,  to  remand  the  cause 
for  such  further  proceedings,  as  its 
nature  may  require.         -         -    Ib. 

51.  Where  to  a  bill  for  dower  and  ac- 
count of  arrears,  the  answer  of  the 
defendant  admitted  the  seizin  of  the 
husband,  his  death,  the  possession 
of  his  family  since  his  death,  and 
alleged,  the  offer  of  the  defendant  to 
give  the  complainant  one-third  of 
the  income  derived  from  the  whole 


estate,  or  pay  her  the  valuation 
thereof,  and  did  not  deny  the  mar- 
riage, a  court  of  equity  has  juris- 
diction to  proceed  with  the  cause, 
without  a  trial  at  law.  Scott  vs. 
Crawford,  .  -  .  365 

52.  An  order  of  the  Court  of  Chance- 
ry directing  a  bill  for  dower  to  be  re- 
tained for  twelve  months.and  that  in 
the  mean  time  the  complainant  may 
proceed  at  law  to  establish  her  title, 
is  not  the  subject  of  an  appeal.     lb» 

53.  The  object  of  the  Legislature  by 
the  first  section  of  the  act  of  1820, 
ch.  161,  was  to  provide  a  just,  rea- 
sonable and  expeditious  mode  of  ob- 
viating the  delays  and  difficulties  to 
which  complainants  were  subjected, 
by  defendants  disobeying  the  man- 
dates of  courts  of  equity,  requiring 
them  to  appear  and  answer  bills  filed 
against  them,  so  that  in  the  event 
of  the  defendant's    continuing  dis- 
obedience, the  complainant  might 
have  a  remedy,  as  if  an  appearance 
and  answer  had  in  due  time  follow- 
ed the  order  of  the  court.     Oliver 
vs.  Palmer  and  Hamilton,          426 

54.  The  term    ex  parte   commission 
import,  and  the  object  of  its  issu- 
euing,  as  declared  in  the  act  of  1820, 
ch.  161,  demonstrates,  that  it  issues 
exclusively  for  the  benefit  of  the 
complainant,  and  that  he  only  un- 
der it  is  entitled  to   take  testimony. 
It  is  issued  to  take  testimony  in  sup. 
port  of  the  allegations  in  the  bill.  Ih. 

55.  Notice  of  the  execution  of  such 
commission,  need  not  be  given  to 
the  defendant.  -  .      Ib. 

56.  So  in  cases  under  the  act  of  1820, 
ch.  161,  sec.  1,  the  defendant  is  not 
entitled  to  notice  of  the  time  of  ta- 
king the  audit,  it  being  exclusively 
made  upon  the  proof  on  the  part 
of  the  complainant.  -         Ib. 

57.  At  any  time  before  final  decree, 
if  the  defendant  conforms  to  the  re- 
quisitions of  the  law,  and  answers 
the  complainant's  bill,  he  is  restored 
to  all  his  privileges  and  means  of 
defence,  which  are  consistent  with 
equity  and  good  conscience.         Ib. 

58.  Under  an    ex  parte  commission 
the  defendant  cannot  cross-examine 
the   complainant's   witnesses ;  nor 
produce  testimony  for  any  purpose, 
nor  can  it  be  said  of  the  complai- 
nant's proof  when   returned  under 
the  commission,  that  it  is  entitled 
to  no  greater  weight  than  it  would 
have  been  if  taken  after  answer,  de- 
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nying   all   the   allegations  in   the 
bill.        ....  Ib. 

59.  The  complainant  must  offer  such 
proof  of  the  allegations  in  his  bill, 
as  would   be  exacted  of  him,  if  by 
the  answer  they  were  neither  con- 
fessed  nor  denied.  -         -     Ib. 

60.  When  reviewing  the  decrees  and 
orders  of  the  Court   of  Chancery, 
this  court  is  bound  judicially  to  take 
notice  of  its  general  practice,  and 
rules  regulating  the  proceedings  un- 
der which  such  decrees  and  orders 
were  passed.  -  -         Ib. 

61.  The  act  of  1820,  ch.  161,  was  in- 
tended to  enable  a  complainant  to 
obtain  a  final  decree  in  the  same  time 
that  it   could   be    obtained   in    the 
usual  course,  where  the  defendant 
had  appeared  and  answered.         Ib. 

62.  The  third  section  of  that  act  pro- 
vides, that  any  defendant  against 
whom  an  interlocutory  decree  shall 
be  entered,  under  the  provisions  of 
the  act,  may  appear  and  file  his  an- 
swer,  &c.,  at  any  time  before  final 
decree — it  contemplated  an  inter- 
vention of  some  reasonable  time  be- 
tween the  interlocutory  and  final 
decree.  -  -     Ib, 

63.  Where  a  defendant  files  his  an- 
swer, it  is  the  practice  of  the  Court 
of  Cliancery  not  to  proceed  to  the 
passage  of  a  final  decree   (but    by 
consent,)  until  the  commission  re- 
turned has  remained  on  file  one  en- 
tire term.     The  practice  under  the 
act  of  1820,  must  conform  to  this. 
So  the  auditor's  report  must  remain 
open  and  liable  to  exceptions,  as  in 
other  cases.  -  -          Ib. 

64.  The  acts  of  1825,  ch.  117,  sec. 
»,  and  1832,  ch.  302,  sec.  5,  relate 
to  all  final  decrees,  as  well  those  ob- 
tained under  the  act  of  1820,  as 
otherwise.  -         -         .         Ib. 

65.  Where  the   proof  taken   in   the 
cause  shews  he  is  entitled  to  relief 
in  equity,   the  insufficiency  of  the 
averments  of  the  bill  can  only  be  re- 
lied upon  to  defeat  the  claim,  when 
excepted  to  under  the  act  of  1832, 
ch.  302.         -         -         -         -     Ib. 

66.  A  conditional  order  drawn  by  T. 
upon   R,  in   favor  of  P,  accepted 
payable   when  in    funds,   does  not 
constitute  a  case  for  equity,  because 
the  funds  had  consisted  of  real  pro- 
perty mortgaged,  but  which  in  fact 
at  the  time  of  filing  the  bill,  had 
been  sold  and  converted  into  mo- 
ney. Ib. 


67.  A  bill  for  an  insolated  item,  strict- 
ly legal  in  its  character  on  one  side, 
and  three  items  of  money  had  and 
received  on  the  other,  will  not  be 
sustained  on  the  ground  that  it  prays 
for  an  account.  -         -         Ib, 

68.  T  drew  on  O  in  favor  of  P,  "out 
of  any  funds  you  may  have  belong- 
ing to  me,"  for  the  sum  of,   &c., 
after  deducting  all  claims  and  de. 
mands  you  may  have  against  me," 
(T)  on  "any  account  whatever.  On 
the  payment  of  the  above  mention, 
ed  sum,  P  will  deliver  you  my  two 
notes  in  favor  of  D,  and  relinquish 
all  claims  against  me."     R  agreed 
to  pay  the  same  when  he  should  be 
in  funds,  after  paying  himself  first 
for  the  debt  due  by  T,  and  about, 
&c.,   which   T  had  drawn  orders 
for."     Held,  that  upon  this  accept- 
ance an  action  at  law  could  be  main- 
tained         -         ...       Ib. 

69.  The  words  "on  the  payment"  in 
the  above  order,  do  not  constitute  a 
condition  precedent,  but  a  condition 
of  concurrent  performance.         Ib, 

70.  A  decree  founded  upon  the  above 
order  should  be,  that  the  defendant 
pay  on  delivery  or  tender  of  the 
notes,  and  release  or  deposit  the  mo- 
ney in  court,  to  be  paid  over  to  the 
complainants  on  their  filing  in  court 
the  notes  of  T,  and  release  to  be  de- 
livered to  the  defendants.  An  abso- 
lute decree  would  be  erroneous.  Ib. 

71.  A  bill  founded  on  the  above,  should 
have  tendered  the  notes  in  favor  of 
I),  and  release,  or  offered  to  tender 
them.  The  law  makes  no  presump- 
tion that  they  are  in    the  hands  of 
P,  ready  to  be  surrendered.  Ib. 

72.  A  bill  of  discovery  should  allege, 
that  the  facts  of  which  the  discov- 
ery is  sought,  are  indispensable  as 
proof  to  the  complainant,  and  that 
he  is  unable  to  prove  them  except 
by  the  answer  of  the  defendant.  Ib. 

73.  The  act  of  1820,  ch.  161,  does  not 
authorise  a  final  decree  upon  bills  of 
discovery,   until  the  complainants, 
agreeably  to  the  second  section  of 
that  act,  have  obtained  a  decree  pro 
confesso  against  the  defendants.  Ib. 

74.  The  auditor's  statement  made  upon 
proof  in   the   record,  if  erroneous, 
should  be  excepted  to  under  the  act 
of  1825,  or  its  errors  will  not  as  a 
general  rule  be  reversed  upon  ap- 
peal. -  -         Ib. 

75.  A  complainant  in  equity  must  al- 
lege in  his  bill,  that  he  has  done,  or 
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has  offered  to  do,  or  is  ready  and 
willing  to  do,  all  that  on  his  part  is 
necessary  to  entitle  him  to  the  relief 
he  seeks,  or  adequate  reasons  why 
he  should  be  excused.  -  lb. 

76.  This  court   will  not  reverse  the 
Chancellors  decree  and  pass  a  final 
decree  in  cases  where  it  is  not  satis, 
fied  that  it  has  all  the  proof  before 
it  to  do  full  justice  between  the  par- 
ties. -         .-.         lb. 

77.  Where  a  bill  is  filed  to  affect  a 
fund,    in    which   different    persons 
have  aii  interest,  all  the  persons  in- 
terested therein  should  be  made  par- 
ties, -  lb. 

78.  Upon  a  contract  for  a  loan  of  mo- 
ney between  K  and  N,  S  agreed  to 
become  bound  with  N,  as  his  surety 
in  a  single  bill  for  its  re-payment. 
K  then  advanced  the  sum,  and  took 
from  N   and  S   their  single  bill,  in 
which  the  word  dollars  was  omit- 
ted by  mistake.     Upon  a  bill  filed  to 
correct  the  mistake  and  enforce  pay- 
ment, the  money  being  due,  a  Court 
of  Chancery  has  jurisdiction  to  pass 
a  decree  against  both,  for  payment 
of  principal    and    interest.     New- 
comer $  Stonebraker  vs.  Klin?.,  458 

79.  Where  a  party  lends  money  upon 
an  agreement  for  a  single  bill  from 
the  borrower,  with  surety,  although 
he  may  (the  bill  from  defect  being 
void  at  law,)  sue  in  assumpsit  for  the 
money,  yet  that  remedy  is  not  so  full 
and  ample  as  to  deny  jurisdiction  to 
a  court  of  equity  to  enforce  the  ori- 
ginal contract.  -         -         lb. 

DECEIT. 

1.  In  an  action  upon  the  case  for  de- 
ceit in  giving  a  party  a  false  credit, 
the  vendor  of  the  goods  the  plain- 
tiff, may  prove  the  sale  and  delivery 
of  the  goods,  and  the  indebtedness 
of  the  purchaser  thereof,  without 
producing  the  notes  given  for  their 
payment.  Wyman  vs.  Rea,  416 

DEMURRER. 

See  Pleas  and  Pleading,  2,  6,  8. 
DESCENTS. 

See  Election,  1,  2. 

1.  The  act  of  1820,  ch.  191,  sec.  4,  de- 
clares that  there  shall  be  no  repre- 
sentation among  collaterals,  after 
brothers  and  sisters  children.  The 
judicial  interpretation  given  to  that 
language,  which  is  borrowed  from 
the  statute  of  distributions  of  22 


Car.  2,  ch.  10,  is,  that  brothers  and 
sisters  children,  mean  the  children 
of  the  brothers  and  sisters  of  the  in- 
testate, and  that  there  shall  be  no 
representation  among  collaterals  af- 
ter the  children  of  the  brothers  and 
sisters  of  the  intestate,  who  died 
seized.  Porter  vs.  Askew,  346 
2.  L  died  seized,  intestate  and  with- 
out issue;  she  left  A,  an  aunt,  and 
children  of  uncles  and  aunts.  Held, 
that  under  the  act  of  1820,  ch.  191, 
sec.  4,  A  was  entitled  to  the  whole 
estate.  -  -  lb. 

DOWER. 

See  Court  of  Chancery,  51,  52. 
EJECTMENT. 

1.  A  right  of  entry  in  the  plaintiff,  is 
essential  to  a  recovery  in  an  action 
of  ejectment,  and  if  that  right  is 
barred  by  the  statute  of  limitations, 
there   can    be  no  recovery.     Har- 
baugh  vs.  Moore  et  aL,  283 

2.  To  enable  the  lessors  of  the  plain- 
tiff to  sustain  the  action  of  eject- 
ment, it  is  essential  that  they  should 
be  cloathed  with  the  legal  title  and 
the  right  of  possession,  at  the  time 
the  action  was  instituted.     Wilson 
vs.  Inloes,  351 

ELECTION. 

1.  The  right  of  election  and  prefer, 
ence,  secured  to  the  respective  heirs, 
by   the    acts  to  regulate  descents, 
are  intrinsically  valuable.   They  be. 
come  vested  by  the  death  of  the  in- 
testate, and  may   be   passed   to   a 
grantee.    Chancy  and  wife  vs.  Tip- 
ton  et  a/.,  253 

2.  A  bill  filed  by  one  of  the  heirs,  for 
a  sale  or  partition  in  a  mode  which 
disregards   the   descent   laws,    and 
places   all  the  heirs  in  the    same 
condition  in  respect  to  priority  of 
choice,   is    inconsistent  with   this 
right.       -  .  lb. 

EVIDENCE. 

1.  In  general,  the  declarations  of  third 
persons  are  inadmissible  evidence, 
though  the    rule  which    excludes 
them,  does  not  apply  to  the  autho- 
rised declarations,  or  representations 
of  an  agent.     Franklin  Bank  vs. 
Steam  Navigation  Co.  28 

2.  The  rule  arising  from  the  relation 
of  principal  and  agent  is,  that  the 
declarations   or  representations  of 
an  agent,  made  in   the  course  of, 
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and  accompanying  the  transaction 
which  is  the  subject  of  enquiry,  and 
acting  within  the  scope  of  his  au- 
thority, may  be  proved  as  part  of  the 
res  gestce.  -  Ib. 

3.  But  the  rule  does  not  extend  to  de- 
clarations, or  representations,  made 
after  the  transaction,  though  in  re- 
lation to  it ; — such  declarations  con- 
stituting no  part  of  the  res  gestce, 
and  not  being  binding  on  the  prin- 
cipal. -       Ib, 

4.  The  credit  of  a  witness  cannot  be 
impeached,  by  proving  antecedent 
state ments.inconsistent  with  his  tes- 
timony  upon   the    stand,    without 
first  interrogating  him  upon  the  sub- 
ject on  cross  examination,  that  he 
may  have   an    opportunity   of  ex- 
plaining, what  might  otherwise  ap- 
pear contradictory.         -         -     Ib. 

5.  A  party  cannot  discredit  his  own 
witness,  or  shew  his  incompetency 
though  he  may  call  other  witnesses 
to  contradict  him  as  to  a  fact  mate- 
rial to  the  issue,  in  order  to  shew 
how  the  fact  really  is.          -         Ib. 

6.  Gross  negligence  does  not,  in  con- 
struction of  law,  amount  to  fraud, 
but  is  evidence  to  be  left  to  the  jury, 
from  which  they  may  infer  fraud, 
or  the  want  of  bona  fides.     Wilson 
vs.  York  Road  Company,  58 

7.  If  a  bill  of  sale  of  personal  proper- 
ty, with  a  warranty  of  title,  recites 
a   mortgage  of  the  same    property 
previously  executed  by  the  grantor, 
and  is  made  subject  to  its  operation, 
the  grantee  in  the  bill  of  sale  could 
not  sustain  an  action  for  a  breach 
of  warranty,  upon  the  ground  of  a 
paramount  title  in   the  mortgagee, 
and  therefore  in   an   action   by  the 
grantee  in  the  bill  of  sale  for  a  tres- 
pass upon    the  property  conveyed, 
the  grantor  may  be  called  as  a  wit- 
ness for  the  plaintiff,  he  having  no 
interest  in  the    result   of  the   suit. 
Warfield  $  Mactier  vs.  Walter,  80 

8.  In  an  action  of  trespass  for  taking 
away,  and  depriving  the  plaintiff  of 
the  use  of  his  property,  it  is  com- 
petent for  the  plaintiff  to  prove  the 
value  of  the  use,  during  the  period 
he  was  deprived  of  the  possession.  Ib 

9.  If  to  a  plea  of  property  in  an  action 
of  replevin,  the  plainiiff  replies  pro- 
perty in  himself,  and  issue  is  joined 
upon  the  replication ;  the  onus  is 
upon  him,  and  he  must  support  his 
replication  by  proof.         -  Ib. 

vll.         69 


10.  The  ptaa  of  property  in  a  third 
person,  does  not  involve  the  ques- 
tion of  such  person's  title,  having 
no  other  effect  than  that  of  casting 
upon  the  plaintiff  the  onus  of  plead- 
ing and   proving  property  in  him- 
self, and  therefore  in  an  action  of 
trespass   upon  the  same  property, 
brought  by  such  third  person  against 
the  parties  who  were  the  plaintiffs 
in  the  replevin,  in  which  the  ver- 
dict was  for  the  defendant,  the  re- 
cord of  the  replevin  is  not  conclusive 
evidence  of  the  plaintiff's  right  to 
the  property.  Ib. 

11.  It  is  a  well  established  principle, 
that  to  make  the  record  of  a  former 
trial  evidence  to  conclude  any  mat- 
ter in  the  issue  between  the  parties, 
it  should  appear   by  the  record  or 
other  proof,  that  the  same  matter 
was  in  issue  and  decided  at  the  for- 
mer trial.    Garrott  vs.  Johnson,  173 

12.  Where  in  the  trial  of  a  cause,  it 
is   necessary   and  proper,  to  prove 
what  a  deceased  witness  swore  on 
a   former  trial,   between    the  same 
parties,   where  the  issue  or  matter 
in  controversy  is  the   same ;  it  is 
sufficient    for   the    living    witness, 
who  is  called  to  testify  to  prove,  that 
the  deceased  witness  swore   to  cer- 
tain facts,  and  he  need  not  prove 
the  precise  words  employed  by  such 
deceased  witness.  Ib 

13.  Such  a  rule  of  evidence  will  not 
interfere  with  the  right  of  juries  to 
draw  inferences,  and  decide  upon 
the  effect  of  the  evidence  laid  before 
them.          -  Ib. 

14  The  existence  and  loss  of  any 
writing  must  be  proved,  before  sec- 
ondary evidence  can  be  let  in  to  es- 
tablish its  contents.  Boothe  vs. 
Dorsey,  ...  247 

15.  In  an  action  to  revive  a  judgment 
in  ejectment  against  lerre  tenants, 
where  the  records  have  been  destroy, 
ed,    the    existence   of  the    original 
judgment   may  be   proved,  by  the 
production  of  the   docket  entries  of 
a.  fiat,  or  a  scire  facias  against  pre- 
vious  terre  tenants,  of  the  defen- 
dant in  the  ejectment.          -         Ib. 

16.  A  certificate  of  resurvey  not  loca- 
ted upon  the  plots,  not  admissible  in 
evidence.     Crawford  vs.  Berry,  310 

17.  A  certified  copy  under  the  seal  of 
the  land  office,  is  the  best  evidence 
of  a  certificate   purporting  to  have 
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been  made  under  a  warrant  of  re- 
survey  from  that  office.         .       Ib. 

18.  Parol  evidence  may  so   connect 
two  papers  as  to  show  that  they  botli 
related  to,  and  formed   parts  of  one 
contract.     Moale  vs.  Buchanan  et 
al.,  ...         314 

19.  There  are  many  cases,  in  which 
parol  evidence  at  the  instance  of  a 
complainant,  may  be  received  to  rec- 
tify a  contract,  and  execute  it  spe- 
cifically as  rectified.         -  Ib. 

20.  Where  the  bill  of  exceptions  sta- 
ted, "that  the  defendant  had  offered 
evidence  tending  to  prove,  that  for 
more  than  three  years  prior  to  the 
institution   of  the  suit,  the  said  H, 
under  whom   the  defendant  claims 
title,  had  possession  of  the  said  ne- 
gro boy,  claiming  title  to  him,  and 
that  the  plaintiff  had  knowledge  of 
such  adverse  claim,  for  more  than 
three  years  prior  to  the  commence- 
ment of  this  action,  though  this  is 
evidence  of  the  adverse  claim  and 
holding  of  H,  yet  it  is  no  evidence 
of  the  adverse  claim  and  holding  of 
the  defendant,  nor  is  it  evidence, 
that  the  intestate  of  the  plaintiff, 
who  was  an  administratrix,  had  any 
knowledge  of  such  adverse  claim. 
Abell  vs.  Harris,          .         .       367 

21.  A  settlement  in  writing,  acknow- 
ledging a  sum  due  for  the  county 
paper  of  the  year  1835,  made  by  the 
deputy  of  the  county  collector  for 
that    year,    is    prima  facie   proof 
against  a  security  of  such  collector 
on  his  official  bond,  and  is  evidence, 
that  the  collector  had  collected  and 
received  such  money.     Clarke,  vs. 
McKee,  378 

22-  Where  the  defendant  called  on  the 
witness,  and  desired  to  know  how  he 
stood  with  reference  to  the  estate  of 
his  uncle,  the  plaintiff's  intestate, 
and  on  that  occasion,  the  wit- 
ness produced  and  exhibited  to  the 
defendant,  the  several  notes  of  the 
defendant,  constituting  the  cause  of 
action  in  the  suit,  and  during  the 
conversation  in  relation  thereto,  the 
defendant  told  the  \vitnessthatthey 
were  his  notes,  and  that  he  was  in- 
debted on  the  same,  and  subsequent- 
ly thereto,  whilst  they  were  con- 
versing about  the  said  notes,  but 
at  what  time  of  the  day  witness 
does  not  know  or  recollect,  witness 
asked  the  defendant  if  he  had  any 
offsets  against  said  notes,  and  the 
defendant  replied  that  he  did  not 


know,  but  would  examine  his  books 
and  papers  and  let  him  know.  This 
is  sufficient,  if  believed  by  the  jury 
to  be  true,  to  defeat  the  bar  of  the 
statute  of  limitations.  Mitchell  vs- 
Mitchell,  -  .  .  388. 

23.  And  it  is  not  competent  in  such 
a  case  for  the  defendant  to  prove  by 
the  same  witness,  "that  some  time 
afterwards,  he  still  being  the  plain- 
tiff's counsel  in  regard  to  said  notes, 
that  he  the  witness  saw  the  said  de- 
fendant, who  told  him  he  had  ex- 
amined his  books  and  papers,  and 
had  discovered  that  he  had  an  offset 
against  a  part  of  said  claim,  and 
that  it  consisted  of  a  sum  of  money 
which  the  plaintiff's  intestate  had 
received  of  his,  and  for  his  use,  as 
executor  of  F.  J.  M's.  estate,  and 
which  had  not  been  paid  over  to 
him,  and  desired  the  witness  to  allow 
to  him.  which  he  refused  to  do,"  for 
the  purpose  of  qualifying  the  said 
previous  acknowledgment.  Ib. 

24-  The  plaintiff,  administratrix  of  an 
endorsee,  may  at  the  trial,  fill  up 
the  blank  endorsement  of  the  de- 
fendant, with  the  name  of  her  in- 
testate, and  as  payable  to  him,  and 
upon  that  proof  recover.  -  Ib. 

25.  Where  there  is  no  evidence  ten- 
ding to  prove  the  hypothesis  of  fact 
upon  which  the  defendant  proposes 
to  rest  his  defence,  the  court  will 
not  instruct  the  jury  upon  the  ques- 
tion of  law  arising  from  the  sup- 
posed state  of  the  case.         .         Ib. 

26.  The  surety  of  a  defendant  exec- 
utrix, is  not  competent  to  prove  the 
payment  of  the  plaintiff's  demand, 
by  the  testator  of  the  defendant.  Ib. 

27.  1'he  court  will  consider  an  objec. 
tion  to  the  competency  of  a  witness 
arising  out  of  a  fact  unknown  at  the 
time  of  his  examination,  discovered 
before  the  cause  was  submitted  to 
the  jury,  and  exclude  the  evidence, 
if  the  objection  is  well  founded.  Ib. 

28.  The   plaintiffs  intestate   died  in 
September   1830,   in   possession  of 
claims  due  on  the  first  of  June  of 
that  year,  and  his  administrator  did 
not  commence  his  action  until  July 
1833.     Held,  that  under  such  cir- 
cumstances, being  guilty  of  a  de- 
vastavit,  arising  from  delay,  so  that 
limitations  created  a  bar,  the  secu- 
rity of  such  administrator  is  not  a 
competent  witness  to  prove   a  new 
acknowledgment  of  the  debt  in  an- 
swer to  the  plea  of  limitations.  Ib. 
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29.  An  action  on  the  common  counts 
may  be  sustained,  by  proof  of  the 
sale  and  delivery  of  goods,  though 
the  purchaser  may  have  given  a  note 
for  them.     Wyman  vs.  Rea,       416 

30.  The   production   of  the   note  in 
such  a  case,  is  generally  required 
for  the  security  of  the  defendant,  and 
not  from  any  rule  of  evidence.    Ib. 

31.  In  an  action  upon  the  case  for  de- 
ciet  for  giving  a  party  a  false  credit, 
the  plaintiff  may  prove  the  sale  &c. 
of  the  goods,  and  the  indebtedness 
of  the  purchaser,  without  producing 
the  notes  for  their  payment.         Ib, 

32.  If  the  defendant  in  such  action 
desired  to  show  that  the  credit  on 
the  notes  had  not  expired,  he  must 
prove  it.  Ib. 

33.  The  law  creates  no  presumption 
that  promissory  notes  are  on  tlme.Ib. 

34.  Where  a  party  under  the  circum- 
stances of  the  case,  was   not  bound 
to  produce  certain  promissory  notes, 
he  is  under  no  obligation  to  account 
for   their  non-production,  and  evi- 
dence offered  with  that  view  only, 
is  useless  and  inadmissible.          Ib. 

35.  A  specialty  cannot  rest  partly  in 
writing  and  partly  in  parol.     A  pa. 
tent  ambiguity  in  a  bond  cannot  be 
explained  by  parol  evidence.  New- 
comer <$•  Stonebraker  vs.  Kline,  458 

36.  Where  evidence  in  relation  to  a 
claim  for  money  was  offered  by  both 
parties,  it  is  error  in  the  court  to  in- 
struct the  jury,  that  upon  the  fore, 
going  statement  of  facts,  the  plain- 
tiff is  entitled  to  recover  the  whole 
amount   of  his  demand;   the  trutli 
of  the    facts,    offered   in    evidence 
should  have  been  left  to  the  jury. 
Ragan  vs.  Gaither,  472 

EXECUTORS. 

1.  A  mortgage   interest  before  fore- 
closure, is  considered  in  equity  as  a 
chattel  interest,  and  as  such,  belongs 
to  the  executor,  and  though  the  tech- 
nical  fee  may  descend  to  the  heir,  he 
takes  it  in  trust  for  the  personal  rep- 
resentative.      Chase    vs-    Locker- 
man,  185 

2.  But  as  between  the  real  and  per- 
sonal^representative,  the^mortgagee, 
may,  by  a  manifest  declaration  of 
his  intent,   convert  the    mortgage, 
as  well  as  any  other  part  of  his  per- 
sonal estate  into  land,  and  make  it 
pass  accordingly.        -         -         Ib. 

3.  Under  a  will,  directing  real  estate 
to  be  sold  for  the  payment  of  debts, 


the  executors,  though  not  named, 
have  the  power  to  sell,  and  to  con. 
vey  the  title  to  the  purchaser.  The 
executors  take  the  power  by  impli. 
cation,  and  it  continues  in  the  sur- 
viving executor,  Magruder  vs. 
Peter,  217 

4.  The  act  of  1785.  ch,  72,  sec.  4, 
does  not  effect  the  power  of  the  ex- 
ecutors under  the  will  of  P.,  nor 
does  it  take  away  the  authority 
which  the  executor  derives  by  im- 
plication of  law.  .  -  Ib. 

EX-PARTE  COMMISSION. 

See  Court  of  Chancery,  54,  55, 58,  63. 

EXTINGUISHMENT. 

1.  The  substitution  of  a  debtor's  obli- 
gation of  a   higher  nature,   for  a 
debt  due  by  him  of  inferior  degree, 
extinguishes  the  original  liability  ; 
and    the   same  effect   takes   place, 
when  the  substituted  higher  obliga- 
tion is  executed  by  one  of  two  part- 
ners, or  other  persons  jointly  bound. 
Moale  vs.  Hollins,         .        .       11 

2.  And  a  judgment  obtained  upon  the 
original  obligation,  against  all   or 
either  of  the  debtors,  will  produce  a 
similar  result.     -  Ib. 

3.  Where  the  ostensible  partner  had 
given    notes    in    the    partnership 
name,  for  merchandize  purchased 
for  the  uses  of  the  partnership,  up- 
on which  the  payee  in  ignorance  of 
the  partnership  sued  and  recovered 
judgment  against  the  former  alone, 
it  was  held,  in  an  action  afterwards 
brought  against  the  dormant  part- 
ner, that   the  liability  of  the  latter 
upon  the  notes,   was  extinguished 
by  the  judgment.         -         .         Ik, 

4.  The  taking  of  the  noto  of  a  pur. 
chaser  for  goods  sold  and  delivered, 
does   not    extinguish   the    original 
cause     of    action.        Wyman    vs. 
Rae,  .       416 

FRAUD. 

1.  Gross  negligence  does  not  in  con- 
struction of  law,  amount  to  fraud, 
but  is  evidence  to  be  left  to  the  jury, 
from  which  they  may  infer  fraud, 
or  the  want  of  bona  fides.  Wilson 
vs.  York  fyc.  Road  Company,  59 

GRANT. 

1.  When  the  city  of  Baltimore  ac- 
quired an  interest  in  a  public  grant, 
surrendering  according  to  its  provi- 
sions, for  public  purposes,  impor- 
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tant  rights  of  property,  an  attempt 
to  tax  the  privilege  secured  by  such 
grant,  would  be  a  violation  of  con- 
tract. Lucas  et  al.  vs.  the  Lottery 
Commissioners,  -  490 

2.  In  any  grant  of  power  or  autho- 
rity, all  that  is  necessary  to  the  en- 
joyment of  the  grant,  and  to  per- 
fect its  objects,  are  impliedly  grant- 
ed likewise;  and  so  when  an  agent 
is  necessary  to  carry  on  the  power, 
the   right  to  appoint   will   be  im- 
plied.        -  Ib. 

3.  The  rule  of  interpretation   appli- 
cable to  grants  of  a  public  and  pri- 
vate nature.        -  Ib. 

HARFORD  COUNTY. 

1.  The  fourth  section  of  the   act  of 
1827,  chapter  81,  confers  upon  the 
commissioners  of  Harford  county, 
all  the  power  they  possess  in  relation 
to  the  public  roads  of  the  county 
and  gives  them  the  same  jurisdic- 
tion formerly  belonging  to  the  levy 
court.      Barnckman  vs.    Commis- 
sioners Harford  county,         -       50 

2.  The    jurisdiction    being    limited, 
must  be  administered  in  the  man- 
ner, and  according  to  the  terms  of 
the  law   creating  it,  and  these  ap. 
pear  by  the  act  of  1821,  chap.  152, 
sections  1  and  2.         -         -         Ib. 

3.  The    commissioners    can    neither 
open,  alter,  change  or  close  a  road, 
but  on  the  application  in  writing  of 
citizens  of  the  county,  nor  can  they 
ascertain  damages,  except  upon  the 
report  of  commissioners  appointed 
to  value  and  assess  them,  or  by  the 
verdict  of  a  jury,  if  an  appeal   be 
taken.  Ib. 

4.  A  verbal   contract   made    by   the 
commissioners  so  appointed,  though 
subsequently   assented    to    by    the 
county    commissioners,     will     not 
control  their  formal  report,  that  no 
damage  has  been  sustained  by  the 
party  through  whose  land  a  road 
is  laid  out.  Ib. 

HUSBAND  AND  WIFE. 

1,  Where  the  husband  seeks  by  a  bill 
in  Chancery  to  recover  a  sum   or 
sums  of  money  due  to  his  wife,  the 
equity  of  the  wife  to  a  settlement 
is  unquestionable,  and  in  such  ca- 
ses,  it  is  the  invariable  practice  to 
include  a  provision  for  the  issue   of 
the  marriage.   Groverman  and  wife 
vs.  Diffenderffer,  ...       15 

2.  Upon  a  bill  filed  by  husband  and 


wife,  to  recover  the  wife's  estate, 
the  court  would  not  be  justified,  in 
making  the  terms  of  settlement 
conform  to  the  allegations  of  the 
bill,  in  the  absence  of  proof.  Ib. 

3.  The   averments  of  the    bill,    after 
marriage,   in   relation  to  the  cha- 
racter of  the  settlement  to  be  made 
upon  the  wife,  should  not  be  taken 
as  evidence,  and  form  the  founda- 
tion of  a  decree.          -         -         Ib. 

4.  Such  a  practice  would  strip  her  of 
the   customary    guards,    which    a 
Court  of  Chancery,  for  the  wisest 
purposes,   has  thrown  around  her 
interests.    -  Ib. 

5.  In    decreeing    a    settlement,    the 
court  should  be  guided  by  the  ante- 
nuptial agreement,  if  there  be  one. 
If  no  such  agreement   is  proved, 
the  settlement  should  conform   to 
the  equity  of  the  wife,  unless  she 
wave  the  same,  in  the  accustomed 
mode.         -         ...         Ib. 

6.  Where  a  will,  giving  a  pecuniary 
legacy  to  a  female,  contains  no  pro- 
vision that  it  shall  be  settled  to  her 
separate  use,  and  the  money  so  be- 
queathed,   by    a   contingency   not 
contemplated    by    the  testator,   is 
brought  into  the  Court  of  Chancery 
by  the  consent  of  the  legatee  after 
her  intermarriage,  the  husband  up- 
on the  joint  petition  of  himself  and 
wife,  may  withdraw  it,  without  any 
part  being  retained  for  settlement 
upon     the    wife.      Warfield    and 
wife,  23 

7.  If  in  such  a  petition  the  consent 
of  the  wife  does  not  satisfactorily 
appear,  or  the  fact  of  her   having 
attained  the  competent  age  is  not 
clearly  shewn,  the  chancellor  should 
not  at  once  dismiss  the  petition  up- 
on either  ground,  but  it  should  be 
held  over,   for   an    opportunity  of 
removing  the  objection  by  proof.  Ib. 

INFANTS. 

1.  It  was  an  undoubted  power  of  the 
Court  of  Chancery,  before  any  of 
our  Legislative  acts,  authorising  the 
sale  of  infants'  estates,  to  convert 
the  real  estate  of  infants  into  mo- 
ney, and  many  cases  can  be  found 
where  guardians  under  particular 
circumstances,   have   been    autho- 
rised to  make  this  conversion.  Dor- 
sey  vs.  Gilbert,  et  al.    -         -         87 

2.  The  Legislature  may  authorise  the 
sale  of  the  real  estate  of  a  minor, 
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when,  in  the  judgment  of  a  Court 
of  Chancery,  the  interest  of  such 
minor  will  be  promoted  by  the 
sale.  -  -  Ib. 

3.  And  a  law  authorising  the  Chan- 
cellor to  confirm  a  sale,  of  the  real 
estate  of  minors,  made  by  a  trustee 
appointed  by  the  court,  to  sell  the 
interests  of  other  parties  ;  provided 
the  Chancellor  is  satisfied,  upon  the 
answers  of  the  infants  taken  in  the 
usual   way,   and    upon   proof,    that 
the  sale  was  fairly  made,  and  ad- 
vantageous  to   them,   is   constitu- 
tional.        ...         Ib, 

4.  Nor  is  it  any  objection,  that  the 
petition  for  the  confirmation  of  the 
sale,  is  filed  by  the  purchaser  at  the 
trustee's  sale.  -         Ib. 

5.  An  infant  is  not  bound  by  his  deed. 
Moale  vs.  Buchanan,  et  al.         314 

INJUNCTION. 

1.  Where  a  party  files  a  bill  for  an 
injunction,  to  prevent  judgment 
creditors  from  levying  upon  negro 
slaves,  conveyed  to  the  complainant 
by  the  judgment  debtor,  recently 
before  the  rendition  of  the  judg- 
ments, he  should,  to  entitle  himself 
to  relief,  make  out  a  clear  and  un. 
disputed  title,  or  a  purchase  for  a 
fair  and  bona  fide  consideration, 
above  suspicion  or  doubt  in  relation 
to  its  fairness.  Warnick  vs.  Mi- 
chael, ...  153 

INQUISITION. 

See  condemnation  of  lands, 


1,  2 


INSURANCE. 


1.  There  are  many  cases,  in  which 
negligence  will  be  visited  with  the 
same  penalty,  as  a  wilful  design  to 
do   wrong;   as    if  a    party,    with 
knowledge  that  his  agent  is  in  treaty 
for  insurance,   gsts  information   of 
a  material  fact,  he  is  bound  prompt- 
ly to  use  the  means  of  communi- 
cating it,  and  his  omission  to  do  so, 
will    avoid    the    policy,    indepen- 
dently of  any  proof  of  bad  motives 
for  the  delay.     Neptune  Insurance 
Company  vs,  Robinson,       -        256 

2.  There   is    no    principle    however, 
which  requires  the  assured,  to  use 
all  accessible  means   of  acquiring 
information  material  to  the  risk,  up 
to   the  last   instant   of  time;    and 
therefore  his  omission  to  call  at  the 
post  office,    where    "a    letter    was 
received  on  the  morning  of  the  day 


the  insurance  was  effected,  contain, 
ing  material  information,  did  not 
vitiate  the  policy.  -  -  Ib. 

INTEREST. 
See  Administrators,  1 

JOINT  PURCHASES. 

See  Court  of  Chancery,       .      24,  25 
JUDGMENT. 

1.  A   Court    of   Chancery   will    not 
grant  relief  to  a  party  who  has  suf- 
fered a  judgment  at  law  to  be  ren- 
dered against  him  by  default,  unless 
prevented  from  defending   himself 
at  law,  by  fraud,  accident,  or  the 
conduct  of  the  opposite  party.  Pra- 
ther  vs.  Prather,          -         -       110 

2.  A  creditor  who  obtains  a  judgment, 
before  trustees  for  the  benefit  of  ere- 
ditors  take  possession  of  real  estate 
contracted  to  be  conveyed  to  them, 
and  without  notice  of  such  contract, 
may  proceed  at  law,  to  enforce  his 
lien  ;  but  if  he  receives  a  dividend 
from  the  trustees,  he  must  come  in 
with   the   other  creditors.      Moale 
vs.  Buchanan,  et  al.,          •        314 

3.  A  contract  which  creates  a  specific 
lien  on  real  property,  has  a  superior 
equity    to    the  general    lien   of  a 
subsequent  judgment,         .         Ib. 

JURISDICTION. 


1.  Where  a  special  jurisdiction  is  cre- 
ated, and  its  mode  of  proceeding, 
and  the  extent   of  its   powers  are 
particularly  defined,  and  it  exceeds 
its  jurisdiction    with   the    concur- 
rence of  a  party  who  is   thereby 
injured,   such   party   is    not    enti- 
tled  to    compensation    by   requir- 
ing the  special  jurisdiction  either  to 
pay  the  damages,  or  do  some  other 
act  beyond  it  jurisdiction.  Barrick- 
man  vs.  Commissioners  of  Harford 
county,        -  -        50 

2.  A  Court  of  Chancery  will  enter- 
tain jurisdiction  of  a  bill,   filed  by 
the  vendor  of  real  estate  for  the  sale 
thereof,  for  the  payment  of  the  pur- 
chase money,  without  previous  pro- 
ceedings at  law,  when  the  vendee 
does   not  reside  in  the  State,  and 
the  vendor  has  not  parted  with  the 
legal   title.     Green   vs.  Fowler   <$• 
Leighton.    -  -       103 

JURY. 


See  Contract, 
See  Evidence, 
See  Practice, 


3,  4 

36 

18,  19 
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LANDLORD  AND  TENANT. 

1.  By  agreement  under  seal,  C  "binds 
himself,  &.C.,  to  give  D  a  lease  for 
ten  years  on  S,  provided,"  &.c.  "the 
occupation  of  the  shore  must  only 
extend  from  the  25th  March  to  the 
10th  May."     D  must  give  said  C 
notice  of  his  intention   to  give  up 
the  property,  on  or  before  the  month 
of  June,  otherwise  it   will   be   his 
for  another  year.     This  contract  is 
determinable  within  the  term,  at  the 
will  of  D,  upon  notice  given  on  or 
before  the  month  of  June — other- 
wise it  will  continue  for  another 
year.     Anderson  vs.  Critcher,     450 

2.  Upon  a  contract  for  a  lease,  or  an 
agreement  or  covenant  for  the  oc- 
cupation of  land  for  ten  years,  nei- 
ther acknowledged  nor  recorded,  the 
covenant  to  pay  rent  is  void,  if  the 
land  lies  in  Maryland.         -         Ib. 

3.  If  under  color   of  a  sealed  agree- 
ment, land  be  occupied  without  the 
assent  of  the  owner,  the  remedy  is 
trespass  q.  c.  f. ;  if  with  his  assent, 
use,  occupation  or  assumpsit,  may 
be  maintained.  .         -  Ib. 

4.  Where  parties   make  a  defective 
contract  under  seal  for  the  lease  of 
land,  and  one  party  takes  posses- 
sion and  occupies  the   land   of  the 
other,  the  law  implies  a  verbal  con- 
tract of  a  similar  import  between 
them.         -  -  Ib. 

LAPSE  OF  TIME. 

1.  Lapse  of  time  from  1st  January 
1816  to  16th  March  1836,  (the  time 
which  intervened  between  the  pe- 
riod when  the  purchase  money  was 
all  due  and  the  filing  of  the  bill  in 
this  cause,)  as  creating  a  pre- 
sumption of  payment,  when  un. 
explained,  is  rebutted  by  the  insol- 
vency of  the  purchaser  and  his  su- 
reties, and  the  intervening  efforts  of 
the  vendor  made  to  recover  the  pur- 
chase money  Magruder  vs.  Peter, 
217 
LEASE. 

See  Landlord  and  Tenant. 

LEGACY. 

1.  A  devise  of  all  the  money  remain- 
ing in  the  hands  of  my  executors, 
after  payment  of  debts  and  lega- 
cies, "to  the  surviving  children  of 
my  deceased  brothers  J.  &  W.,  to  be 
equally  divided  among  them,  share 
and  share  alike,"  will  pass  the  resi. 


duum  of  the  testator's  money,  to 
the  children  of  J.  &  W.  who  sur- 
vived at  the  death  of  the  testator,  in 
exclusion  of  the  descendants  of  such 
of  the  children  of  J.  &  \V.  as  may 
hare  died  during  the  testator.s  life 
time.  Young  vs.  Robinson  et  aZ.,  328 

2.  The  death  of  one   of  the  children 
of  J.  or   W.  during  the   life  of  the 
testator,  did  not  occasion  the  lega- 
cy to  lapse  as  to  his  part,  at  com- 
mon law.  Ib. 

3.  The  act  of  1810,  ch.  34,  sec.  4,  ap- 
plied only  to  cases  where  legacies 
would  have  lapsed  or  failod  to  take 
effect,  by  the  death  of  the  legatee, 
where  such  legatee  was  named  in 
any  last  will  and  testament.         Ib. 

4.  The  act  of  1832,  ch.  295,  was  not 
designed  to  change  any  of  the  rules 
for  the  construction    of  wills,  but 
simply  to  provide  for  such  cases  of 
legacies  and  devises,  as  by  the  rules 
of  law  lapsed  or  failed  to  take  effect 
by  the  death  of  the  devisee  or  lega- 
tee in  the  life  time  of  the  testator, 
and  where  not  being  named,  the  de- 
visee or  legatee  was  mentioned,  de. 
scribed,  or  in  some  manner  referred 
to,  designated,  or  identified  in  the 
will.  -         -         .         -         Ib. 

See  Bequest  1,  2,  3. 

LIEN. 

1.  Prima  facia — purchase  money  is  a 
lien  on  the  land  sold,  and  it  lies  on 
the   vendee  to  show  the  contrary. 
Magruder  vs.  Peter,  -         217 

2.  A  reservation  of  the  legal  title  in 
the  contract  of  sale,  until  the   full 
payment  of  the  whole  purchase  mo- 
ney, is  conclusive  manifestation  of 
the  vendor's  intent  not  to  part  with 
his  lien  therefor.         -         .         Ib. 

3.  A  purchaser  with  notice  of  an  out- 
standing lien  for  a  balance  of  pur- 
chase money  unpaid,  is  liable  to  be 
affected  by  a  payment  of  the  sure- 
ties for  such  purchase  money  to  the 
vendor,  who  may  thereby  become 
substituted  to  his  lien,  and  compe- 
tent to  enforce  it  for  their  indem- 
nity. ....         Ib. 

4.  A  loss  of  vendor's  remedy  at  law, 
by   limitations,  to  the    security   he 
had  received  from  the  vendee  for 
the  purchase  money,  will  not  bar  the 
remedy  in  equity  upon  the  ground 
of  equitable  lien.         -         -         Ib. 

5.  Where  a  second  purchaser  has  no- 
tice of  a   vendor's  lien  for  the  pur- 
chase money  due  by  a  prior  pur- 
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chaser,  the  vendor  is  under  no  ob. 
ligation  to  attend  the  second  sale  to 
give  additional  information.  Ib. 
6.  A  contract  which  creates  a  specific 
lien  on  real  property,  has  a  superior 
equity  to  the  general  lien  of  a  sub- 
sequent judgment.  Moale  vs.  Bu- 
chanan et  al.,  -  .  314 

LIMITATIONS. 

1.  An  acknowledgment,  to  take  a  debt 
out  of  the  statute  of  limitations,  if 
not  made  in  express  terms,  must  be 
evidenced    by   facts,    satisfactorily 
shewing  the  admission  of  the  debtor, 
that,   the   debt  had    not  bees   paid. 
Bellzhoover  vs.  Yewell,      -        212 

2.  A  payment  made   on  account  of  a 
running  account  of  long  standing, 
of  which  the  debtor  had  never  been 
furnished  with   a   copy,   or  other, 
wise  apprised  of  the  entries  con. 
tained  in  it,  is  not  sufficient  to  war. 
rant  the  court,  so  to  apply  the  pay- 
ment to  the   debt,  as  to  pronounce 
the  statutory  bar  removed.  It  should 
be  left  to  the  jury  to  say,  on  account 
of  what  indebtedness   the  payment 
was  made.  -  Ib. 

3.  To  revive  the  items  of  an  open  ac . 
count  which  are  barred  by  the  stat- 
ute, by  a  payment  in  part,  or  pay- 
ment on  account,  it  is  necessary  it 
should  appear  that,  the  payment  was 
made   on  those  items,  or  that  the 
debtor  with  full  knowledge  of  the 
charges  barred  by  the  statute,  made 
the  payment  recognizing  their  va- 
lidity. Ib. 

4.  A  right  of  entry  is  essential  in  an 
action  of  ejectment,  and  if  that  right 
is  barred  by  limitations,  there  can  be 
no  recovery.     Harbaugh  vs.  Moore 
etal.,  283 

5.  The  mere  fact  of  knowledge  of  an 
adverse  claim  by  the  defendant,  un- 
accompanied by  possession  in  him, 
will  not  operate  as  a  bar  under  the 
statute  of  limitations  to  the  plain- 
tiff's right  of  action.     The  adverse 
claim  must  be  accompanied  by  such 
an  invasion  of  the  rights  of  the  op- 
posite party,  as  to  give  him  a  cause 
of  action,  whicli   having   failed  to 
prosecute,  he  is  presumed  to  have 
surrendered  after  three  years.  Abell 
vs.  Harris,         -         -         -         367 

6.  The   pendency  of  proceedings   in 
equity,  to  vacate  a  bill  of  sale  of  ne- 
groes, does  not  necessarily  postpone 
the  commencement  of  an  adverse 


possession  in   the  defendant,  until 
decree  passed.          -  -         Ib. 

7.  In  a  trial  at  law,  replication  of  tho 
plaintiff's  ignorance  of  his  rights, 
has  never  been  held  to  defeat  the  bar 
of  the  act  of  limitations.     -         Ib. 

8.  The  bar  of  the  act  of  limitations, 
in  those  cases  where  it  flows  from 
knowledge  in  the   plaintiff,  of  the 
adverse  possession  and  claim  of  the 
defendant,   does  not  at  all  depend 
upon  the    proof   of    admission    of 
knowledge  by  the  plaintiff,  but  upon 
the  fact  of  knowledge  to  be  found 
by  tho  jury ;  so  that  a  prayer  foun- 
ded on  the  fact,   that  the  plaintiff 
had  admitted  knowledge  to  the  wit- 
ness, will    not   authorise   the   court 
to  say  to  the  jury,  if  so  found,  that 
the  statute  is  a  bar.  Ib. 

9.  The  act  of  1715,  ch.  23,  sec.  6,ex- 
cepts   such  bills,  bonds,  judgments, 
&c.,  "as  shall  be  taken  in  the  name 
or   for   the   use    of  our   Sovereign 
Lord,  The  King,  his  heirs  and  suc- 
cessors," from  its  operation.     The 
State,  succeeding  to   the  rights  of 
sovereignty,  stood  at  the  declaration 
of  Independence  in  the  place  of  the 
King,   and  when  she   surrendered 
certain  powers  of  sovereignty  to  the 
United  States,  the  exceptions  also 
applied  to  that  government.  Swear- 
ingen  vs.  The  United  States,      373 

10.  The  plea  of  limitations   only  af. 
fects  the  remedy.         -         .         Ib. 

11.  The  United  States  suing  in  a  State 
Court  are  within  the  exceptions  of 
the  act  of  limitations,   in  favor  of 
the  sovereignty  of  the  State.     The 
former  government  being  possessed 
of  a  part  of  that  sovereignty,     /i. 

12.  An  affidavit  and  motion  for  leave 
to  issue  a  scire  facias   to   revive  a 
judgment,  are  not  necessary  under 
our  practice.  -  Ib. 

See  Evidence,  22,  23,  28. 

LOCATIONS. 

1.  To  prove  locations,  in  an  action  of 
trespass,  a  certificate  of  resurvey 
not  located  is  inadmissible.  Craw- 
ford vs.  Berry,  .  .  310 

LOTTERIES. 

1.  Commissioners  appointed  by  act  of 
Assembly  with  authority  to  raise  a 
certain  sum  of  money  by  the  sale 
of  schemes  and  tickets  in  a  lottery 
having  exhausted  their  privilege  in 
construction  of  law  by  the  schemes 
and  tickets  offered  for  sale,  yet  al- 
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leging  they  had  not  in  fact  raised 
the  required  sum,  proposed  to  offer 
new  schemes,  and  proceed  as  before 
with  a  view  to  realize  the  sum  au. 
thorised  to  be  raised,  may  be  re- 
strained by  injunction,  upon  the  re- 
lation and  information  of  the  lottery 
commissioners  uniting  in  a  bill  with 
the  Attorney  General  in  behalf  of 
the  State,  showing  the  exhaustation 
of  the  powers  under  the  grant.  Lu- 
cas et  al  vs.  The  Lottery  Commis- 
sioners, -  -  490 

2.  By  the  act  of  1838,  chap.  323,  com- 
missioners were  appointed  with  full 
power,  by  a  scheme  or  schemes  of 
lottery,  and  the  sales  thereof,  or  of 
the  tickets  therein,  and  without  be- 
ing subject  to  any  tax,  to  raise  the 
sum  of  one  hundred  and  fifty  thou- 
sand dollars,  free  and  clear,  and  over 
and  above,  all  expenses,  and  charges, 
and  interest   whatsoever.     By  the 
act  of  1839,  ch.  52,  it  was  enacted, 
that    the    privilege    of  drawing   a 
scheme  or  schemes  of  lotteries  con- 
ferred as  above,  should  cease  so  soon 
as  bythe  drawing  of  the  said  schemes 
the  nett  sum  of  $225,000  shall  have 
been  raised.     By  the  second  section 
of  the  act  of  1838,  the  scheme   or 
schemes  "shall  be  approved  by  the 
Commissioners  of  Lotteries,  or  any 
one  of  them,  before  the  same  or  any 
tickets  shall  be  drawn,  or  be  autho- 
rised to  be  sold,  and  the  commission- 
ers appointed  by  the  act   of  1838, 
were  required  to  give  bond  for  the 
faithful  discharge  of  their  duties." 
HELD,  that  in  making  this  grant, 
the  Legislature   assumed,  that  all 
the  tickets  in  the  schemes  which  the 
said   commissioners   so   appointed, 
would  propose,  and  put  into  market, 
would  be  sold  before  the  drawing  of 
any  such  scheme,  and  that  as  they 
had  proposed,  and  in  part  sold,  vari- 
ous  schemes   which   purported  to 
raise  a  larger  sum  than  they  were 
authorised  to  raise,  the  grant  was 
exhausted.  Jit. 

3.  The  act  of  1817,  ch.  154,  sec.  1, 
provides,   that  in  all  cases  where 
lotteries  have  been  heretofore  autho- 
rised, under  which  power  is  given  to 
raise  a  particular  sum  of  money,  by 
one  or  more  lotteries,  and  the  mana- 
gers may  have  drawn  a  lottery  or  lot- 
teries, the  schemes  of  which   pur- 
ported to  raise  the  sum  authorised 
to  be  raised,  that  in  all  such  cases 
the  power  and  authority  given  to 


raise  money  thereby,  be  and  the 
same  is  hereby  considered  as  com- 
pleted, and  the  power  to  draw  any 
other  lottery  or  lotteries  under  the 
same  authority,  be  and  the  same  is 
hereby  declared  at  an  end.  HELD, 
that  this  enactmentjthough  in  terms 
not  declaratory,  yet  such  must  be  its 
judicial  construction ;  and  it  must 
be  regarded  as  of  controlling  influ- 
ence in  the  ascertainment  of  the  le- 
gislative will  in  all  subsequent  acts 
upon  such  subjects.  That  act  was 
not  only  intended  to  raise  revenue 
for  the  State,  but  also  prescribed 
rules  and  regulations  in  respect  to 
all  lotteries  to  be  drawn  in  the  State, 
and  the  approval  of  all  schemes  by 
the  Lottery  Commissioners.  Ib. 

4.  The  act  of  1828,  ch.  129,  sec.  3, 
prescribes  a  rule  of  conduct  for  the 
Lottery  Commissioners  in  all  future 
time,  as  well  in  its  terms  as  in  its  na- 
ture and  object,  embracing  future  as 
well  as  antecedent  lottery  grants.  Ib 

5.  As  a  general  proposition  it  is  true, 
that  all  schemes  of  lotteries  drawn 
after  the  act  of  1828,  whether  under 
antecedent  or    subsequent    grants, 
must  be  submitted  to  the  Commis- 
sioners of  Lotteries  for  their  appro- 
val and  determination,  whether  they 
are  authorised  by  law.         -         Ib, 

6.  The  face  of  the  scheme  furnishes 
the  sole  test  to  those  commissioners, 
whether  the  grant  is  exhausted  or 
not.  -  Ib. 

7.  The  Legislature  never  contempla- 
ted the  drawing  of  lotteries  upon  the 
sale   of  a    small   portion   of  their 
tickets.  -          -  Ib. 

8.  The  terms  and  expressions  "to  raise 
a  sum,"  "to  propose  a  scheme  or 
schemes  to  raise  a  sum"  by  lottery, 
as  used  in  the  acts  of  this  State,  have 
the  same  meaning  and  effect.        Ib. 

9.  The  court  will  not  by  implication 
give  such  a  construction  to  a  lottery 
grant  nor  establish  such  a  rule  of 
interpretation,  as   must  oblige  it  to 
repeal  an  important  branch  of  the 
State's  annual  revenue.         -       It' 

10-  In  lottery  grants,  except  those 
drawn  by  the  Lottery  Commission- 
ers for  the  benefit  of  the  State,  under 
peculiar  legislative  provisions  appli- 
cable to  them  only,  every  scheme  is 
construed  to  raise  the  sum  it  pur- 
ports to  raise.  -  Ib. 

11.  The  acts  of  the  State  prior  to  1828, 
ch.  129,  required  persons  vending 
lottery  tickets  to  be  licensed,  and 
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iirtpd&ed  penalties  upon  those  viola- 
ting the  laws  in  relation  to  lotteries. 
The  act  of  1838,  ch.  323,  appointed 
commissioners  by  name,  and  autho- 
rised them  to  sell  schemes  and  tick- 
ets of  lotteries.exempting  them  from 
any  tax  whatever.  The  vendors  of 
tickets  under  the  authority  of  the 
commissioners,  are  not  obliged  to 
take  out  a  license,  nor  subject  to  a 
penalty  for  a  sale  without  a  liceftse. 
Per  ARCHER,  J.  lb. 

12.  Where  the  city  of  Baltimore  ac- 
quired an  interest  in  a  public  grant, 
surrendering,  according  to  its  pro- 
visions for  public  purposes,  impor- 
tant rights  of  property,  an  attempt 
to  tax  the  privileges  secured  by  such 
grant,  would  be  a  violation  of  con- 
tract.    Per  ARCHER,  J.  lb. 

13.  A  license  required  to  be  obtained 
by  the  payment  of  money,  is  a  tax. 
Per  ARCHER,  J.  Ib. 

14.  The  lottery  system  with  a  tax  on 
dealers,    are   revenue    laws.      Per 
ARCHER,  J.  Ib. 

1 5.  In  any  grant  of  power  or  authori- 
ty, all  that  is  necessary  to  the  enjoy- 
ment of  the  grant,  and  to  perfect 
its  objects,  are  necessarily  and  im- 
pliedly  granted  likewise ;    and    so 
when  an  agent  is  necessary  to  carry 
on  the  power,  the  right  to  appoint 
will  be  implied.  Per  ARCHER,  J.  lb. 

MARSHALLING  ASSETS. 
1.  The  general  rule  of  marshalling 
assets,  is  to  apply  first,  the  personal 
estate — then  lands  devised  to  be  sold 
for  payment  of  debts — then  lands 
descended ;  and  lastly,  estates  spe- 
cifically devised,  even  though  they 
were  generally  charged  with  the  pay. 
of  debts.  Chase  vs.  Locketman,  165 

MORTGAGE. 

1.  A  mortgage  interest  before   fore- 
closure, is  considered  in  equity  as  a 
chattel   interest,  and  as  such,  be- 
longs to  the  executor,  and  though 
the  technical  fee  may   descend  to 
the  heir,  he  takes  it  in  trust  for  the 
personal  representative.     Chase  vs. 
Lockerman,         .         -         -       185 

2.  But  as  between  the  real  and  per- 
sonal representative,  the  mortgagee, 
may,  by   a  manifest  declaration  of 
his  intent,  convert  the  mortgage,  as 
well  as  any  other  part  of  his  person- 
al estate,  into  land,  and  make  it  pass 
accordingly.  -         Ib. 

NEGLIGENCE. 
See  Insurance,  1. 

vll.         70 


PART  PERFORMANCE. 

See  Statute  of  Frauds,  4,  6. 

PARTNERS. 

1.  The  substitution  of  a  debtor's  obli- 
gation of  a  higher  nature,  for  a  debt 
due  by  him  of  inferior  degree,  ex- 
tinguishes the  original  liability  ;  and 
the  same  effect  takes  place,  when  the 
substituted  higher  obligation  is  exe- 
cuted by  one   of  two  partners,  or 
other  persons  jointly  bound.  Moale 
vt.  Hollins,          -         -         -         11 

2.  And  a  judgment  obtained  upon  the 
original    obligation,  against  all  or 
either  of  the   debtors,  will  produce 
a  similar  result.  -         -         Ib. 

3.  Where  the   ostensible  partner  had 
given  notes  in  the  partnership  name, 
for  merchandize  purchased  for  the 
uses  of  the  partnership,  upon  which 
the  payee  in  ignorance  of  the  part- 
nership sued  and  recovered  judg- 
ment against  the  former  alone,  it 
was  held,  in  an  action  afterwards 
brought  against  the  dormant  part- 
ner, that  the  liability  of  the  latter 
upon  the  notes,  was  extinguished 
by  the  judgment.         -         -         Ib. 

4.  Quere — Whether  in   an  action  a- 
gainst  a  firm,  where  one  of  the  de- 
fendants is  a  dormant  partner,  and 
the   business   has    been  transacted 
solely  in  the  name  of  the  ostensi- 
ble partner,  it  is  incumbent  on  the 
plaintiff  to  prove,  that  the  contract 
sued  on,   was  entered  into  on  ac- 
count of  the  partnership.  Ib. 

PERSONAL  ESTATE. 

1.  In  this  State  and  in  England,  the 
personal  estate  is  the  primary  fund 
for  the  payment  of  debts,  as  between 
the   real  and   personal   representa- 
tives of  the  deceased,  and  must  be 
first  resorted  to  for  that  purpose. 
Chase  vs.  Lockerman,         -         185 

2.  And  if  a  specialty   creditor  pro- 
ceeds  against  the  real  estate,  de- 
scended or  devised,  the   heir  or  de. 
visee  who  has  sustained   the  loss, 
shall  be  allowed  to  stand  in  the  place 
of  such  creditor,  and  to  re-imburse 
himself  out  of  the  personal  estate, 
provided  such   re-imbursement  will 
not  prejudice  creditors,  or  other  par- 
ties having  more  favored  claims.  Ib. 

3.  If  the  obligee  recover  against  the 
heir,  he  may  re-imburse  himself  out 
of  the  assets  in  the  hands  of  the  exe- 
cutor, but  not  to  the  prejudice  of  ei- 
ther a  specific  or  general  legatee.  Ib' 
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4.  It  ie  only  against  the  residuary  leg. 
atee,  that  such  an  equity  exists  in 
favor  of  the  heir — in  favor  of  a  de- 
visee,  it  exists  against  a  general, 
though  not  a  specific  legatee.      Ib. 

5.  The   general   rule  of  marshalling 
assets,  is  to  apply  first,  the  personal 
estate — then  lanxh)  devised  to  be  sold 
for  payment  of  debts — then  lands 
descended  ;  and  lastly,  estates  spe- 
cifically devised,  even  though  thoy 
were  generally   charged   with   the 
payment  of  debts.         -         -      76. 

6.  A  mortgage   interest  before  fore- 
closure, is  considered  in'  equity  as  a 
chattel  interest,  and  as  such  belongs 
to  the  executor,    and    though    the 
technical  fee   may  descend  to  the 
heir,  he  takes  it  in  trust,  for  the 
personal  representative.       -         Ib. 

7.  But  as  between   the  real  and  per- 
sonal representative,  the  mortgagee 
may  by  a    manifest  declaration   of 
his  intent,  convert  the  mortgage  as 
well  as  any  other  part  of  his  per. 
sonal  estate  into  land,  and  make  it 
pass  accordingly.        .         --        Ib. 

PER  STIRPES. 
See  Bequest,  ] . 

PLEAS  AND  PLEADING. 

1.  If  to  a  scire  facias  against  bail,  the 
defendant,  (the  bail,)  places  his  de- 
fence by  plea  upon  other  grounds, 
than  the  failure  to   issue  a  ca.  sa., 
and  to  have  a  return  of  "non  est," 
the  omission  in  the  replication  to  set 
out  such  ca.  ca.  and  return^  cannot 
be  regarded  as  a  substantial  defect. 
Colegate   vs.   Frederick,    <frc.   Sa- 
vings Institution,         -         -       114 

2.  Upon  demurrer  the  court  is  requir- 
ed to  examine  the  whole  record,  for 
the  purpose  of  discovering  the  first 
substantial  defect  in  the  pleadings, 
and   to  give  judgment  against  the 
party   committing    the   first  fault. 
State  use  G-aither  vs.  Guiltier,    1 60 

3.  In  an  action  by  a  widow  upon  the 
testamentary  bond  of  the  executor 
of  her  husband,  claiming  her  third 
of  the   estate ;  the  replication  as. 
signing  the  breach,  alleged  the  non- 
payment of  her  third  of  a  debt  due 
from  the  executor  himself,  without 
averring  that  she  was   entitled  to 
such   third,   after  the  payment  of 
debts,  was  adjudged  bad  on  general 
demurrer.  -  Ib. 

4.  The  county   court  may  allow   a 
scire  facias  to  be  amended,  so  as  to 


conform  to  the  instructions  of  the 
attorney,  by  whom  it  is  ordered  to 
be  issued.  Prather  vs.  Manro,  261 

5.  A  scire  facias  is  in  the  nature  of  a 
declaration,    and    should    contain 
upon  its  face,  such   a  statement  of 
facts,  as  will  justify  the  form  in 
which  the  process  issues,  and  the 
persons   who  are   made  parties  to 
it.      -----         Ib. 

6.  Where  the  writ  of  scire  facias  sta- 
ted, that  the  judgment  upon  which 
it  issued,  was  rendered  against  two 
defendants,  and  proceeded  upon  that 
statement  of  facts,  against  the  terre 
tenants  of  one  only,  without  a  sug- 
gestion of  the  death  of  the  other, 
the  parties   proceeded   against  may 
take  advantage  of  the  fefect  by  gen- 
eral demurrer.  Ib. 

7.  Under  the  general  issue  plea  in  an 
action  of  assumpsit,  evidence  of  a 
set-off  not  admissible.  SangstOn  vs. 
Maitland  et  al..          .         -         286 

8.  Where  upon  general  demurrer  to 
the  whole  declaration,  the  county 
court  rendered  judgment  upon;  the 
first  count  for  the  defendant,  and 
upon  the  second  for   the  plaintiff, 
this  court  reversed  the  judgment, 
and  entered  judgment  on  the  demur- 
rer generally  for  the  plaintiff,  though 
the  first  count  was  defective.     Gur- 
If.y  vs.  Lee.  -  -  395 

9.  In  an  action  at  law  by  two  plain- 
tiffs, upon  the  death  of  one,  the  ac. 
tion  proceeds  in  the  name  of  the  sur- 
vivor. Keirle  and  Walker  vs.  Shri- 
ver,  -  -        405 

10.  But  if  the  administrator  of  the  de- 
ceased be  made  a  party  at  his  own 
request,  it  is  not   error,  which  he 
can  urge  upon  appeal.         -         Ib. 

11.  A  verdict  upon   an   insufficient 
count,  or  which  finds  a  fact,  disaf- 
firming the  plaintiff's  right  to1  re- 
cover, or  which  omits  to  find  a  ma- 
terial issue,  may  be  made  the  sub- 
ject of  a  motion  in  arrest.  Ib, 

12.  An  action  on  the  common  counts 
may  be  sustained  by  proof  of  the 
sale  anddslivery  of  goods,  although 
the  purchaser  may  have  given  a  note 
for  them.     Wyman  vs.  Rae,       416 

13.  If  a  note  be  given,  its  production 
is  generally  required  for  the  security 
of  the  defendant,  and  not  from  any 
rule  of  evidence,  which  excludes 
proof  of  indebtedness,  without  the 
production  of  the  note.       -         Ib. 

14.  If  under  cover  of  a  sealed  agree- 
ment land  be  occupied  without  the 
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assent  of  tho  owner,  the  remedy  is 
trespass  Q.  C.  F.  If  with  his  as. 
sent,  use,  occupation,  or  assumpsit, 
may  be  maintained,  Anderson  vs. 
Critcher,  450 

15.  When  to  a  declaration  the  defen- 
dant pleads  several  pleas,  one    of 
which  only  is  an  issuable  plea,  the 
others  concluding  with  a  verifica- 
tion, and  without  requiring  a  rep- 
lication, he  consents  to  a  jury  being 
sworn,  this  is  a  waiver  of  the  other 
pleas.     Ragan  vs.  Gaither,         472 

16.  G.  sold  R.  a  lot  for  $700— agreed 
to  make  a  pavement  In  front  of  the 
property,  and  to  clear  all  incum- 
brances ;  and   was   to  receive  the 
.$700  on  giving  a  good  and  sufficient 
deed.     The  contract  was  dated  17th 
June  1836,  and  R.  was  to  receive 
the  rent  from    1st  July ;  but  if  the 
deed  was  not  given  by  that  day,  G. 
was  to  receive  the  rent  until  he  gave 
a  good  dead.     Held,  that  the   pay- 
ment  of  the  purchase  money  and 
conveyance  of  the  property  were  to 
be  acts  of  concurrent  performance, 
and  that  a  declaration  upon  the  con- 
tract, alleging  that  the  plaintiff  was 
at  all  times  ready  to  execute,  and 
did  execute  and  offer  to  deliver  a 
good  and  sufficient  deed  before  the 
action  was  instituted,  was  after  ver- 
dict equivalent  to  an  allegation  of 
seizin  in  the  plaintiff,  the  vendor.  Ib. 

17.  On  a  motion  in  arrest  of  judg- 
ment, the  verdict  will  be  supported 
by  every  fair,  legal  intendment,  and 
the  court  will  assume,  that  every 
thing  was  proved  of  which  it  is  ne- 
cessary for  the  plaintiff  to  have  of- 
fered proof,  to  establish  tho  truth  of 
the  allegations  contained  in  his  dec- 
laration. Ib. 

PLEADINGS  IN  EQUITY. 

1.  When  the  answer  of  one  defendant 
in  Chancery  refers  to   and   adopts 
the   answer  of  another  defendant, 
the  court  wili   look  at  both,  in  de- 
termining whether  a  full   answer 
has  been  made  to  all  the  allegations 
of  the  bill.  Warfield  vs.  Banks,  S8 

2.  The  assignees  of  the  bond  of  con- 
veyance or  their  representatives,  are 
material  and  necessary  parties,  Ma- 
gruder  vs.  Peter,         -         -      217 

3.  The  creditors  of  the  insolvent  M., 
are  sufficiently  protected  from  the 
fact,  of  his  trustee  being  a  party  to 
the  cause.          ...          Ib. 

4.  In  a  bill,  for  the  sale,  or  partition 
of  the  real  estate  of  an  intestate,  it 


should  be  stated,  either,  that  the  par- 
ties are  incapable,  or  unable,to  agree 
amongst  themselves  upon  a  division, 
and  a  commission  should  be  asked 
for  in  conformity  with  the  descent 
laws.  Chanty  and  wife  vs.  Tipton 
etal.,  253 

5.  Where  tho  bill  and  proceedings  are 
not  in  conformity  with  those  laws, 
the  Court  of  Appeals  may,  under  the 
act  of  1832,  ch.   302,   remand   the 
record  to  the  equity  court  for  such 
amendments  there,  as  may  be  ne- 
cessary for  that  purpose.         -     Ib, 

6.  Where  a  decree  directs  a  sale  for 
the  purpose  of  distribution  among 
the  parties  who  shall  appear  on  the 
final  hearing  to  be  entitled,  a  pur- 
chaser for  value  of  the  estate  and 
interest  of  one  of  the  parties,  may 
by  petition  claim  his  portion  of  the 
proceeds.  Balch  vs.  Zentmeyer,  267 

7.  When  a  fund  is  in  court,  and  the 
decree  under  which  it  is  brought  in, 
has  left  open  the  question  of  distri. 
tuition,  a  claimant  by  petition,  not 
a  party  to  the  bill,  of  a  part  of  the 
fund  in  opposition  to  another  claim- 
ant originally  a  party,  need  not  ask 
for  a  subpoena  either  against  the  ori. 
ginal  party  or  another  claimant,  also 
in  the  cause  by  petition — nor  pray 
relief — nor  procure  an  order  nisi  on 
his  opponents.  -          -          Ib. 

8.  The  object  of  the   service  of  the 
copy  of  a  petition  and  an  order  nisi, 
is  to  give  notice  to  the  opposite  side, 
that  he  may  appear  and  contest  the 
claim,  and  when  the  opposing  par- 
ty has  appeared  and  contested  the 
right ;  it  is  too  late  to  object  to  the 
want  of  notieo  by  petition  and  or- 
der  Ib. 

9.  To  vacate  a  sale  of  real  property, 
the  purchaser,   or   in    case   of  his 
death  his  heirs,  ought  regularly  to 
be  parties  to  the  cause.     Buchanan 
et  al.  vs.  Torrance  et  al.,  342 

10.  Where  want  of  allegations  in  the 
pleadings,   or  exhibits,  or   parties, 
prevent  this  court  from  determin- 
ing the  merits  of  the  complaint  in- 
tended to  be  submitted,  it  is  the  duty 
of  this  court  under  the  act  of  1832, 
to  remand  the  cause  for  further  pro- 
ceedings. -          -         Ib. 

11.  Where  the  proof  shows,  that  the 
complainant  is  entitled  to  relief  in 
equity,  the  insufficiency  of  the  aver- 
ments of  the  bill,  can  only  be  re- 
lied upon  to  defeat  the  claim,  when 
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excepted  to,  under  the  act  of  1832, 
chap.  302.  Oliver  vs.  Palmer  and 
Hamilton,  -  426 

12.  A  bill  of  discovery  should  allege 
that,  the  facts  of  which  the  dis- 
covery is  sought,  are  indispensable 
as  proof  to  the  complainants,  and 
that  he  can  only  prove  them  by  the 
answer  of  the  defendant.  Ib. 

See  Court  of  Chancery,  1,  2,  3,  4, 13, 
14,  33,  34,  71,  75,  77. 

POUNDAGE  FEES. 
See  Sheriffs,  15,  16,  17,  18. 
PRACTICE. 

1.  Under  the  act  of  1828  ch.  161,  it 
is  the  privilege  of  bail  in  Baltimore 
County  Court,  to  surrender  his  prin- 
cipal, in  his  own  discharge,  at  any 
time  during  the  term,  at  which  the 
fiat  is  finally  entered ;  and  this  pri- 
vilege extends  to  an  adjourned  term, 
although  such  term  is  held  on  the 
day  at  which  the  succeeding  term 
is  to  commence.     Dunbar  vs.  Cow- 
way,  92 

2.  A  legitimate  rule   of  court,   pre- 
scribes a  law  to  the  court  itself,  to 
which  it  is   required  to   conform ; 
and  any  error  of  opinion,  in  respect 
either  to  its  legal  effect,  or  to  its  ap- 
plication to  a  particular  case,  will 
entitle  the  party  injured  to  redress 
by  appeal,  provided  the  decision  is 
final,  and  there  is  no  other  objection 
to  Ihe  appeal.          -         -  Ib. 

3.  The  county  court  may  allow  a  scire 
facias  to  be  amended,  so  as  to  con- 
form to  the  instructions  of  the  at- 
torney by  whom  it  is  ordered  to  be 
issued.     Prather  vs.  Manro,       261 

4.  When  a  party  prays  an  instruction 
which  the  court  refuses,  but  gives  a 
direction  of  its  own,  the  whole  of 
which  is  incorporated  in  one  excep. 
tion,  by  which  it  appears,  that  ob- 
jection was  taken   only,  to  the  in- 
struction refused,  the  subject  of  the 
courts  direction  is  not  open  upon 
appeal.     Abell  vs.  Harris,          367 

5.  The  refusal  of  the  court  to  grant 
an  instruction,  so  framed  as  to  re- 
quire the  court  to  determine  on  the 
existence   of  matters   of  facts,  of 
which  the  jury  only  are  the  proper 
judges,  is  Dot  error.         -         -     Ib. 

6.  An  affidavit  and  motion  for  leave 
to  issue  a   scire  facias  to  revive  a 
judgment,  are  not  necessary  under 
our  practice.     Swearingen  vs.  the 
United  States,          -          -         373 


7.  In  an  action  at  law  by  two  plain- 
tiffs, upon  the  death  of  one,  the  ac- 
tion proceeds  in  the  name  of  the 
survivor,  and  it  is  error  to  make  the 
admistrator  of  the  deceased  plain- 
tiff a  party.   Keirle  and  Walker  vs. 
Shriver,          -  405 

8.  But   if  the  administrator  be  thus 
made  a  party  at  his  own  request,  it 
is  not  error,  which  he  can  urge  upon 
appeal.         ...         -       ./{. 

9.  A   verdict  upon    an    insufficient 
count,  or  which  finds  a  fact,  which 
disaffirms  the  plaintiff's  right  to  re- 
cover, or  when  it  omits  to  find  a 
material  issue  joined  in  the  cause, 
maj  be  made  the  subject  of  a  mo. 
tion  in  arrest.  -  -          Ib. 

1 0.  A  plaintiff  cannot  complain  upon 
appeal,  that  the  county  court  upon 
the  motion  in  arrest  of  the  defen- 
dant, set  the  verdict  aside,  and  left 
the  plaintiff  at  liberty  to  proceed 
with  a  venire  de  novo.         -         Ib. 

11.  A  judgment  upon  a  motion  in  ar- 
rest should  declare  that  the  defen- 
dant go  thereof  without  day.       Ib, 

12.  Where  the  county  court  decided 
that  the  verdict  be  set  aside,  this 
court  dismissed  the   appeal  of  the 
plaintiff,  the  judgment  not  being 
final.  Ib. 

13.  The  plaintiff  administratrix  of  an 
endorsee,  may  at  the  trial,  fill  up 
the   blank  endorsement,  with   the 
name  of  her  intestate,  and  as  payable 
to  him,  and  upon  that  proof  recover, 
Mitchell  vs.  Mitchell,          -        388 

14.  Where  the  judgment  of  the  coun- 
ty court  for  the  plaintiff  upon  de. 
murrer  to  a  declaration  is  reversed, 
this  court  will  award  a  procedendo 
where  the  legal  effect  of  the  con- 
tract declared  on  has  been  mistaken. 
Anderson  vs.  Critcher,       -        450 

15.  Upon  special  demurrer  to  a  dec- 
laration  containing  three   counts, 
the  county  court  rendered  judgment 
for  the  defendant  on  two,  and   for 
the   plaintiff  on  one  count.      The 
defendant  appealed.     Some  of  the 
causes  of  demurrer  assigned,  were 
exclusively  applicable  to  the  count 
sustained  below;  upon  the  appeal 
this  court  only  considered  the  count 
decided  in  favor  of  the  plaintiff.  74. 

16.  The  filing  of  a  bill  of  exceptions, 
is  not  equivalent  to  the  entry  of  an 
appeal.     State  use  Farmers'  Bank 
vs.  Mackall,  456 

17.  On   a  motion  in  arrest,  the  ver- 
dict will  be  supported,  by  every  fair 
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legal  intcndment.  Raganvs.  Gai- 
ther,  -  -  .  .  472 

18.  What  length  of  time  in  neglecting 
to  perform  a  contract  is  unreasona- 
ble, and  would  authorise  its  recision 
at  the  will  of  the  party  complain- 
ing of  such  negtect,  is  a  matter  of 
law,  to  be  determined  by  the  court. 
Ragan  vs.  Gaither,  -  472 

19-  A  prayer  for  an  instruction  to  the 
jury  ought  not  to  be  so  framed  as 
to  submit  a  question  of  law  to  their 
determination,  and  the  refusal  to 
grant  a  prayer  so  framed,  is  not 
error.  -  Ib, 

Set  Evidence,  36. 

See  Court  of  Appeals,  7. 

PRESUMPTION. 

1.  It  is  a  presumption  of  law  that,  the 
clerk  of  the  court,  a  public  officer, 
discharges  his  duty  in  conformity 
to  law.  State  use  Farmers'  Bank 
vs.  Mackall,  -  456 

PRINCIPAL  AND  AGENT. 

1.  In  an  action  brought  in  the  name 
of  principals,  for  the  price  of  goods 
sold  by  their  factors,  the  defendants 
cannot  be  allowed  to  discharge,  or 
extinguish  the  claims  in  whole  or 
in  part,  by  proof,  that  the  factors 
agreed  to  receive  in  payment,  their 
own  notes,  usuriously  discounted  by 
the  defendants.  Sangston  vs.  Mait- 
landetaL,  286 

2.  Nothing  can  amount  to  satisfaction 
of  a  debt,  which  is  of  no  value  in 
the  eye  of  the  law.  Ib. 

PRINCIPAL  AND  SURETY. 

J.  Where  a  surety  pays  the  debt  of  his 
principal,  after  judgment  against 
himself  and  principal,  and  takes  an 
assignment  from  the  creditor,  of  the 
judgment  against  his  principal,  un- 
der the  act  of  1763,  ch.  23,  he  may 
proceed  against  the  special  bail  of 
the  principal  debtor,  whether  the 
bail  is  fixed  or  not,  at  the  time  of  the 
payment.  Colegate  vs.  Frederick 
Town  Savings  Institution,  114 

2.  The  design  of  the  Legislature  in 
passing  the  act  in  question,  was  to 
place  the  surety  paying  the  debt,  in 
the  same  situation  with  regard  to 
the  principal,  as  to  the  creditor,  who 
had  obtained  the  judgment,  and  to 
invest  such  surety,  with  all  the 
rights  and  powers  of  the  creditor, 
to  enforce  payment  of  the  judgment 


against  the  principal,  or  if  necessa- 
ry, against  the  bail.     -         -         Hi. 

PROMISSORY  NOTE 

1.  The  plaintiff  administratrix  of  an 
endorsee,  may  at  the  trial,  fill  up  the 
blank  endorsement  of  the  defendant, 
with  the  name  of  her  intestate,  and 
as  payable  to  him,  and  up  >n  that 
proof  recover.     Mitchell  vs.  Mitch- 
ell, -         -  388 

2.  The  taking  of  a  note   of  the  pur- 
chaser for  goods  sold  and  delivered, 
certainly  does  not  extinguish  the 
original  cause  of  action.     Wyman 
vs.  Rea,  ...         416 

3.  An  action  on  the  common  counts, 
may  be  sustained  by  proof  of  the 
sale  and  delivery,  although  a  note 
may  have  been  given  by  the  pur- 
chaser therefor.          -          -         Ib. 

4.  If  a  note   has  been  given  in  such 
case,  its  production  is  generally  re- 
quired for   the  security  of  the  de- 
fendant, and  not  from  any  rule  of 
evidence,  which  excludes  proof  of 
indebtedness,  without  the  produc- 
tion of  the  note.          -         -         Ib. 

5.  In  an  action  upon  the  case  for  de- 
ceit,   in   giving    a    parly    a   false 
credit,  the  vendor  of  the  goods,  the 
plaintiff,  may  prove  the  sale  and  de- 
livery of  the  goods,  and  the  indebt- 
edness of  the   purchaser    thereof, 
without  producing  the  notes  given 
for  the  payment  of  such  goods.  Ib. 

6.  If  the  defendant  in  such  an  action 
desired  to  show,  that  the  credit  given 
on  the  notes  had  not  expired,  the 
burthen  of  proof  was  upon  him,  he 
should  have  given  notice  to  have 
them  produced,  and  if  not  produced, 
proved  their  contents.         -         Ib. 

7.  The  law  creates  no  presumption, 
that  promissory  notes  are  on  time./6. 

8.  Where  a  party  under  the  circum- 
stances of  the  case,  was  not  bound 
to  produce  certain  promissory  notes, 
he  is  under  no  obligation  to  account 
for  their  non-production,  and  evi- 
dence offered  with  that  view  only, 
is  useless  and  inadmissible,          Ib. 

RECORD. 

1.  It  is  a  well  established  principle, 
that  to  make  the  record  of  a  for- 
mer trial  evidence  to  conclude  any 
matter  in  issue  between  the  parties, 
it  should  appear  by  the  record  or 
other  proof,  that  the  same  matter 
was  in  issue  and  decided  at  the  form- 
er trial.  Garrott  vs.  Johnson,  173 
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REPEAL. 

1.  Whether  one  act  of  Assembly  re- 
peals another  by  implication,  is  a 
question  of  intention  to  be  deduced 
from  a  just  construction  of  the  act 
relied  upon  as  repealing  a  prior  act. 
To  have  the  capacity  of  operating  a 
repeal,  it  must  be  repugnant  to  the 
former  law,  or  it  will  be  the  duty  of 
the  court  so  to  construe  them  that 
they   may    stand    together.       PER 
ARCHER,  J.     Lucas  et  al,  vs.  The 
Lottery  Commissioners,     -        490 

2.  It  is  important  to  enquire  into  the 
nature  and  object  of  an  act  relied 
upon  as   repealing  a  prior  act,  for 
its  construction  may  materially  de- 
pend   upon    its   character.       PER 
ARCHER,  J.  Ih. 

3.  A  different  rule  of  interpretation  is 
applied  in  the  construction  of  grants 
by  the  public  of  a  private   nature, 
and  grants  by  the  public  for  the 
public  benefit.  In  the  former,  should 
any  ambiguity  arise,  the  construc- 
tion is  to  be  in  favor  of  the  State  ; 
in  the  latter  a  different  rule  should 
be  applied.     The  rules  of  interpre- 
tation in  each  case,  though  variant, 
are  founded  on  th<>  same  principle  ; 
which  is   the  public   interest    and 
benefit.  PEE  ARCHER.          -         Ib. 

4.  An  act  which  authorised  the  erec- 
tion of  a  State  Armory  with  apart- 
ments for  military  drill,  to  be  under 
the  control  of  the  State — and  struc- 
tures and  contrivances   for   alarm 
bells,  and  signals  for  fire,  in  a  pop- 
ulous city  of  the  State,  with  autho- 
rity to  build  a  market  house  and 
town  hall,  is  a  grant  of  a  public 
character,  and  should  be  liberally 
construed  to  effectuate  the  designs 
intended  to  be  accomplished  by  it. 
PER  ARCHER,  J.          -        -        Ib. 

REPLEVIN. 

1.  If  to   a  plea  of  property  in  an  ac- 
tion of  replevin,  the  plaintiff  replies 
property  in   himself,  and   issue  is 
joined    upon   the   replication ;  the 
onus  is  upon  him,  and  he  must  sup- 
port his  replication  by  proof.    War- 
field  4-  Mactier  vs.  Walter,     -     80 

2.  The  plea  of  property  in  a  third  per- 
son, does  not  involve  the  question 
of  such   person's  title,   having  no 
other  effect  than   that  of  casting 
upon  the  plaintiff  the  onus  of  plead- 
ing and  proving  property  in  him- 
self, and  therefore  in  an  action  of 


trespass  upon  the  same  property, 
brought  by  such  third  person  against 
the  parties  who  were  the  plaintiffs 
in  the  replevin  in  which  the  ver- 
dict was  for  the  defendant,  the 
record  of  the  replevin  is  not  conclu- 
sive evidence  of  the  plaintiff's 
right  to  the  property.  -  Ib. 

REPRESENTATION. 

See  Descents,  1. 

RIGHT  OF  ENTRY. 
See  Ejectment,  1. 

RIPARIAN  PROPRIETOR. 

1.  By  the   act  of   1745,   chapter  9, 
section    10,   it  was  enacted,   "that 
all  improvements  of  what  kind  so- 
ever, either,  &c.,  that  have  pr  shall 
be  made  out  of  the  water,  or  where 
it  usually  flows,  shall,  as  an  encour- 
agement to  such  improvers,  be  for- 
ever deemed   the   right,   title,   and 
inheritance  of  such  improvers,  their 
heirs  and  assigns  forever."      The 
improvements   authorised   by   that 
act,  were  those  made  by  improvers 
in  front  of  their  own  lots,  not  of 
their  neighbors,   and  the  right  of 
improvement,  Jin  cases  of  conflicts 
between  ripari'an  proprietors,  aris. 
ing  from  the  curvature  of  the  shores 
of  our  waters,  is  vested  in  the  elder 
patent,  and  not  divested  by  subse- 
quent patent.  Wilson  vs.  Inloeg,  351 

2.  The  act  of  1784,  chapter  39,  sec- 
tion 6,  which  was  intended  to  make 
such   improvements   as    had   been 
made  in  the  harbor  of  Baltimore,  a 
part  of  Baitimore  town,  saves  to  all 
persons  the  rights  acquired  under 
the   act   of  1745,   chapter  9,   sec- 
lien  10.       -  -         Ib. 

3-  The  State  has  the  right  to  grant 
the  soil  covered  by  navigable  wa- 
ters, subject  to  the  public  or  com- 
mon right  of  fishing  and  naviga- 
tion. Ib. 

4.  For  the  purpose  of  protecting  the 
public  right  of  navigation,  the  Leg- 
islature passed  the  act  of  1783, 
chapter  24,  appointing  Wardens  for 
the  port  of  Baltimore ;  and  the 
right  to  make  improvements  under 
the  act  of  1745,  was  made  subject 
by  the  act  of  1783,  to  the  jurisdic- 
tion of  the  Board  of  Wardens,  whose 
permission  it  was  necessary  to  ob- 
tain, before  any  improvement  could 
be  thereafter  made  into  the  har- 
bour. -  .  .  Ib. 
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5.  The -Board  of  Wardens,  in  execu- 
tion  of  their  duties,   established  a 
Water  line  called  the  Port  Wardens 
Line,  beyond  which  they  would  riot 
grant  permissions.         -         -      Ib. 

6.  Where   those  claiming  under  an 
elder  patent,  obtained    permission 
to  improve  out  to  the  Port  Wardens 
Line,    the    intervening    fast   land 
made  by  natural  or  artificial  causes, 
in  front  of  their  lots,  vests  in  them, 
though  also  in  fact  in  front  of  the 
land  of  a  junior  patentee.      -       Ib. 

7.-  The  ordinance  of  the  city  of  Balti- 
more of  1823,  chapter  19,  which 
authorised  the  corporate  authorities 
to  contract  with  the  owners  of  lots, 
for  filling  up  the  same  into  the  Wa. 
ter,  and  in  case  of  neglect  or  refu- 
sal to  contract  on  the  part  of  the 
owners,  the  improvement  was  to  be 
made  at  their  expense,  which  was 
to  be  a  lien  on  the  property,  must 
enure  to  the  benefit  of  the  senior 
patent,  where  the  city  has  made  the 
improvement,  upon  the  refusal  of 
the  proprietor  ;  and  the  payment  of 
the  cost  thereof,  by  another  proprie- 
tor claiming  under  a  junior  patent, 
does  not  divest  that  right ;  nor  would 
it  be  competent  to  the  corporation 
of  Baltimore,  to  vary  rights  esta. 
blished  in  such  cases  by  the  general 
law.  -  -  -  -  -  Ib. 

SALES  OF  LAND. 

1.  The  principle  is  well  established, 
that  to  enable  the   sheriff  to  sell 
land,  and  vest  a  valid  title  in  the 
purchaser,  a  seizure  is  indispenable, 
and  that  without  a  valid  seizure  the 
purchaser  acquires   no  title.     Wa- 
ters vs.  Duvall,         -         -          37 

2.  If  a  levy  be  made  upon  part  of  a 
tract  of  land,  without  defining  in' 
the  return  the  part  levied  upon,  a 
sale  made  without  describing  spe- 
cifically the  land  sold  will  be  void ; 
— and  if  the  sheriff  levies  upon   a 
part  of  a  tract  of  land,   without 
describing  the  part  levied  upon,  and 
subsequently,  upon  a  venditioni  ex- 
ponas,  returns  that  he  has  sold  the 
whole  tract,  the  sale  will  be  equally 
void.-         -  Ib. 

3.  A  sheriff  cannot  sell  what  he  has 
not  levied  upon,  and  the  purcha- 
ser's title  will  be  defective   unless 
the  property  seized  is  described  with 
sufficient  certainty,  either  in   tire 
return  of  the  sale,  or  in  the  deed 


given  by  the  sheriff  to  the  pur- 
chaser. -  -  -  Ib. 
4i  D.  devised  a  tract  of  land,  to  be 
divided  into  three  parts,  one  part  ho 
devised  to  S.  for  life,  the  other  two 
parts,  to  be  rented  out  by  his  exe- 
cutors, and  directed,  that  when  his 
grand-son  H.  came  of  ago,  all  his 
lands  should  bo  divided  equally 
among  his  grand-children.  J.  the 
husband  of  the  tenant  for  life,  pur- 
chased the  interest  of  one  of  the 
grand-children,  and  while  thus  pos- 
sessed, a  sale  was  made  by  the  she- 
riff upon  fi.  fa.  against  J.,  under 
the  following  levy,  viz.  "all  the 
right,  title,  interest,  and  estate,  of 
the  said  J.  of,  in,  and  to,  all  that 
tract  or  parcel  of  land  on  which 
the  said  J.  lately  resided,  and  here- 
tofore devised  to  S.  by  D."  Held, 
that  this  levy  and  sale  transferred 
the  interest,  which  J.  purchased  of 
th'e  grandson  as  well  as  that  de- 
rived by  marriage.  Balch  vs. 
Zentmeyer,  -  267 

5.  The  land  described,  is  that  tract, 
on  which"  J.    lately'    resided,    and 
which  D.  devised  to  S.;  all  the  title 
of  J.   in  land  answering  that  de- 
scription, passed  under  the  levy  and 
sale.  j  -          ///. 

6.  To  warrant  a  Court  of  Chancery, 
in  entering  a  judgment  for  the  pur- 
chase money  of  land   satisfied,   or 
perpetually  enjoining  the  same,  it 
must  vacate  the  sale  itself.    Bucha- 
nan, et  al.  vs.  Torrance,  et  al.,  342 

7.  To  vacate  a  sale  of  real  property, 
the  purchaser,   or  in   case  of  his 
death,  his  heirs,  ought  regularly  to 
be  parties  to  the  cause.        -         Ib, 

SCIRE  FACIAS. 

1.  The   county   court    may   allow   a 
scire  facias  to  be  amended,  so  as  to 
conform  to  the  instructions  of  the 
attorney,  by  whom  it  is  ordered  to 
be  issued.  Prather  vs<  Manro,   261 

2.  A  scire  facias  is  in  the  nature  of  a 
declaration,  and  should  contain  up- 
on its  face,   such   a  statement  of 
facts,   as  will  justify  the  form  in 
which  the  process  issues,  and  the 
persons  who   are  made  parties  to 
it.  Ib. 

3.  Where  the  writ   of  scire  facias 
stated,    that    the   judgment  upon 
which    it    issued,     was    rendered 
against  two  defendants,   andT  pro- 
ceeded upon  that  statement  of  facts, 
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against  the  terre  tenants  of  one 
only,  without  a  suggestion  of  the 
death  of  the  other,  the  parties  pro. 
ceeded  against,  may  take  advantage 
of  the  defect  by  general  demurer.  Ib, 

4.  An  affidavit  and  motion  for  leave 
to  issue  a  scire  facias  to  revive  a 
judgment,  are  not  necessary  under 
our  practice.  Swearingen  vs.  the 
United  States,  -  -  373 

See  Bail,  2. 

SET-OFF. 

1.  Under  the  general  issue  plea,  in  an 
action  of  assumpsit,  evidence  of  a 
set-off  is  not  admissible.  Sangston 
vs.  Maitland,  et  «/.,  •  286 

SHERIFF. 

1.  The  principle  is  well  established, 
that  to  enable  the  sheriff  to  sell  land, 
and  vest  a  valid  title  in  the  purcha- 
ser, a  seizure  is  indispensable,  and 
that  without  a  valid  seizure  the  pur- 
chaser  acquires  no  title.     Waters 
vs,  Duvall,  .  37 

2.  If  a  levy  be  made  upon  a  part 
of   a    tract  of  land,    without   de- 
nning   in    the    return    the    part 
levied  upon,   a  sale  made  without 
describing  specifically  the  land  sold, 
will   be  void ; — and  if   the  sheriff 
levies  upon   a   part  of  a  tract  of 
land,  without  describing  the   part 
levied  upon,  and  subsequently,  up- 
on  a   venditicni   exponas,   returns 
that  he  has  sold  the  whole  tract,  the 
sale  will  be  equally  void.        .       Ib. 

3.  A  sheriff  cannot  sell  what  he  has 
not  levied  upon,  and  the  purcha- 
ser's title  will  be  defective  unless 
the  property  seized  is  described  with 
sufficient  certainty,  either  in  the  re- 
turn  of  the   sale,   or  in   the  deed 
given   by  the   sheriff  to   the   pur- 
chaser.        -  -  Ib. 

4.  A  sale  made  by  the  sheriff  under  a 
fi.  fa.    shall   stand,    although    the 
judgment  should  be  afterwards  re- 
versed, for  the   officer  has  lawful 
authority   to  sell.      Magruder  vs. 
Peter,         -  -        217 

5.  D.  devised  a  tract  of  land,  to  be 
divided  into  three  parts,  one  part  he 
devised  to  S.  for  life,  the  other  two 
parts,  to  be  rented  out  by  his  execu- 
tors, and  directed,  that  when   his 
grand-son  H.  came  of  age,  all   his 
lands    should    be   divided    equally 
among  his  grand-children.     J.  the 
husband  of  the  tenant  for  life,  pur- 
chased the  interest  of  one  of  the 


grand-children,  and  while  thus  pos- 
sessed, a  sale  was  made  by  the  she- 
riff upon  fi.  fa.  against  J.,  under 
the  following  levy,  viz  :  "all  the 
right,  title,  interest,  and  estate,  of 
the  said  J.  of,  in,  and  to,  all  that 
tract  or  parcel  of  land  on  which 
the  said  J.  lately  resided,  and  here- 
tofore devised  to  S.  by  D."  Held, 
that  this  levy  and  sale  transferred 
the  interest,  which  J.  purchased  of 
the  grand-son  as  well  as  that  deriv- 
ed by  marriage.  Balch  vs.  Zent- 
myer,  .  -  267 

6.  The  land  described,  is  that  tract, 
on  which   J.   lately    resided,    and 
which  D.  devised  to  S.;  all  the  title 
of  J.  in    land  answering  that  de- 
scription, passed  under  the  levy  and 
sale.  ...         Ib. 

7.  The    Constitution     of   Maryland, 
Art.  42,  requires  bond  with  secu- 
rity to  be  taken  every  year  of  the 
sheriff,   and  declares  that  no  sheriff 
shall  be  qualified  to  act  before  the 
same   is  given.      Bruce   et  al.  vs. 
the  State,  -  382 

8.  The  act  of  1794,  chapter  54,  sec- 
tion  8,  prescribes  the  time,  that  the 
sheriff's  bonds  thereafter  be  taken, 
and  before  whom  ;  and  requires  the 
court  or  judge,  &c.,  before  whom 
the  bond  is  taken,  to  judge  of  the 
sufficiency  of  the  securities  offered 
by  the  sheriff.          -  -         Ib. 

9.  A  sheriff  is  not  qualified  to  act  as 
such,  nor  bound  to  discharge  the 
duties  of  his  office,  simply  by  caus- 
ing a  bond  to  be  signed  by  himself 
and  his  securities,  which   has  not 
been  approved  of.        -         -         Ib. 

10.  Securities  are  never  held  bound 
beyond  the  true  intent  and  meaning 
of  their  contract.      -  -       Ib. 

11.  The  liability  of  sureties  in  a  she- 
rift's  bond,  is  only  for  the  acts  of  a 
legally  constituted  sheriff.     -       Ib. 

12.  A  sherift's  bond  by  the  act  of  ap- 
proval, does  not  relate  to  the  date 
of  the  bond.     It  is  obligatory  when 
approved,  according  to  the  act  of 
1794,  chapter  54.        .         .         Ib. 

13.  The  official   bond  of  the  sheriff, 
dated  on  the  21st  December,  1831, 
continued  in  force  until  1st  January, 
1833,  unless  between  the  8th  Octo- 
ber,  1832,  and   the    1st  January, 
1833,  a  new  sheriff's  bond  had  been 
made  and  delivered.    -         -         Ib. 

14.  And  where  a  ca.  sa.  was  delivered 
to  the  sheriff  on  the  31st  December, 
1832,  on  which  day  the  bond  of  that 
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year  expired,  and  the  bond  for  the 
succeeding  year  was  approved  and 
perfected,  upon  an  issue  joined  as 
to  the  performance  of  duties  from 
the  time  of  mating  the  latter  bor.d, 
a  question  of  fact  is  created  for  the 
decision  of  the  jury,  viz.  the  pre. 
cise  time  of  the  delivery  of  the 
second  bond,  and  whether  the  en. 
ta.  reached  the  sheriffs  hands  be. 
fore  or  after  that  period.  -  Ib. 

15.  The  general  rule  is,  that  the  de. 
fendant,   and   not  the   plaintiff,  is 
responsible  to  the   sheriff  for  his 
poundage  fees.  Gurley  vs.  Lee,  395 

16.  A  compromise  between    plaintiff 
and  defendant,  after  a  levy  under  a 
fi.  fa.  does  not  defeat  the  sheriff's 
claim  to   poundage    fees ;   nor  the 
commitment  of  the  defendant,   nor 
the    setting   aside   of    the    execu. 
tion.  -  Ib. 

17.  Upon     an     irregular    execution, 
which  is  the  act  of  the  plaintiff,  he 
is   answerable   for    poundage  fees, 
the  writ    being    quashed    after    a 
levy.  -  -          Ib. 

18.  When  an  execution  is  stayed  by 
injunction,  the  defendant  at  law  is 
answerable  for  the  poundage  fees. 
So  also  if  entered,  not  called  by 
consent.  ...  Ib. 

SINGLE  BILL. 

1.  The  consideration  of  a  single  bill 
cannot  be  enquired  into,  or  a  failure 
of  it  averred  or  proved  in  an  action 
upon  it  at  law.  Newcomer  <f-  Stone- 
braker  vs-  Kline,  -  -  458 
SPECIALTY. 

1»  A  specialty  cannot  rest  partly  in 
•writing  and  partly  in  parol.  New- 
comer <$•  Stonebraker  vs.  Kline,  458 

STATUTE  OF  FRAUDS. 

1.  A  paper  signed  by  a  party  propos- 
ing to  convey  all  the  property,  can- 
not be  connected  by  parol  with  ano- 
ther paper  not  signed,  for  the  pur- 
pose of   designating  the  property 
designed  to  be  conveyed,  and  thus 
escape  the   prohibitions  of  the  sta- 
tutes of  fraud.     Moale   vs.  Bucha- 
nan et  al.,  -         314 

2.  An  agreement  to  be   within   the 
statute  of  frauds,  cannot  be  partly 
in  writing,  and  partly  in  parol.     It 
must  be   entirely  in   writing,   and 
signed  by  the  parties  or  their  autho- 
rised agents.  -         Ib. 

3.. Parol  evidence  may  however  so  con- 
nect two  papers,  as  to  be  evidence 

vll.         71 


that  they  both  related  to  and  formed 
parts  of  one  contract.          .         Ib. 

4.  An   agreement  entirely  by  parol 
and  in  part  performed,  may  be  spe- 
cifically  executed ;    part  perform- 
ance  taking   the  case  out  of  the 
statute  of  frauds.     So  where  there 
was  an  agreement  to  convey  two 
lots  to  trustees  for  creditors,  in  con- 
sideration of  indulgence  and  exten- 
sion of  credit,  void  under  the   sta- 
tute of  frauds,  taking  possession  of 
the  property  under   the   contract, 
and   granting    the    indulgence,    is 
such   a  part  performance    of   the 
agreement,  as  will  induce  equity  to 
execute  it  specifically.          -         Ib. 

5.  Trustees  who  hold  property  under 
a   deed  for  the   benefit  of  c.  q.  t., 
have  such  an  interest,  as  will  ena- 
ble them  to  enforce  the  agreement 
on  which  the  deed  was  founded.  Ib. 

6.  It  is  no  objection  to  the  execution 
of  a  contract,  on  the  ground  of  part 
performance,   that  it   is  partly  in 
writing,  and  partly  by  parol.     The 
opinion   of  Sir  William  Grant,  1 
Veaey  Jr.    217,    controverted   and 
denied.         ...        Jft. 

SUBSTITUTION. 
See  Personal  Estate,  2,  3,  4. 
See  Lien,  3. 

SURETIES. 

1.  Sureties  are  never  held  bound  be- 
yond the  true  intent  and  meaning 
of  their  contract.    Bruce  et  al.  vs. 
the  State,  -  382 

2.  The  liability  of  sureties  in  a  she- 
riff's bond,  is  only  for  the  acts  of 
a  legally  constituted  sheriff.    -     Ib. 

TAXES. 

1.  A  license  required  to  be  obtained 
by  the  payment  of  money  is  a  tax. 
Lucas  et  al.  vs.  the  Lottery  Com. 
missioners,          -  490 

2.  The  lottery  system  with  a  tax  on 
dealers,  are  revenue  laws,      -      Ib. 

3.  Where  the  city  of  Baltimore   ac- 
quired an  interest  in  a  public  grant, 
surrendering  according  to  its  pro. 
visions,  for  public  purposes,  impor- 
tant rights  of  property,  an  attempt 
to  tax  the  privileges  secured  by  such 
grant,  would  be  a  violation  of  the 
contract.  -        -        .        Ib. 

TRESPASS. 

1.  In  an  action  of  trespass  for  taking 
away,  and  depriving  the  plain  tiff  of 
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the  use  of  his  property,  it  is  com- 
petent for  the  plaintiff  to  prove  the 
value  of  the  use,  during  the  period 
he  was  deprived  of  the  possession. 
Warfield  $•  Mactier  vs.  Walter,  80 
2.  Trespass  on  the  case,  and  not  tres. 
pass  vi  et  armis,  is  the  proper  reme- 
dy, when  an  injury  to  a  person  or 
his  property,  is  occasioned  by  the 
regular  process  of  a  court  of  com- 
petent jurisdictioa,  maliciously  sued 
out.  -  -  Jb. 

TRESPASS  QUARE  CLAUSUM 
FREGIT. 

1.  In  trespass  q.  c.  f.,  defence  was 
taken   on   warrant,  to  prove  loca- 
tion, a  certificate  of  resurvey,  not 
located  is  inadmissible.     Crawford 
vs.  Berry,        -  310 

2.  If  under  color  of  a  sealed  agree, 
ment,  land  be  occupied  without  the 
assent  of  the  owner,  the  remedy  is 
trespass  q.  c.  f.    If  with  his  assent, 
use,  occupation,  or  assumpsit,  may 
be     maintained.       Anderson     vs. 
Critcher,     -  450 

USE  AND  OCCUPATION. 
See  Trespass  quare  clausum  fregit,  2, 

VENDOR  AND  VENDEE. 

1.  Where  a  vendor  eold  land  clear  of 
all  incumbrances,  and  at  thertime  of 
his  action  brought  for  the  purchase 
tnoney,  he  held  but  an  equitable 
title,  subject  to  an  incumbrance, 
and  the  fee  was  in  a  third  person, 
and  the  title  remained  in  that  con- 
dition until  the  time  of  trial,  the 
plaintiff  cannot  recover.  Ragan 
vs.  Gaither,  -  :  -472 

WARRANTY. 

1.  If  a  bill  of  sale  of  personal  proper- 
ty, with  a  warranty  of  title,  recites 
a  mortgage  of  the  same  property 
previously  executed  by  the  grantor, 
.and  is  made  subject  to  its  operation, 
the  grantee  in  the  bill  of  sale  could 
not  sustain  an  action  for  a  breach 
of  warranty,  upon  the  ground  of  a 
paramount  title  in  the  mortgagee, 
and  therefore  in  an  action  by  the 
grantee  in  the  bill  of  sale  for  a  tres. 
pass  upon  the  property  conveyed, 
the  grantor  may  be  called  as  a  wit- 
ness for  the  plaintiff,  he  having  no 
interest  in  the  result  of  the  suit. 
Warfield  $  Mactier  vs.  Walter,  80 


WILLS. 

1.  It  is  a  rule  in  the  construction  of 
wills,  that  where  there  is  a  general 
and  particular  intent  apparent  upon 
the  face,  the  general  intent,  though 
first  expressed,  will  control  the  par- 
ticular intent,  if  there  should  be  a 
conflict  between  them.     Chase  vs. 
Lockerman,         -  185 

2.  Where    a  testator  stands    in    the 
relation  of  a  parent,  a  bequest  to 
children  generally  will  in  legal  con- 
struction, embrace  all  who  answer 
that  description  'at  the  period  of  his 
death.  Ib. 

3.  Under  a  will  directing  real  estate 
to  be  sold  for  the  payment  of  debts, 
the  executors,  though  not  named, 
have  the  power  to  sell,  and  to  con- 
vey the  title  to  the  purchaser — the 
executors  take  the  power  by  impli- 
cation, which  continues  in  the  sur- 
viving   executor.       Magruder    vs. 
Peter,  217 

WITNESS. 

1.  The   credit  of  a   witness  cannot 
be  impeached,  by  proving   antece- 
dent statements,  inconsistent  with 
his  testimony  upon  the  stand,  with- 
out first   interrogating  him    upon 
the  subject  on  cross  examinatibn, 
that  he  may  have  an  opportunity  of 
explaining,  what   might  otherwise 
appear     contradictory.       Franklin 
Bank  of  Baltimore  vs.  Steam  Co.  28 

2.  A  party  cannot  discredit  his  own 
witness,  or  shew  his  incompetency, 
though  he  may  call  other  witnesses 
to  contradict  him  as  to  a  fact  mate- 
rial to  the  issue,  in  order  to  shew 
how  the  fact  really  is.         -          Ib. 

3.  Where  in  the  trial  of  a  cause,  it  is 
necessary  and  proper,  to  prove  what 
a  deceased  witness  swore  on  a  form- 
or  trial,  between  the  same  parties, 
where  the  issue  or  matter  in  contro- 
versy is  the  same ;  it  is  sufficient  for 
the  living  witness,  who  is  called  to 
testify,  to  prove  that  the  deceased 
witness  swore  to  certain  facts,  and 
he  need  not  prove  the  precise  words 
employed  by  such  deceased  witness. 
Garrott  vs  Johnson.  173 

4.  Such  a  rule  of  evidence  will  not 
interfere  with  the  right  of  juries  to 
draw  inferences,  and  decide  upon 
the  effect  of  the  evidence  laid  be- 
fore them.  -         -       Ib. 

See  Evidence,  7. 
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